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SUBJECT INDEX 


Arbitration Act (10 [X] of 1940), S. 2 — 
Arbitration agreement providing for reference of 
dispute to decision of 'Superintending Engineer 
of Circle for the time being’ — Held, words were 
ambiguous and agreement was unenforceable for 
uncertainty 215 d 

- S.2 (a ' —Arbitration agreement — Clause 

in agreement providing that matter would be 
decided by person of parties’ selection — Clause 
amounts to arbitration agreement though words 
like arbitration, arbitrator or arbitration agree- 
ment do not appear therein 215a 

- S. 13 —Whole suit decided by arbitrator— 

Arbitrator need not decide all issues framed in 
suit expressly 177a 

- S. 14 —Application to file award — Court 

is not entitled suo motu to raise plea that pro¬ 
ceedings are collusive and refuge to file award 

24 

-S. 20 — Applicability — Suit by Electric 

Company against Municipality to recover cost of 
service lines—No arbitration agreement between 
parties qua cl. G ( 8 ) of Schedule to Electricity 
Act — Provision in cl. G ( 8 ) to be deemed to be 
such agreement by virtue of S. 4G — Provision 
as to agreement existing prior to suit — Dispute 
arising between parties — Application by one 
party that Court should apply this provision — 
Case falls under S. 20 and Court must make re¬ 
ference to Electric Inspector 809c 

-S. 20 — Cross heading — Construction — 

Words "where there is no suit pending” in cross 
heading are not to be construed as limiting ope¬ 
ration of S. 20 309d 

-S. 21 —Whether party to suit is interested 

in suit is question of fact and not of law 177c 
- S.21 —Reference has to be made by all in¬ 
terested parties and not by all parties—Whether 
party is interested does not depend upon whether 
he is absent or is necessary party —D purchasing 
house and selling it for same price to M — N 
6 uing D and M to pre-empt first sale — D held 
not interested in suit 177d 

—S. 34 — Applicability — Section applies only 
when Court has jurisdiction to decide matter — 
Statutory provision that matter shall be submit¬ 
ted to, and decided by, arbitrator—Section does 
not apply 8096 

-S. 34 — Choice to apply for stay or not is 

to be made after commencement of proceedings 
—Silence of party before commencement of pro¬ 
ceeding is immaterial 2156 

—__S. 39 —Appeal from order disallowing ob- 
jections to award—Objections not raised in trial 
Court cannot be taken • 1776 

Benami transaction—Essence of—There must 
be real and ostensible owner—Real owner must 
bo in a position tu enforce rights of beneficiary— 


Benami transaction (contd.) 

Alleged real owner heavily in debt — Considera¬ 
tion flowing from ostensible owner—Transaction 
held not benami 288 

Cattle Trespass Act (1 [I] of 1671), S. 10 
—"Cattle trespassing on such land,” meaning of 
—Cattle trespassing doing damage—Capture of 
cattle at very long distance and near their shade, 
if covered by S. 10 — Owner of animal using 
force to prevent seizure, if protected under 
S. 104, Penal Code 880 

Civil Procedure Code (5 [V] of 1908), Ss. 2 
(2), 96 — Rejection of plaint under S. 22 (4) g 
Punjab Pre-emption Act, amounts to decree 
and has the same effect as one under Civil P. C. 
and is appealable as decree 302a 

-Ss. 10 and 151 —Applicability of S. 10— 

In proper cases order for stay of subsequently 
instituted suit can be made under S. 151 in 
cases not covered by S. 10 28 

- S.ll —Secret arrangement between parties 

to get suit dismissed — Judgment does not ope¬ 
rate as res judicata—Parties are not estopped 

ll7o 

-S. 11 —Conduct of guardian grossly negli- 

gent—Minor can sue to set aside decree 117p 

-S. 11 — Matter directly and substantially 

in issue—Dispute relating to ownership of trees 
—Decision on title to land on which trees grew 
necessary — Title to land is directly and sub- 
stantially in issue 88a 

-S. 20 —Trade Mark—Passing off action— 

Cause of action —Court in District where goods 
are sent for sale in commercial quantity has 
jurisdiction — Actual sale is not necessary 

289a 

- S. 47 — Representative—After passing of 

mortgage decree, part of mortgaged property 
sold in execution of another money decree 
against mortgagor—Purchaser is representative 
of mortgagor 280a 

-S. 47 — Representative — Transferee of 

defendant's interest pendente lite is representative 
of defendant 175a 

-S. 47 — Suit for pre-emption of land — 

During pendency of suit C claiming to be rever¬ 
sioner suing for declaration that his reversionary 
right cannot be affected by sale of land—Com¬ 
promise of suit by vendee by which possession 
of land was given to C on payment of purchase 
price — C held to be transferee of land from 
vendee — Transfer being pendente lite O was 
bound by decree in pre emption suit 1756 

-S. 48 — Enforcement of award under Co¬ 
operative Societies Act (1912)—Art, 182, Limi¬ 
tation Act, read with S. 48, Civil P. C., applies 
and not Art. 181 269 
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Civil P. C. (contd.) 

- S. 65—Charging order under 0. 21, R. 49 

is attachment within S. 68 — Attachment — 
Nature and effect of (FB) 18a 

-.S. 63 — Sub-Judge, 1st Class, can himself 

call up execution from Court of Sub-Judge, 2nd 
Class—Even if such action is in excess of powers 
party submitting to jurisdiction cannot question 
it subsequently (FB) 186 

- S. 65—Object of notice is to give time to 

decide whether to fight out case or not — There 
is no duty to speak 215c 

-S. 100— Finding of fact—Whether time is 

of essence of contract 852a 

-S. 100— Admissibility of document— Ob. 

jection to, may be raised in appeal 835a 

- S.100— Finding, that exchange wa9 in fact 

sale based on interpretation of deed of transfer 
and surrounding cirumstances, is one of fact 
That conclusions drawn from facte are unreason¬ 
able is no groand for interference 820a 

-- S . 100 — Finding as to value of certain 

trees is one of fact and cannot be disturbed in 
second appeal when based on evidence 820c 

- S. 100 — Use and occupation — Question 

of fact 3015 

- S. 100 —Question whether building is repair¬ 
ed or re-erected is one of fact—Lower Court de- 
ciding without going into evidence— Second ap¬ 
pellate Court can decide the question 2566 

- S. 100 — Qaestion whether will is valid 

according to custom can be raised in 6econd ap. 
P* a l . 185a 


- S . 100 —Question of law—Inference from 

facta found 76c 

S. 100 — Finding of fact — Possession of 



plaintiff not proved to be within 12 years of suit 
—Concurrent finding of both lower Courts—No 
interference in second appeal 886 

—& 107 — Exercise of discretion by lower 
Court when will be interfered by appellate Court, 
etated 766 

- S. 109 (o) —Subject-matter having definite 

money value—Question of great general impor- 
tanoe invohed : 21 A. I. R. 1984 Lah. 616, 
OVERRULED . ( FB ) 804a 

——5. 109 (c)— Petty litigation — Certificate 

tefuse <* « •• (FB) 8046 

—— o. 115 —Revision petition — Death of one 
of reapondants whose interests are likely to be 
aneoted if petition allowed _ Failure to bring 
representative on record constitutes failure to 
Prosecute petition—Petition should be dismissed 

o , . (FB) 18* 

~— 141 — Applicability of 0. 9, R. 13 _ 
viuardianahip proceedings 409a 

8.149 — Regular appeal filed with in. 
mffioirat courtfee _ Deficiency made np after 
^limitation—Single Judge while admitting 


Civil P. C. (contd.) 

condoning delay—Held that his order admitting 
appeal did not amount to extension of time 
under S. 149 210e 

- S. 151 —Ex parte order whether can be set 

aside under S. 151 4096 

- S. 151 —Applicability—Section 151 cannot 

be applied in cases which are expressly provided 
for by the Code 1026 

- 0. 2 , R . 2 and S : 151 —During pendency 

of first suit, plaintiff instituting another suit based 
on same cause of action and against same defen¬ 
dants — Subsequently fir9t suit allowed to be 
dismissed for default — Second suit though not 
liable to be dismissed under 0. 9, R. 9 is barred 
otherwise and cannot be tried on merits 102a 

- 0. 6 t R. 7 — Faliure to plead in written 

statement modification of Hindu law by custom 
in respect of adoption of orphan — Plaintiff's 
first witness cross-examined about existence of 
such custom without objection — Held no pre¬ 
judice is caused to plaintiff 54A; 

-0. 7,R. 11 — Rejection of plaint under 

S. 22 (4), Punjab Pre-emption Act, amounts to 
decree and is appealable as decree 802a 

- 0. 7, 2?. 11 —Applicability — Rule 11 does 

not apply to appeals — Appeal filed with in¬ 
sufficient court-fee— Time for making up defi¬ 
ciency not granted — Deficit court-fee paid 

beyond limitation —Appeal is barred by limita¬ 
tion 210a 

- 0. 7, R. 11 — No duty is cast upon Court 

to fix time for making up deficiency in court-fee 
before rejecting plaint (OfcsferJ 210i 

*- 0.9, Rr. 8 and 9 —Applicability—During 

pendency of first suit, plaintiff instituting another 
suit based on same cause of action and against 
same defendants—Subsequently first suit allow¬ 
ed to bo dismissed for default — Second suit 
though not liable to be dismissed under 0. 9, 
R. 9 is barred otherwise and cannot be tried on 
merits 102a 

- 0. 9, R . 13 —Applicability—Guardianship 

proceedings 409a 

- 0. 9 , R. 13 —Ex parte order whether can 

be set aside under S. 161 4096 

-0. 21, R. 49 —Charging order under 0. 21, 

B. 49 is attachment within S. 68 (FB) 18a 

**-9* ^ —Partnership— Share of 

partner in, is movable property for purposes of 

0. 21, R. 49, even if partnership assets include 
immovable property (pg) 19/ 

^1 -B* 00 and S , 73 — D*s interest in 
partnership sola in execution of C's decree — 
Proceeds distributed rateably among C and 
other deoree-holders A and B-D's application 
to set aside sale rejeoted — Pending appeal A 
dying—Appeal held abated in toto (FB) 18 h 
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Civil P. C. (contd.) 

- 0. 21, R. 102 — Suit for pre-emption of 

land — During pendency of suit C, claiming to 
be reversioner suing for declaration that bis 
reversionary right cannot be affected by sale of 
land—Compromise of suit by vendee by which 
possession of land was given to C on payment of 
purchase price—C held to be transferee of land 
from vendee — Transfer being pendente lite C 
was bound by decree in pre emption suit 1756 

- 0. 22 R. 4 — D's interest in partnership 

sold in execution of C's decree — Proceeds dis. 
tribute! rateably among C and other decree- 
holders A and B—D's application to set aside 
sale rejected—Pending appeal A dying—Appeal 
held abated in toto (FB) \Sh 

- 0. 22, R. 10 —Assignee can be impleaded 

as appellant in course of appeal. (Per Beckett J. 
in Order of Reference) (FB) 40a 

- 0. 22,tR. 11 — Assignee can be impleaded 

as appellant in course of appeal (Per Beckett J., 
in Order of Reference) (FB) 40a 

*- 0. 22, R. 12 —Order in execution proceed¬ 

ings — Appeal from, is not execution proceeding 
within 0. 22, R. 12: ('23) 10 A. I. R. 1923 
Lab. 5G0 : 74 I. C. 577, OVERRULED 

(FB) 13 g 

- 0. 23, R. 1 (3) — 'Defendant'—Meaning 

of — Withdrawal of suit without leave of Court 
against pro forma defendannt does not preclude 
subsequent suit 25a 

-- 0. 23, R. 1 (3 )—Bar applies only if sub¬ 
ject-matter of subsequent suit is same — Cause 
of action arising against one defendant after 
first suit is withdrawn against him—Subsequent 
suit on same allegations against that defendant 
is not barred 256 

-0. 39, R. 1 — Proceedings under S. 145, 

Criminal P. C., against A and B — A declared 
to be in possession — Suit by B against A for 
declaration of his title and injunction restrain¬ 
ing A from interfering with suit property— 
Finding of Criminal Court cannot be questioned 
—B not being in possession at date of suit held 
not entitled to injunction 173a 

- Sch. II, P. 20 —Valid award extinguishes 

all claim submitted and furnishes only basis for 
determination of rights of parties—Application 
to file award refused—Still award can be relied 
upon as defence in suit relating to subject- 
matter dealt with by it 64a 

Companies Act (7 [VII] of 1913), Ss. 152 
arid 207 — Power of liquidator in voluntary 
winding up to refer to arbitration (FB) 355 
r -S. 216 —Voluntary liquidation—Applica¬ 

tion for public examination of director cannot be 
made under S. 19G 283 

Contract Act (9 [IX] of 1872), S . 29— Arbi- 
tration agreement providing for reference of 


Contract Act (contd ) 

dispute to decision of ‘Superintending Engineer 
of Circle for the time being'—Held words were 
ambiguous and agreement was unenforceable 
for uncertainty 215d 

-S. 55 —Whether time is of essence of con¬ 
tract depends upon substance of contract—Com- 
promise—Performance —Bona fide attempt 

352c 

- S. 74 — Contract specifying certain sum 

payable in case of breach — Section applies 
whether actual loss is caused or not—Court baa 
full discretion to award ‘reasonable compen¬ 
sation' subject to maximum amount stipulated 
even in cases where there is no data for estimat¬ 
ing damages caused—Where amount stipulated 
is proved to be 'genuine pre-estimate of damages' 
to satisfaction of Court, it may award whole 
amount as reasonable compensation 112 

Co-operative Societies Act (2 [II] of 1912), 
S . 43 — Rules under — Rule 18 (h) — Words 
“be enforced in the same manner as a decree of 
such Court", interpretation of—To the enforce- 
ment of award under the Act, Art. 182, Limits- 
tion Act, read with S. 48, Civil P. C., applies 
and not Art. 181 269 

Cotton Cloth and Yarn Control Order 
(1943), Cl. 23 — Contravention of Order — 
Proseoution for, without previous sanction under 
Cl. 23 is wholly void—Subsequent sanction can- 
not validate it 248 

Court-fees Aot (7 [VII] 1870), S. 7 (i) - 
Mortgage suit—Appeal by unsuccessful plaintiff 
— Amount increased by accrual of interest — 
Court-fee on appeal is same as that payable on 
original suit (Per Beckett J., in Order of 
Reference) (FB) 406 

Criminal Procedure Code (5 [IV] of 1898), 
Ss. 145, 439 —Likelihood of breach of peace— 
Decision as to, by Magistrate—High Court can¬ 
not interfere 227a 

- Ss. 145, 439 — Revision — Finding as to 

possession—It is for Magistrate to decide which 
party was in possession at the material date — 
Finding based on evidence and justified by 
material on record is not without jurisdiction — 
High Court cannot interfere with finding in revi¬ 
sion 2276 

- S. 145 — Joint property — Dispute about 

portion of property in exclusive possession of 
one party — Proceeding under S. 115 can be 
taken 227d 

- S. 145 — Order under, can be made only 

when a party is found actually in possession — 
Civil Court cannot question finding under S. 145 
a3 to possession—But it can decide that person 
found in possession had no right or title and can 
put any person in possession if his title is estab¬ 
lished 1736 


Subject Index, A. I. R. 1947 Lahore 


7 


Criminal P. C. (co?itd.) 

- S. 164 —S. 342 does not apply to confes¬ 
sions under S. 164 92a 

- S. 164 —Section applies to all confessions 

made by persons whether accused or not 926 

- S. 164 —Recording confession under S. 164, 

on solemn affirmation is illegal 92e 

-S. 164 —Confession under S. 164 recorded 

on solemn affirmation in contravention of S. 5, 
Oaths Act—No miscarriage of justice—Confes¬ 
sion is admissible in evidence 92/ 

- S. 167 —When offender becomes "accused 

person" stated 92c 

- S. 342 — Questions must relate to facta 

already on record — Prosecution evidence not 
indicating previous convictions of accused — 
Question by Magistrate to the accused on the 
point is improper 412 

- S . 342 —Applicability — Section does not 

apply to confessions under S. 164 92a 

- S. 367 — Two inferences from conduot— 

That which is less harmful to accused should be 
presumed 1886 

- S, 367 — Evidence — Credibility—Mere 

relationship or interestedneas of witness is in- 
sufficient to discredit him if his presence on spot 
is proved and the evidence has ring of truth 73 
"— & 423 — Appeal against acquittal under 
S.292, Penal Code, by Sessions Judge—Passages 
not relied on in appeal and on which trial Court 
acquitted accused, if can be considered 8886 
& 429 —Case laid before third Judge is 
complete caee of prisoner as to whom Judges 
wereldivided in opinion—Such Judge should con- 
sider all points before delivering opinion 244a 
“ & 439 —Finding of fact—Truthfulness of 
witnesses and appreciation of evidence — High 
Court cannot go into it in revision 227c 

——S. 440 — Revision against conviotion — 
tligh Court can reduce sentence without giving 
notice to Crown — Such power must be used 
sparingly and only in clear cases (S B) 47 
Z 7®* —Medical witness examined before 

cessions Court — His previous deposition may 
nevertheless be admitted 877b 

— S. 637 — Seotion applies even to illegality 
—Confession under S. 1G4 recorded on solemn 
affirmation in contravention of S. 5 , Oaths Aot 
-- No nnscarriage of justice - Confession is 
admissible m evidence 92 f 

•——5. <556 — Pancbas seeing accused beating 
complainant and reeouing him — Complainant 
bbng complaint against accused-Panohas can. 
not try it themselves 288 

SKfcS-"- oannot 1)6 tended by pro- 
ceesof logical reasoning (FB) 8726 

<Applittbi% — Tribe consulted while pre- 

E r- iT Pr06um P tiori — Abandon- 
Kent of custom—Burden of proof (S B) 280a 


Custom (contd.) 

-(Punjab) — Pre-emption — Pre-emption 

custom prevailing in old town of Bhera cannot 
be extended to pre-empt sale of property outside 
old abadi 386 

-Partition — Son's right to enforce partition 

during father’s life-time — Punjab rule 

(F B) 372a 

—Pre-emption — Proof—Evidentiary value 
of compromise or consent decree is great when 
property involved is considerable 287 

-Inheritance—Sayeds of Gurdaspur district 

are governed by custom and not by Mahomedan 
law (S B) 2806 

-Alienation — Sale of ancestral land by 

grandfather — Suit by grandsons to set aside 
alienation on ground that consent of their father 
was obtained mala fide — Barden of proof lies 
on grandsons and not on transferees 267 

-Non-proprietor — Alienation — Burden of 

proof—Site occupied by non-proprietor in village 
—He has no right of unrestricted alienation — 
Burden to prove contrary custom lies on non. 
proprietor—Rule applies to mortgages also 265 

-Gujara of Gujrat district — Ancestral pro. 

perty can be gifted away by a sonless widow to 
her daughter for services rendered 252a 

——Succession — Custom applicable is one 
existing when succession opened 238a 

-Succession—Rule of pagwand or chunda- 

wand—Rule is in favour of pagwand—Gurdas¬ 
pur District, village Babehali—Hundal Jats— 
Rule of succession amongst sons of several wives 
—Burden is on defendant alleging ohundawand 
rule to prove it specially when riwaj-i-am 
mentions pagwand rule 2836 

-Succession—Proof of custom—Instances— 

Value of — Fact that in instance cited mere 
custom recorded in riwaj-i-am was followed, 
does not affect value of instance—Old instance 
of time when old custom was prevailing has no 
value when change in oustom has taken place— 
Instances of custom from neighbouring districts 
are good 2 33o 

Succession—Rule of pagwand and ohunda¬ 
wand—Rule of ohundawand is undoubtedly an 

unjust and inequitable rule of succession_ 

Tribes have gradually abandoned it in favour of 
the just rule of pagwand 283d! 

—Migration — Parties leaving one distriot 
ana settling in another—Presumption—Nature 
of—Custom of adoption or appointment of heir 
Jeid did not exist among Sayals of Jhang dis¬ 
trict settled in Multan distriot 49 c 

Customary Law (Punjab) — Anoestral pro¬ 
perty — Alienation of, by alienor not being 
aonlesa proprietor _ Alienation with oonsent of 
descendants is valid and binding on remote 
reversioners jgg. 
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Decree — Decree for joint possession against 
quondam tenant 388a 

Deed—Construction — Construction of certain 
words used in document — Words should be 
interpreted in the light of overriding intent : on 
— Held dominating purpose of deed of wakf was 
charitable 117e 

-Construction — Deed containing invalid 

clause—Clause can be exercised if whole instru¬ 
ment i3 not affected by excision — Overriding 
intention of document to be kept in mind in 
interpreting same 117; 

Defence of India Rules (1939), if. SI—Order 
made by District Magistrate, Amritsar, for 
regulation of accommodation—Permission gran- 
ted to landlord to file suit for ejectment, amounts 
to expression of opinion regarding conduct of 
tenant 29Ga 

-if. 6i—Notification under—Suit for eject¬ 
ment—Notification prohibiting ejectment issued 
pending suit—Notification held was not retros¬ 
pective and no bar to suit 180 

Electricity Aot (9 [IX] of 1910), S. 36 and 
Schedule , Cl. 6 (3) — Applicability — Suit by 
Electric Company against municipality to re¬ 
cover cost of service lines — No arbitration 
agreement between parties qua Cl. 6 (3) of 
Schedule to Electricity Act — Provision in 
Cl. G (3) to be deemed to be such agreement by 
virtue of S. 46 — Provision as to agreement 
existing prior to suit — Dispute arising between 
parties — Application by one party that Court 
should apply this provision — Case falls under 
S. 20, Arbitration Act, and Court must make 
reference to Electric Inspector 309c 

- Schedule, CL 6 (3) — Case falling under 

clause — Agreement between parties to submit 
matter to Electric Inspector is unnecessary — 
Electric Inspector must decide matter referred 

309a 

Evidence Act (I [I] of 1872), S. 32 (5) — 
Dispute in suit as to validity of orphan's adoption 
—Custom as to such adoption sought to be prov¬ 
ed by statement of dead person made in suit 
not inter partes —Statement i3 admissible under 
S. 32 (5) 54 i 

-S. 53 —Bribery cases — Evidence of good 

character how far relevant 410 

- S. 65 (c )—Original document lost —Copy 

of transliteration is admissible—It can be prov- 
ed by signatory of original document 885c 

-S. 70 —Original document lost — Copy of 

transliteration is admissible — It can bo proved 
by signatory of original document 885c 

- S. 91 — Trust, creation of — Subsequent 

conduct can be looked at to show whether trust 
was created — Subsequent acts amounting to 
breach of trust — No inference can be drawn 


Evidence Act (contd.) 

that trust was not created—Valid wakf created 

— It cannot be revoked by breach of trust 

1176 

- S. 91 — Document not stamped nor forth. 

coming — Document cannot be admitted in 
evidence on payment of penalty— Secondary evi- 
dence is inadmissible—Deed of divorce is not 
within S. 91, Evidence Act—Deed of divorce not 
stamped nor forthcoming—Divorce can be prov¬ 
ed by oral evidence 306 

- S. 105 — Prosecution must prove guilt of 

accused first — Onus of claiming any exception 
shifts on to accused afterwards — Failure of 
accused to discharge such onus — He can still 
claim to l>e governed by general principles of 
criminal law and claim benefit of doubt 2446 

- S. 106 —Onus does not shift on to accused 

unless prima facie case is established by prose¬ 
cution first — Court must see whether facts 
proved by prosecution give rise to inference of 
guilt 244c 

-S. 115 — Pre-emptor’s reply to vendee 

before purchase and issue of notice under S. 19, 
Punjab Pre-emption Act, that ho had no objec¬ 
tion to vendee’s purchase and that vendee was 
at liberty to purchase — Reply held did not 
amount to waiver of right of pre-emption—Nor 
did it operate as estoppel against pre-emptor 299 

-S. 133 — Accomplice — Meaning of—In- 

eludes principals in first and second degree — 
Mere knowledge of crime or passive silence is 
not enough 2206 

- S. 133 — Fact that accomplice ia givtng 

evidence under promise of immunity by police 
detracts considerably from his credibility 220c 

_S. 145 — Right of plaintiff to produce 

documents for cross-examination of defendant’s 
witness 

Execution — Execution sales — Priority — 
First sale in execution set aside on default of 
auction-purchaser in making deposit—In execu¬ 
tion of another decree against same judgment- 
debtor same property purchased by another 
auction.purchaser — First sale confirmed in 
appeal — Suit by second auction-purchaser for 
possession of property or in alternative for refund 
of sale price — Second purchaser held not entit¬ 
led to possession — Suit for refund of sale price 
held maintainable 100 

General Clauses Act (10 [X] of 1897), S. 6 
does not apply to temporary Acts 414a 

**Govemment of India Act (1938), S. 224 
(2) — Order under S. 86, Legal Practitioners 
Act — Revision by High Court (FB) 3136 
Hindu Law — Adoption — Validity — Refer¬ 
ence to arbitration — Arbitrators' decision is 
final 
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Hindu Law (contd ) 

-Adoption — Adoption by widow —Widow 

cannot repudiate adoption without adoptee's 
consent 54c 

-Adoption — Old adoption — Performance 

of ceremonies — Strict proof of, cannot be 
demanded — Adoption recognised for long time 
by adopter and brotherhood — Inference is that 
conditions relating to adoption were fulfilled 

54e 

-Adoption — Adoption of orphan — Cere- 

money of “give and take" cannot strictly be 
performed 54 / 

-Adoption — Adoption by widow —Widow 

cannot adopt without husband’s authority or 
consent of collaterals 54 / 

-Ancestral trade — Guardian can carry on 

ancestral trade for benefit of ward — For debts 
incurred in it ward’s liability is only to extent of 
his share 199 ^ 

-- Coparcenary property — G owning self- 

acquired property adopting E as his son_ 

Adoption deed Btating that K would be owner 
of property as son — Property is not rendered 
coparcenary property 19 g a 

•-Custom —Custom can be proved by gene¬ 

ral evidence — Custom of orphan’s adoption 
amongst Vaish Aggarwals of Ambala district 
held proved 5ih 

——Manager— Manager in order to start ancest¬ 
ral trade raising loan on security of separate pro¬ 
perty of his minor son—Loan is not binding on 
mmor 199 / 

- Minor — Guardian can alienate minor’s 
estate only in case of need or for benefit of estate 
—Minor having steady income sufficient for his 
needs — Loan incurred by guardian for com¬ 
mencing new business merely for increasing 
income of famHy cannot be said to be for need 
or benefit of estate jgg e 

Partition — Division of income 388 h 
■ Partition — Institution of suit 888 » 
Partition — Actings and dealings 888 » 
Partition — Specification of shares 888 A 
-—- Partition-Son’s right to enforce partition 
during father s life,time — Punjab rule 

„ (FB) 872a 

—-Punjab —Customs prevail over strict ruleB 
Qi MitakBhara 

^uSi& nired P , r T tty - Peraon Possessing 
selhacquired property bequeathing it to bis son’s 

handB of le 8 at€e is deemed 
w he self, acquired 19 g c 

TT? — Reference to arbitration __ 

Alienation for paying off maintenance claim 

„ <FB)290a 


Hindu Women's Rights to Property Act 

(contd.) 

intention to claim partition by Hindu widow — 
Effect on joint status of family 888 g 

Hoarding and Profiteering Prevention 

Ordinance (35 [XXXV] of 1943), S. 9 

before amendment by Ordinance 53 of 1944) 
and S. 13 —Refusal to sell article in respect of 
which no limits have been fixed under S. 8 , is 
no offence 261a 

■'Income tax Act (II [X] of 1922), S. 10 (2), 
(ix) (before amendment of 1939) and (xii) 
(after amendment of 1939 )— Expenditure not 
in nature of capital expenditure but for purposes 
of business—What is—Owner of printing press 
and ancestral business of printing and publishing 
making payments to rival firms to quote uniform 
rates in Government tenders — Deduction held 
allowable — Held further that arrangement was 
not quasi partnership agreement to share in 
profits of venture 82b 

- S. 10 (2), (ix) (before amendment of 

1939), and (xii) (after amendment of 1939) 
—Business allowances — Amounts paid by way 
of subscription to various schools which agreed 

to prescribe books published by assesseo firm_ 

Amount calculated according to number of boys 
in each class — Amount held amounted to ex¬ 
penses incurred in canvassing custom for sale of 
books and was allowable as business expenditure 

** -S. 10 (2) (xii) — Capital and revenue 

expenditure—Manufacturer of briokB taking plot 

of land on lease of short or moderate duration_ 

Lease taken to make certain of supply of earth 
to produce bricks expeditiously and economically 
—Lease not amounting to conveyance of land 
—Expenditure incurred is not capital but reven¬ 
ue expenditure and can be deduoted under sec¬ 
tion—But expenditure incurred in entering into 
lease for twenty years conferring cultivating 
rights on manufacturer cannot be deducted 

(FB) 162 

— S. 10 (2), (xii) (as amended by Act of 
• x a Amendment has effect of bringing law 
in India in respect 0 ! business allowances in 
conformity with the English Aot 82a 

- S. 10 (2), (xii) — Capital expenditure_ 

Asseeee owniDg ancestral business of printing_ 

Certain work obtained by contract — Eaoh 
contract with customer to obtain work does not 
amount to new business—Expenditure to obtain 
such contract is not capital expenditure 82 d 

7- ( v—Partition award making main- 

tenance allowance payable to mother charge on 
property — Held payment was obligatory and 
should be excluded from assessable income 82o 
—S. 68 Reference under — Plea not taken 
before Income-tax Officer or Tribunal-Plea 
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Income-tax Act (contd.) 

outside case stated in reference—Plea cannot be 

entertained by High Court for first time 82/ 

-S. 66 (5) — Function of High Court in 

Reference—Tribunal ba3 to find facts and High 
Court is to lay down law applicable to facts 
found — If on facts found no question of law 
arises High Court is not bound to answer 82c 
India and Burma (Temporary) and Miscel¬ 
laneous Provisions Act 1942 (5 & 6 Geo. 
VI t Ch. 39 )—Powers under — Nature 4146 
Indian Courts (Burma Jurisdiction) Act 
(Burma Act) (6 IVI] of 1943 )—Expiry of— 
Effect — S. 6, General Clauses Act (1897), does 
not apply to temporary Acts 414a 

-Jurisdiction—Extent 414c 

Interpretation of statutes — General lan¬ 
guage can be restrained by spirit and reason 
of statute (FB) 840/ 

-Ambiguity—Reasonable construction 

(FB) 340fc 

-Departmental construction — Though not 

binding, administrative construction should be 
clearly wrong before it is disregarded 296c 
-Penal enactment—Two constructions possi¬ 
ble—Construction most favourable to accused 
must be adopted 2616 

-Courts' function—Courts do not exist to 

make laws but only to interpret laws 261c 

-Object of rules of interpretation, stated 

(FB) Id 

-Proviso—Function of proviso is to except 

particular case from enacting clause and not to 
enlarge words of enacting clause (FB) lc 
Legal Practitioners Act (18 [XVIII) of 
1879), S. 13 — Different charges drawn up 
against respondent in proceedings under S. 18 
—There is really only one issue whether respon¬ 
dent is guilty of conduct justifying action under 
S. 13—So-called charges merely give notice of 
case against respondent (FB) 262a 

- S. 13—Sub-heads of charges against respon¬ 
dent being independent items—One or more of 
them based on inconclusive evidence—Action on 
them is not justified—More than one such sub¬ 
head established by reliable evidence—Cumula¬ 
tive effect of findings on each sub-head can be 
considered to determine action to be taken 
against respondent (FB) 2626 

-S. 13—Judicial Officer making statement 

of disparaging character against witness, a legal 
practitioner—Such statement though sufficient 
ground for instituting inquiry for establishing 
falsity of statement made by witness per 6e is 
not sufficient for taking action under S. 18— 
Case of witness is different from that of accused 
person (FB) 262c 

- S. 13 —Case coming before. High Court in 

second appeal—H'ph Coql. lidding in such case 


Legal Practitioners Act (contd.) 
that certain person acting as lawyer for party 
acted negligently and filed false affidavit to 
cover negligence — Remarks, though per se not 
sufficient for action against such person under 
S. 13, being of serious character should beenqui- 
red into for taking such action (FB) 262 d 

- S. 13— Error of counsel in not taking 

particular defence does not indicate mala fides 

Win 


-S. 36 —Authorities acting under section act 

as Court (FB) 813a 

**- S. 36 —Older under—Revision by High 

Court (FB) 3186 

- S. 36 —Evidence of reputation as tout 

(FB) 813c 

Letters Patent (Lahore), Cl. 10 —Question of 
res judicata cannot be raised for first time in 


Letters Patent appea 
Limitation Act (9 
bility—Law applicab 


(FB) lc 

IX] of 1908) —Applica- 
e is law on date of suit 

117r 

-S. 3 — Suit prima facie barred by limita¬ 
tion — Onus is on plaintiff to show it to be 
within time 922a 

- S. 3 —Appeal filed with insufficient court- 

fee — Time for making up deficiency not grant¬ 
ed — Deficit court fee paid beyond limitation— 
Appeal is barred by limitation — 0. 7, R. 11, 
Civil P. C. does not apply 210a 

*-Ss. 4 and 12— Section 4 does not extend 

time—Mode of computing period— Period pro- 
vided under S.*12 is to be added to period pres¬ 
cribed — If such periods taken together expire 
during vacation appeal should be filed on day on 
which Court re opens l® 8 

- S. 5 — Judgment of appellate Court on 

18-10-1944 — Copy of judgment obtained on 
18-12-1944 — Application for copy of first 
Court’s judgment on 19-12-1944 — Copy ready 
on 12-2-1945 and delivered on 14 2 1946 — 
Appeal filed on 12-8-1946 — No satisfactory 
explanation for delay beyond 14-2-1945—Held 
time could not be extended under S. 5—Appeal 
held time-barred 27(5 

_ S, 5 —Sufficient cause — Poverty is not 

m f\U 


_ S. 5 _Suit for pre-emption dismissed —- 

Appeal filed with insufficient court-fee— Defici- 
ency made up after period of limitation—-Exten¬ 
sion of time under S. 5, or S. 149, Civil P. 0., 
held could not be granted 210c 

_S. 5 — Sufficient cause — “Good faith” 

necessary to establish sufficient cause, explained 
—Appellant choosing wrong forum of appeal 
owing to mistake and unjustified conduot of res¬ 
pondent — Appeal presented to proper Court 
beyond period of limitation — Limitation was 
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Limitation Act (contd.) 

extended under S. 5 up to date on which appeal 

was represented in proper Court 76a 

- S. 26 —Section is not exhaustive—Right to 

stack manure on land of another can be acquir¬ 
ed by prescription 79a 

- Art. 10 —Suit prima facie barred by limi. 

tation — Onus is on plaintiff to show it to be 
within time 822a 

- 120andl34A —Wakif entering upon 

possession as mutwalli — Art. 184A applies and 
Art. 120 cannot be invoked 117s 

- Art . 125 —Void transaction—Article does 

not apply (FB) 290fc 

- Arts . 125 and 120 —Female in possession 

under bequest or gift inter vivos — Suit in res¬ 
pect of alienation by—Art. 120 applies 

(FB) 290c 

- Art . 134A — Wakf — Beneficiary under, 

has independent right 117 * 

-- Art. 144 — Trustee cannot by his declara¬ 
tion of breach of trust hold adversely to bene- 
ficiary —Surrender of property and subsequent 
entry as trespasser is necessary lYlq 

- Arts. 162 t 181 — Enforcement of award 

under Co-operative Societies Act (1912)—Art- 
182, Limitation Act, read with S. 48, Civil P.C., 
applies and not Art. 181 269 

— — Art. 182 —Stay of execution — On receipt 
of certificate granted under S. 20. Punjab Relief 
of Indebtedness Act, executing Court ordering 
execution application to be consigned to record 
room — Order held was one of stay or suspen. 
sion and not of dismissal S 6 fc 

Mahomedan Law — Gift — Muaha — Gift of 
undivided share in land in favour of stranger is 
invalid—Statement in gift deed that possession 
of Buch share is delivered to donee does not 
validate gift 272 

—WaW — Creation of _ Hanafi School _ 
Registered document executed — Mutation as 
mutwalli is not essential \yj a 

——Wakf — Document whether real or not — 
Estoppel arises between parties and not stran- 
gers Ones is on those who seek to prove that 
document is not what it purports to be—Subse- 
quent conduot is relevant 117 c 

—Wakf Intention to defraud existing or 
future creditors-Wakf is void fl 7 i 

7 ■- Object “religious and 

mom? i 40 deter “'ned by majority of 

ia “ bera ° f cert ain Muslim Association—Wakf 
not void for uncertainty m, 

charity ^ ~ GUt Bh0uId “fctantiaUy be to 

Validating Act (6 [VI] 

was mf«r? biect and “fcrpraktion of— Objeot 
was merely to amend Anglo-Mahomedan law on 


Mussulman Waqf Validating Act (contd.) 
the point—Interpretation should not be influenc¬ 
ed by prior authorities ll7fe 

-Intention to comply with Act — Liberal 

interpretation favouring validity should be ad¬ 
opted of wakf deed 117 k 

-S. 3 —Aqarab cannot be beneficiaries under 

wakf 117j 

- S. 3 — Gift for religious and charitable 

purposes—Objects not specifically stated— Act 
sufficiently complied with lllg 

- S. 3 —Giving of benefit to kindred trans¬ 
gressing limits of Act — Interest of kindred as 
beneficiary can be cut and interest of charity, 
next beneficiary, accelerated 117Z 

Northern India Canal and Drainage Aot 
(8 [VIII] of 1873), S. 35 — Applicability — 
Plaintiff in suit for refund stating that he never 
used canal water outside terms of contract—. 
S. 85 does not apply 286<x 

- Ss. 45 and 35 —Local Government reco- 

vering dues under S. 45 from plaintiff for wrong, 
ful use of caDal water—Plaintiff paying money 
not under protest within meaning of S. 78, 
Punjab Land Revenue Act—Suit for refund- 

jurisdiction of civil Court is ousted 2866 

Oaths Aot (10 [X] of 1873), S. 6 —“Accused 
person" — When offender becomes "accused 
person" stated 92 c 

- S. 5 —“Criminal proceeding," denotes pro- 

ceediDg before criminal Court as distinguished 
from civil Court—It does not mean only a pro¬ 
ceeding relating to a case pending in a oriminal 
Court 92 d 

- S. 5—Recording confession under S. 164, 

Cr. P. 0., on solemn affirmation is illegal 92e 
Pardahnashin lady — Hindu lady doing con- 
siderable business and not observing pardah in 
Mohammadan sense is not pardahnashin 64 d 
Partnership Act (9 [IX] of 1932), S. 16 - 
Effect of — Section 15 precludes the possibility 
of any of the partnership property beiDg, or 
being deemed to be, separate property of any part¬ 
ner, so long as the partnership subsists. In other 
words, while the partnership is in existenoe, no 
partner can point to any part of the assets of the 
partnership as belonging to him alone : (FB) 18o 
rTT7 S ' ^—Transfer of partner’s share under 
0. 21, R. 49, Civil P. C. — Principle of S. 29 

appb S ?P P t- • (FB) 186 

-—£>. Retiring partner — Separation of 

snare of—Act makes no provision for separation 

of share of a retiring partner—Partner who is 

not minor, and has not obtained agreement of 

other partners to severance of his share, can 

only secure separate possession of his share by 

seeking dissolution /pi>\ i 

Penal Code (46 [XLV] of I860)'S 79 -Z 
Murder of A, friend of accused — Aooused am. 
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Penal Code (contd.) 

pectiDg S and to avenge death of A taking M 
in confidence — Accused going to house of M 
with unlicensed gun —M secretly sending infor¬ 
mation to police about accused’s arrival — Case 
registered against accused under Arms Act — 
Police party at night time raiding house of M — 
Police not disclosing their identity to accused— 
Accused being under mistake of fact that his 
enemies had come to kill him firing at police — 
Police firing two shots at accused — Accused 
again firing one shot at police— F % one of police 
party, killed —Held Expln. I to S. 99 applied 
— Accused committed no offence 249 

- S. 60 — Criminal intent necessary to con. 

stitute crime—It can only be implied from overt 
acts—Man is presumed to intend necessary or 
natural and probable consequences of his acts 

220a 

- Ss. 90, 300 , Excp. 2 and 304 — Quarrel 

between A's father and B—B wearing kirpan 
in bis belt —A coming to the scene and after 
receiving injuries from B snatching B's Kirpan 
and stabbing B with it—Consequent death of B 
—A tried for murder and convicted under S. 302 
by Court of Session—Plea of self-defence—Held, 
A exceeded right of self-defence — Conviction 
altered from one under 8. 802 to that under 
8. 304, Part I 87 

- Ss. 97 , 100 and 147 —Free fight between 

two factions—Right of self-defence is not avail¬ 
able 1006 

- S. 99 t Expln. 1 — Murder of A , friend of 

accused—Accused suspecting S and to avenge 
death of A taking M in confidence — Accused 
going to house of M with unlicensed gun — M 
secretly sending information to police about ac- 
cused’s arrival—Case registered against accused 
under Arms Act — Police party at night time 
raiding house of M —Police not disclosing their 
identity to accused—Accused being under mistake 
of fact that his enemies had come to kill him 
firing at police — Police firing two shots at 
accused—Accused again firing one shot at police 
— F t one of police party, killed —Held Expln. 1 
to S. 99 applied—Accused committed no offence 

249 

-- Ss. 102 and 105 — Commencement of 

right of private defence of body and property— 
Distinction 375 

- S. 104 —"Cattle trespassing on such land," 

meaning of—Cattle trespassing doing damage— 
Capture of cattle at very long distance and near 
their shade if covered by S. 10, Cattle Trespass 
Act (1871)—Owner of animal using force to 
prevent seizure if protected under S. 104 380 

- S. 120B —Separate conviction can be given 

—But where time between hatching of conspi- 


Penal Code (contd J 

racy and commission of offence is short no 
separate sentece need be awarded 220d 

-S. 124A —Question whether article offends 

against law of sedition or is hit by Press Act — 
Surrounding circumstances, if can be considered 
—Principle to be followed—Difference in els (bb) 
and (d) of S. 4 (l), Press (Emergency Powers) 
Act (1931) and S. 124A (SB) 361 d 

- S. 147 —Free fight defined 106a 

- S. 149 —Scope of — “Common object, 1 * 

explained— Abduction—Party of men armed 
with deadly weapons set out to abduct women— 
Murder committed—Those not actually taking 
part in committing murder if they do not share 
the intention to kill, cannot be constructively 
liable for the same (Per Mohhammad Shari j 
JTeja Singh J. contra) 188a 

- S. 149 — Whether offence is committed in 

prosecution of common object is question of fact 

188d 

- S. 149 —Unlawful assembly — Murder by 

some members—To bring case under S. 149, it 
must be shown that members of assembly knew 
that death was likely to be caused in prosecution 
of common object 106c 

-S. 161 —Bribery cases— Evidence of good 

character how far relevant 410 

- S. 292 —Obscenity, tests of —Work giving 

advice to married men on how to regulate sexual 
side of life—Passages held not obscene : 888a 

- Ss. 302 and 100 — Inference from facts 

proved by prosecution that accused voluntarily 
and deliberately inflicted fatal stab wound on 
deceased — No evidence of motive of accused— 
Held , it was not necessary for prosecution to 
prove motive — Mere fact that origin of fight 
and motive of accused was not known was no 
reason for assuming that accused was acting in 
right of private defence 244 d 

-S. 304 — No previous enmity — Hatchets 

used by accused’s party and sticks used on other 
side — No undue advantage for either party 
over other — One person dying as a result of 
injuries received during the fight — Conviction 
to bo under S. 804, Part 1 877a 

- S. 460 — Applicability — Section applies 

only to those actually committing lurking house 
trespass at night 188° 

Pleadings — Claim to ownership of land 
not established — Claim to right of easement in 
alternative can be set up 796 

Precedent — Division Bench cannot overrule 
another Division Bench decision (Per Division 
Bench in Order of Reference) (FB) 18/ 

-Privy Council is not bound by its own 

decisions — Pronouncement as to value of one 
of its decisions is binding on Courts in India 

(FB) 1/ 
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Pre-emption—Right of — Barden of proof 

8526 

-Sait for — Pre-emptor’s right to property 

arises only when he pays in Court amount 
according to decree 25c 

Press (Emergency Powers) Aot (23 
[XXIII] of 1931), S.4 — Object of Act — 
Publication of news — Action against publisher 
when can be taken 840a 

- S. 4 (1) (a) (d) and (h) — Articles in 

newspaper written with particular object but 
containing criticism of and referring to Muslim 
League in order merely to develop the parti, 
cular theme—Held articles were not covered by 
S. 4 (1) (SB) 8666 

- S. 4 (1) (a) and (h )— Poem republished 

when communal tenaion was at its highest _ 

Tendency to produce hatred and enmity 840d 

-S, 4 (1) (bb) and (d )—Question whether 

article offends against law of sedition or is hit by 
Press Act—Surrounding circumstances, if can be 
considered —* Principle to be followed — Diffe. 
rence in clauses and S. 124-A, Penal Code 

/ (SB) 961d 

- S. 4(1) (d) and(h )—'Class or section’— 

Meaning of — Political party (SB) 866a 

- S. 4(1) (d)— Newspaper article — Ques. 

tion whether it is hit by Aot— Article how to be 
read — Standard to be applied (SB) 861a 
*— —S. 4(1)(d )—"Government established by 

low in British India" — British Imperialism_ 

Attack on _ Effect (8B) 8616 

- S. 4(1) (d) — Question as to particular 

tendency of writing—Writer’s intention, if rele¬ 
vant in determining question (SB) 861c 

——S. 4 (1) (d )—Tendency to excite feelings 
of hatred —Words which have become stock, in. 
trade of average politicians, if have such tendency 

(SB) 861e 

—— S ■ 4 (1) (d)and (A,)—"Class”— Meaning 
of (FB) 8406 

“— S - 4 (D W *nd (h) — Article attacking 
Congress and its leaders — Liability to punish- 
ment (FB) 840c 

~—S. 4(1) (d) and (h )—Scope — Critioism 
of political party (FB) 340(7 

——S. 4(1) (h )— Scope—Headlines of article 
—Liability to punishment (FB) 840a 

Provincial Small Cause Courts Aot (9 [IX] 
of 1887), S. 16— Any other enactment’ inolndes 
Provincial Acta also — Case triable by tribunal 
nnder Punjab Panchayat Act — Small Cause 
Oourfc has no jurisdiction 808 

P ^iab AUenation of Land Aot (13 [XIII] 
ofl900),S.16,sub.s.(2A) (inserted by Am - 
mdtna Act 8 [VIII] of 1940) — Sub-a (2A) 
has no retrospective effect 278 

™ t ? m r, (Power to Contest) Aot (2 
[II] of 1920), S. 8— Act does not apply when 


Punjab Custom (Power to Contest) Aot 

( contd.) 

custom of appointing heirs does not obtain 
amongst parties — Appointment of heir or adop¬ 
tion not sanctioned by personal law—Effect of— 
Suit by reversioner for declaration that such ap¬ 
pointment or adoption does not affect his right 
to succeed—Nature of suit explained 49a 
S. 7 — Scope of — Suit outside scope of 
Punjab Limitation (Custom) Act (1 [I] of 1920) 
is also outside Punjab Custom (Power to Contest) 
Act 496 

Punjab Land Revenue Act (17 [XVII] of 
1887), S. 34 — Record of rights — Record of 
rights is record of title (Per Din Mohammad J.) 
Record of rights is not document of title (Per 
Mahajan J.) (FB) 147/ 

- S 158, Cl. (xiv) and S. 78 —Local Govern¬ 
ment recovering dues under S. 45, Northern 
India Canal Drainage Act, from plaintiff for 
wrongful use of canal water — Plaintiff paying 
money not under protest within meaning of 
8. 78— Suit for refund by plaintiff — Jurisdic¬ 
tion of civil Court is ousted 2866 

Punjab Municipal Aot (3 [ill] of 1911), S. 3 
(5) — Scope — Re-roofing does not fall within 
definition 172 

-S. 195— Notice under—Validity — Notice 

to demolish wall—Notice is not invalid by reason 
of wall forming part of house 256a 

- S. 195 — Question whether buildiDg is re¬ 
paired or re-erected is one of fact—Lower Court 
deciding without goiDg into evidence— Second 
appellate Court can decide the question 2566 

-S. 195 — 'Erected or re-erected’ — Court 

must decide whether party has effected re-erec¬ 
tion or only repairs—Intention to rebuild 6hown 
in application is immaterial— Change in nature, 
dimension or form of building is not necessary 
to constitute re-erection — Use of old material 
does not make it only repairs—Renewal of only 
dangerous portions may also amount to re-erec- 

d° D • u n . 256c 

Punjab Panchayat Aot (11 [XI] of 1939 ), 

Ss. 39 and 73— Order passed on executive side 

“ oT „ , 298 

o. 65 — Fanchas seeing accused beating 

complainant and rescuing him — Complainant 
filing complaint against accused— Panchas oan- 
not try it themselves 288 

Punjab Pre-emption Aot (1 [I] of 1913), 

r * r i - y ex ? hange deed giving 18 bighas of 
land to B in exohange for 10 bighas of land, a 

house and Rs. 200 cash Suit by plaintiff for 

pre-emption-Plaintiff held entitled to establish 

that exohange was in fact sale 8206 

—_S. 7— Mere street, lane or mohalla cannot 

by it38,f * division of town 
of which it forms part 266 “ 
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Punjab Pre-emption Act (contdj 
-S. 7 — Question whether custom of pre¬ 
emption exists in certain mohalla — Instances 
from neighbouring mohaUa3 are of little value 

2656 

-S. 7 — Where there are several sub-divi¬ 
sions in a town plaintiff claiming pre-emption 
must prove existence of custom in that sub-divi¬ 
sion 265c 

- S. 15, CL (b), fourthly —Meaning of word 

"cosharer" explained 184 

-S. 15 (c), Clause “ Secondly "—Mere men. 

tion of a thulla in revenue papers is insufficient 
to show that village is divided in thullas or 
that it is a distinct sub-division of village — 
Owner belonging to such thulla must establish 
such division 8226 

- S, 20 — Waiver — Pre-emptor’s reply to 

vendee before purchase and issue of notice under 
S. 19, that he had no objection to vendee’s pur¬ 
chase and that vendee was at liberty to purchase 
—Reply held did not amount to waiver of pre¬ 
emption—Nor did it operate as estoppel against 
pre-emptor 299 

- S. 22 (4 )— Rejection of plaint under, 

amounts to decree and has the same effect as 
one under Civil P. C. and is appealable as decree 

302a 

-S. 22 (4 )—Court ordering plaintiff to make 

deposit on or before certain date—Court becom¬ 
ing non-existent in meanwhile — Money not 
accordingly deposited within time—Money, how- 
ever, deposited in treasury on first available op¬ 
portunity — Plaint should not be rejected — 
Extension of time should be granted — In view 
of deposit, presentation of application held was 
formal affair 8026 

- S. 22 (4) — Discretion under sub-section 

is absolute — Exercise of discretion is not res¬ 
tricted to rare or extreme cases—Plaintiff misled 
by Court’s order as to date on which deposit 
was to be made — Extension granted on this 
ground — Extension held wa3 strictly within 
Court’s powers 72 

-S. 2SA — Suit for pre emption — Vendee 

purchasing land during pendency of suit and 
claiming improved status — Vendee’s allegation 
of improved status not challenged by pre-emp- 
tion suit—Plaintiff's suit does not abate on ex- 
piry of limitation for pre-emption suit in relation 
to vendee’s acquisition and can be revived on 
such expiry — Suit revived after 29-5-1944 — 
S. 21A (inserted by amending Act 1 [I] of 1944) 
applies—Plaintiff cannot be affected by vendee’s 
acquisition 259 

_ S. 30 —Suit prima facie barred by limita¬ 
tion_Onus is on plaintiff to show it to be with- 

in time S22a 


Punjab Relief of Indebtedness Act (7 [VIIj 
of 1934), S. 7 (2) — Mere transferee of 
equity of redemption without any personal liabi- 
lity to mortgagee is not debtor 240a 

-S. 20 (2) and (4 )—Applicability — Sub- 

s. (2) applies where certificate is obtained pend¬ 
ing execution of a decree while sub-s. (4) covers 
case of decree obtained prior to but sought to be 
executed after certification—Execution of money 
decree pending—Application under S. 9—Execu. 
tion stayed—Certificate under S. 17 (1) granted 
by Board — Executing Court should continue 
execution after receipt of certificate but costs of 
proceeding or interest after certification should 
cot be allowed 182 

-S. 20 (4 )—Applicability — S. 20 (4) has 

no application to application for execution pen¬ 
ding before civil Court at time when application 
is made to Board of conciliation 36a 

-S. 20A —Decision of Board that particular 

loan or liability is of nature contemplated by 
S. 7(1) is final—But decision on question whether 
there is any liability in respect of particular 
transaction is not final—S. 20A cannot apply 
where there is in fact no decision by Board that 
liability of particular person under mortgage 
amounts to a debt or that he is ‘debtor’—Juris¬ 
diction of civil Court to decide such question is 
not taken away 2406 

Punjab Restitution of Mortgaged Lands 
Act (4 [IV] of 1938), S. 7 —Mortgage or 
charge after 1901 tacked on to mortgage with 
possession prior to 1901—Restitution of poeses- 
eion (FB) 278 

Punjab Urban Rent Restriction Act (10 
[X] of 1941), S. 10 — Statutory tenancy — 
Notice to quit 

- S. 10, Proviso — Effect — Landlord requi- 

ring premises for personal use—Suit to eject 
tenant under general law—Notice, necessity for 

882 

_S. JO—Order—Meaning 801a 

_ S. 10 —Use and occupation—Question of 

fact 

_ S. 10, Proviso 2—Encroachment by tenant 

may be held to be “conduct which is a nuisance 
or an annoyance to any adjoining or neighbouring 
occupier” 296d, 

Railways Act (9 [IX] of 1890), S. 71A — 
Declaration under—Validity of, if can be challen¬ 
ged in summary proceedings under Payment of 
Wages Act _ 

Registration Aot (16 [XVI] of 190S), S.49 
—Collateral purpose — Unregistered partition 
deed is admissible to show nature of possession 

8356 

_S. 49 —Deed in nature of mortgage giving 

right to mortgagor to redeem requires registra¬ 
tion—If unregistered it cannot be used in suit 
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Registration Act ( contd.) 

for redemption—It can, however, be used to 

explain mortgagee's possession 835i 

**- S.49 t Proviso — Applicability to Punjab 

— Words ‘for the purposes of S. 58A,’ meaning 
of—Unregistered document affecting immovable 
property can be received as evidence of part 
performance in Punjab even though S. 58A, T. 
P. Act is not applicable: I. L. R. (1942) Lab. 
79: (’41) 28 A. I. R. 1941 Lab. 407: 197 I. C. 
232 (F. B.) and ('44) 81 A. I. R. 1944 Lah. 
179; 214 I. C. 291, Overruled (FB) la 

Riwaj-i-am—Non-mention of custom in later 
riwaji am does not diminish valne of earlier one 
recording it 252c 

Stamp Act (2 [11] of 1899) , S. 29 — Party 
producing document in Court — Whether liable 
to pay stamp duty 819 

- S. 35 —Document not stamped nor forth¬ 
coming—Document cannot be admitted in evi¬ 
dence on payment of penalty—Secondary evi¬ 
dence is inadmissible — Deed of divorce is not 
within S. 91, Evidence Act — Deed of divorce 
not stamped nor forthcoming—Divorce can be 
proved by oral evidence 806 


Trade Mark (contd.) 

word “Viyella” on hie goods afcd such right was 
not lost by its becoming publici juris 29 

♦Trade Marks Aot (5 [V] of 1940) , S. 76- 
Application by person residing in Lahore for 
registration of trade marks made to Registrar of 
Trade Marks at Bombay—Application refused— 
Bombay High Court and not Lahore High Court 
has jurisdiction to hear appeal 171 

Transfer of Property Aot (4 [IV) of 1S82), 
S. 5 —Notice by .registration — Will is not 
compulsorily registrable—Presumption of notice 
under S. 8 does not apply. (Per Cornelius J.) 

(FB) 147c 

- S. 5 —Suit for pre emption of land — 

During pendenoy of suit, C olaiming to be rever¬ 
sioner suing for declaration that his reversionary 
right cannot be affected by sale of land—Compro¬ 
mise of suit by vendee by which possession of 
land given to Con payment of purchase price —C 

held to be transferee of land from vendee_ 

Transfer being pendente lite C was bound by 
decree in pre-emption suit 1766 

- S. 41 —Principles apply to Delhi 199g 


Succession Aot (39 [XXXIX] of 1925), 
St* 82 and 113 — Will providing that testator’s 
widow would be malik of his property and if any 
sons be born to his son during her lifetime, they 
would after her death be owners of property— 
Estate conferred on widow held limited one and 
gift over to son's sons held valid 199 fc 

Suita Valuation Act (7 [VII] of 1887), Ss. 3 
and 4 as amended by Punjab Act , 1 [I] of 
1038— Courtfeea Act, Sch. 2, Art- 22 (Punjab) 
— Suit for declaration againet alienation of 
ancestral land, falling under Art. 22—Value for 
jurisdiction — Lahore High Court Rules and 
Orders Vol. 1, Chap. 8-C, R. 2- Where suit 
relates to land with regard to which rules have 
been made tinder S. 8, Suits Valuation Act, 
value of suit for jurisdiction cannot exceed value 
under such rules ' 80 

2l!f^I aB8illg off - Sait ^ respect of 
trade mark which is unregistered is in nature of 

passing off fiction 2896 

—Infringement of—'Trade mark’ and ‘distinc- 

1 “ ean,Dg of - explained—Trade 
“ H ^ y . b0 loB f lf ik become so publio and 
m each universal nee that nobody can be decei- 

nuiter 1 ^T P ainliff i !0mpaDy 8eUiDg goode for 

SSta J* t ea , ra undet trade mark ‘Viyella*- 
" “ lwaya “ sooiftted with name of 
p amhff company _ Trade-mark capable of 

S mS' D f g 800(38 f other*similar 

Iff I ’ 7 oth0c companies—Plain. 

faff held had acquired exclusive right of user 


- q-i —Alienation by ostensible owner_ 

Real owner minor—S. 41 does not apply 

199/ t 

- S. 41 —Sale of house property situated in 

town—Transferee not making sorutiny of rele- 
vant registers in registration office cannot have 
benefit of S. 41 199 i 

S. 41 — In terms S. 4l does not apply to 
the Punjab — But the principle underlying it 
applies (Per Din Mohammad and Mahajan 

(FB) 147a 

~~ In 1981 a Hindu, having three 
sons M, S and N bequeathed land to M’s son R 
who was minor — On L’s death names of M S 
and N recorded in record of rightB in equal shares 
— R becoming major in 1986 — In 1988 S’s 
share sold in execution of deoree against him 
without objection by R-In 1989 N selling his 
share to F — N held was not ostensible owner 
W| h conssnt express or implied of real owner 
within S. 41: (Per Din Mohammad and 
Mahajan JJCornelius J . Dissenting) 

**_n -q (FB) 1476 

• ^-Reasonable oare-Vendee accept. 

£ ? 8r, ? uItu ? al ,and on faith of entries 

? i. i ^transferor in record of rights 
held protected under 8. 41—Further enquiry by 

sWPe? ? f transferor held not teces. 

W. Din Mohammad and Cornelius JJ.; 
Mahajan J. Dissenting) ( FB ) 147 ^ 

~7T.f‘ 41 . —.Conditions necessary for appli. 

&',r o,ple 01 a 41 “sb S 
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T. P. Act (contdL.) 

_ S. 41 — Reasonable care means such care 

as ordinary man of business would take (Per 
Cornelius J.J (FB) 147 g 

- S. 52 —Suit for pre-emption of land—Dur- 

ing pendency of suit, C claiming to be reversioner 
suing for declaration that his reversionary right 
cannot be affected by sale of land—Compromise 
of suit by vendee by which possession of land 
given to C on payment of purchase price—C held 
* to be transferee of land from vendee—Transfer 
being pendente lite C was bound by decree in 
pre emption suit 1756 

* - S. 53A —Though section does not in terms 

apply to Punjab principle embodied therein 
applies: I. L. R. (1942) Lah. 79; (’41) 28 A. I. R. 
1941 Lah. 407: 197 I. C. 282 (F. B) and (*44) 
81 A. I. R. 1944 Lah. 179: 214 I. C. 291, 
Overruled (FB) 16 

_S. 56—Doctrine of marshalling is only for 

the benefit of the buyer and not the owner 

2306 

-S. 56 — Benefit of section can be claimed 

by purchaser at auction sale 280c 

_S. 56 — Applicability — Marshalling does 

not depend upon want of notice—Section applies 
before another person acquires interest in pro- 
perty 230 d 

_S. 56—Property not sold — Provisions of 

0. 21, Civil P. C. f do not apply 230c 

* - S. 58 (b), (d) and ((j) — Mortgage with 

possession—Personal covenant to pay principal 
by certain date — Covenant to pay interest not 
wholly covered by usufruct of property—Mort¬ 
gage ceases to be usufructuary and becomes 
simple mortgage — Mortgagee can bring mort¬ 
gaged property to sale: (’83) 20 A. I. R. 1988 
Lah. 151=141 I. C. 877, OVERRULED 

(FB) 40 d 

-S. 58 (d )—Deed of mortgage with posses¬ 
sion — Simultaneous lease-deed in mortgagor’s 
favour — Two deeds form one transaction (Per 
Beckett in Order of Reference) (FB) 40c 

- S. 58 (d) — Usufructuary mortgage — 

Characteristics of — Possession is delivered or 


T. P. Act (contd.) 

agreed to be delivered to mortgagee—Appropria. 
tion of rent or profit in lieu of interest or to- 
words principal or partly towards either — No 
personal liability incurred by mortgagor — 
Remedies of foreclosure or eale not open to 
mortgagee (FB) 40c 

-S. 59 —Deed in nature of mortgage giving 

right to mortgagor to redeem requires registra¬ 
tion—It cannot be used in suit for redemption— 
It can, however, be used to explain mortgagee’s 
possession 885cZ 

- S. 59 — Suit for redemption based on in¬ 
admissible mortgage deed is maintainable where 
defendant admits that he is mortgagee and is 
willing to restore possession on payment of 
mortgage amount 835c 

- S. 59 — Mortgage executed within area in 

which T. P. Act is in force — Property situate 
outside such area—Validity of conveyance deter- 
mind by lex situs (FB) 824 

-S. 61 — Mortgage or charge after 1901 

tacked on to mortgage with possession prior to 
1901—Restitution of possession (FB) 278 


*-S. 98 — Mortgage with possession—Per- 

sonal covenant to pay principal by certain date 
— Covenant to pay interest Dot wholly covered 
by usufruct of property—Mortgage ceases to be 
usufructuary and becomes simple mortgage — 
Mortgagee can bring mortgaged property to sale: 
C33) 20 A. I. R. 1933 Lah. 151 = 141 I. 0. 
377, Overruled (FB) 40<2 

- S. 106 — Notice to quit by receiver — 

Validity 388( J 

_S. 107 — Oral lease in Lahore after 1935 

—Validity 3886 

_S. 11 J—Determination of tenanoy — Suit 

for ejectment by ono co-owner—Maintainability 

888 / 

Will _ Bequest — Whether certain statement 
amounts to a bequest is question of fact 49 d 
Words and Phrases—"Aulad dukhtri”—The 
esnreseion ‘aulad dukhtri’ means female descen¬ 
dants 262& 

_Eviction — Eviction may extend to whole 

process of legal ejectment 2965 
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CASES OVERRULED OR REVERSED IN A. I. R. (34) 1947 LAHORE 


Bansi v. Likar, (’•14) 1944 L. L. T. 3, 

Cbint Ram v. Firm Rirpa Ram-Dbani Ram, (’46) 47 
P.L.R. 299=33 A.I.R. 1946 Lah. 20=2221. C. 650 
Gnrdas Mai v. Punjab and Sind Bank Ltd., Rawal¬ 
pindi, (’33) 35 P. L. R. 249=20 A.I.R. 1933 Lab. 
972=147 I. C. 942 

Haveli Shah v. Kaljan Singh, (’34) 35 P. L. R. 546 = 
21 A.I.R. 1934 Lah. 515=152 I. C. 684 
Kirpa Ram Kansbi Bam Firm v. Bisban Das, (’44) 31 
A. I. R. 1944 Lab. 179 = 46 P. L. R. 105 = 214 
I. C. 291 

Mahomed Abdullah v. Mahomed Yasin, (’33) 20 A. I. R. 

1933 Lab. 151=34 P. L. R. 245=141 I. C. 377 
Mir Kban v. Sbarfn Punnun, (’23) 10 A. L R. 1923 Lab. 

560=5 L. L. J. 163=74 I. C. 577 
Mula Singh v. Emperor, (’41) I. L. R. (1941) Lab. 133 
=42 P.L.R. 609=42 Cr.L.J. 289=(1941) 4 F.L.J. 
H. C. 52=28 A.I.R. 1941 Lab. 1=192 I.C. 363 
Sbankari Mt. v. Milkha Singh, (’42) I. L. R. (1942) 
Lah. 79=43 P. L. R. 656=28 A. I. R. 1941 Lab. 
407=197 I. C. 282 (F. B.) 


Overruled in A.I.R. (34) 1947 Lab. 278 (F.B.). 
Reversed in A. I. R. (34) 1947 Lah. 301. 

Overruled in A. I. R. (34) 1947 Lab. 324 (F. B.). 

Overruled in A. I. R. (34) 1947 Lab. 304 (F.B.). 
Overruled in A. L R. (34) 1947 Lah. 1 (F. B.). 

Overruled in A. I. R. (34) 1947 Lah. 40 (F. B,). 
Overruled in A. I. R. (34) 1947 Lah. 13 (F. B.). 
Overruled in A.I.R. (34) 1947 Lah. 313 (F.B.). 

Overruled in A. I. R. (34) 1947 Lab. 1 (F. B.)» 
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FULL BENCH 

Abdul Rasbid, Ag. C. J. ( Din Mohammad, 
Abdur Rahman, Mahajan and 
Cornelius JJ. 

Milkha Singh — Defendant — Appellant 

v. 

. Mst. Shankari and others — Plaintiffs — 

. - „ . Respondents . 

Appeal No. 29 of 1945, Decided on 
27-O-I940 referred to FuU Bench by Abdul Rasbid 
Ag. C. J., and Mahajan J., D/- 22*11-1945. 
a *’. ( . a) Begis,tation Ac * U90B), S. 49 - Proviso- 
AppUcabilay to Punjab _ Words ‘for the purposes 

«Lrti« 3A i* meanl " s of — Unregistered document 
affecting immovable property can be received as 

?Mi C r° i ar ! Performance in Punjab even though 
t* i it#* T /. A cl ,s not applicable: I. L. R. (1942) 
Jtfil't : ^ ^ ^ AJ.R. 1941 Lah. 407 : 197 I. C. 282 

OVERRIlT pn^ 31 A I R * 1944 Lah - 179 : 214 I C - 291. 

A bdu r B<Uhid d jf-jfV-’ Din Mohammad, 

Lf' A , !t, _ 18 ® 2 meral y ‘bat the unregistered 
•document effecting immovable property shall bo received 

“.® v ' den “ ot Pf rt performance to the limited extent to 

Sdla ‘ 8 im P° rt4d iDto the law of 

j p , T,p ' Ae o The meQti °a of S. 63A, 

Ac f‘ to » h « proruo to S. 49, Registration Act, can' 

2***!}” l . be Pro * n00 01 the Punjab of the benefit of 
1S ,r ,mpl ^ U8e ' he Trans,er of Properly Act 
■uitea £"L tbls rrov,nce : 1L.R. (1942) Lah. 79 • 
'’441 HI 8 t'W 1 , 9 o}4 L r ah : 407: 107 L0 - 282 (F.B.) and 

»uled A ' L B ‘ 1044 Loh-179 : 214 L c - Over- 

nr*lhi 0 r >ellU3 J -.r Fr0m lbe P res « nco Of the droids 
or the purposes of S. 53A, T. P. Act,” in the proviso 

nni.K 9 !’» . Beg f tralion which ig applicable to the 
P e . rn,laslblBt0 argue that S. 63A is there- 

ouah^UVmo « W » If the ? UDJab '“Plication even 

averamenf h*° l been ) “ ade . a PPli<» b l 0 by the Provincial 
t V a notification under S. 1, T. P. Act 

over , lookfl *»° of cardinal impor¬ 

ts Si!h' » ‘ 0D 8 a f S - MA, T. P. Act, i. not law 
iaofS M*,. 1 “ ? bvioua that 010 expression "pur- 
iu T h 5 p 3A , can bave no “eanlng in relation to tho 
loicT « . d 'tference in kind, if regard be had 
Ay*7 L/l & 2 


to the implications of territorial limitation, between such 
a citation, and a citation of, say, a section of the Beugal 
Tenancy Act or the U. P. Encumbered Estates Act, in 
a Central Statute, which is in force also in the Punjab. 
The mere citation would not operate to import these 
Acts, being themselves strictly limited in respect of 
territorial extent, into the statute law of the Punjab. 
Secondly, the citation appears in a proviso, that is to say. 
a saving clause, which cannot enlarge the enacting part 
of the section. [P 10 C 2; PHC1J 

Similarly it is not permissible to argue that the re¬ 
ference to S. 53A in the Proviso to S. 49, Registration 
Act should bo read as a reference to the principles 
underlying that section. 

Registration Act. — (‘45) Chitalcy, S. 49 N. 12 Pts. 
5 and G. - 

••(b) Transfer of Property Act (1882), S. 53A — 
Though section does not in terms apply to Punjab 
principle embodied therein applies : I. I., R. (19421 
79 : <! 41 > 23 A LR. 1941 Lah. 407 : 197 I C. 282 
(F.B.) and ( 44) 31 A.I.R. 1944 Lah. 179 : 214 I.C. 291 
Overruled. 

* er A £ d ! ir nashi j *0- C. J. t Din Mohammad , 
Abdur Rahman and Mahajan JJ- Cornelius J 
contra. - S. 53A is based on the equitable principles 
which were previously applicable to the whole of India, 
including tho Province of the Punjab and even afler the 
enactment of that section which is not applicable to the 

IZ p embodied therein are applicable 

o the Punjab and therefore the position in tbo Punjab 
n respect of the defence of part performance is exactly 
the same asm the Provinces where the Transfer of Pro¬ 
perty Aot is in force. [P5C2;P6C11 

The observations of their Lordships of the Privy 

23*151 ff ?£ £ S p 4 2&2S £ 

S 2. SBsa? “ ““ “• & sk 

T. P. Act.—('45) Chitaley, S. 63-A, N. 18. 

■ j elt , ers Patent (Lahore) Cl. 10 — Question of 

pKSSa na#t bC raiSCd f0r ‘ irSl * n Letters 

The question whether the defence of part Derformant 
}! r ^ e b f-cannot be allowed^ bo raised 
has 

° «d P i c i»,TC h “' , ' L ' p ' (c “ 1) ’ “■ “• »•» 
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(d) Interpretation oi statutes — Object of rules of 
interpretation, stated. 

All rules of interpretation are intended to guide Courts 
in arriving at an interpretation which furthers the ends 
of justice rather than defeats them. If by a beneficial 
construction of the words or by placing a liberal inter¬ 
pretation on them the decision reached is a just one 
there is no reason why any technical rule of interpreta¬ 
tion should interfere with that decision. [PTC 2;P 8 Cl] 

Civil P. C.—(’44) Chitaley, Pre-N. 7, Pts. 76 and 77. 

(e) Interpretation of statutes—Proviso—Function 

oi proviso is to except particular case from enacting 
clause and not to enlarge words of enacting clause. 

Per Cornelius J.—The function of a proviso or saving 
clause is to except some particular case from a general 
principle, embodied in the enacting clause, where irom 
the peculiar circumstances attending the case, there 
would be some hardship if it were not excepted; when 
an enacting clause which is general in its language and 
objects is followed by a proviso, the proviso must be 
construed strictly ; it is not permissible to employ the 
language of the proviso to enlarge the words of the 
enacting clause. The rule is applied with such strictness 
that it is not permitted even to draw any implication 
from the specification of a particular case in a proviso, 
by the application of the maxim expressio unius cst cx- 
clusio altcrius , so as to affect the interpretation of the 
enacting clause : (’44) 31 A.I.It. 1944 P. C. 71, Rel. on. 

[P IOC 2; P 11 C 1] 

New rights cannot derive from a saving clause, which 
must have the limited effect of protecting existing rights 
as against the provision in the main enactment: (1836) 
2 K. & J. 574, Rel. on. [P 11 C 1] 

Civil P. C— (’44) Chitaley, Pre-N. 14 Tts. 8 and 9. 

(f) Precedents—Privy Council is not bound by its 
own decisions— Pronouncement as to value of one 
of its decisions is binding on Courts in India. 

The Privy Council is not governed by its own previ¬ 
ous decisions and although it is only with reluctance 
that it departs from its own precedents still a pronounce¬ 
ment by the Privy Council regarding the value of one 
of its own decision, as a judicial precedent is binding on 
all the Courts in India: (1943) 62 T. L. It. 199, Rel. on. 

[P 12 C 2] 

Civil P. C.—C44) Chitaley Pre-N. 15 pt. 1G. 

Deo Raj Saichney and Ram Kislicn Juncja — 

for Appellant. 

Harlans Singh Doalia — for Respondents. 

Abdul Rashid Ag. C. J — (5-G-1946) This is 
a Letters Patent appeal from a decision of a 
learned Single Judge of this Court affirming the 
concurrent judgments of the Courts below decree¬ 
ing the plaintiffs’ suit. 

[ 2 ] To appreciate the question of law involv¬ 
ed in this appeal, it is necessary to state the facts 
of the case briefly. On 28-G-193G, Mt. Shankari, 
Mt. Mansa Devi and Mt. Lila JVati, the plain¬ 
tiffs in the present case, made over 13 marlas of 
land to Milkha Singh defendant under a written 
instrument of transfer. In exchange, they re¬ 
ceived an equal area of land from the defendant 
who also discharged a debt of Rs. 200 originally 
due from the husband of one of the plaintiffs. 
On the strength of this deed of transfer, Milkha 
Singh made an application to the revenue autho¬ 
rities praying that he should be recorded as the 


owner of 13 marlas of land handed over to him 
by Mt. Shankari and others. This application 
was resisted by the plaintiffs, the transaction 
being denied altogether. The revenue autho¬ 
rities refused to mutate the land in favour of 
Milkha Singh on 8-9-1936. On 20-3-1937, Milkha 
Singh instituted a suit against Mt. Shankari and 
others for a declaration of his title as owner. 
The trial Court held that the instrument of 
transfer in question was executed by Mt. Shan¬ 
kari and others and that in accordance with its 
provisions possession had passed to Milkha 
Singh. It was also held that the instrument of 
transfer could not be regarded as evidence of 
title as it had not been registered in accordance* 
with the provisions of S. 17, Registration Act. A 
decree for the declaration prayed for was, how¬ 
ever, granted to Milkha Singh by virtue of what 
is generally known as the doctrine of part per¬ 
formance. This decree was affirmed on appeal. 
Against this decision Mt. Shankari and others 
preferred a second appeal in the High Court. 
This appeal was disposed of by a Bench of three 
Judges and the decision is reported in [Mt. 
Shankari v. Milkha Singh], I. L. R. (1942) Lab. 
79. 1 The decision of the lower Courts was 
modified and Milkha Singh was given a de¬ 
claration that he was lawfully in possession 
of the property in dispute which was delivered 
to him by Jit. Shankari and others and over 
which he had a lien for the value of the property 
which he had handed over to the defendants in 
exchange and for the money paid by him to the 
defendants. The learned Judges made the fol¬ 
lowing remarks at p. 119 of the report : 

“It may be that in a suit brought by the vendors 
for the recovery of the land it might be open to the 
purchaser to resist such a suit on various grounds, such 
as grounds arising out of the ordinary law of estoppel 
or limitation ; but with these possibilities wc are not 
now concerned. The plaintiff'is suiDg for a declaration 
as to his legal position in regard to the land. On the 
facts so far disclosed he cannot be granted a declara¬ 
tion of legal or equitable ownership. Rut if he cun show 
that he has made good the consideration in return for 
which the defendants undertook to convey to him a 
good title in the land, it would appear, for the reasons 
given above, that he has at least acquired something in 
the nature of a purchaser’s lien which has arisen 
independently of the exchange deed on which his claim 
to full ownership is based.” 

[3] The decision of the Full Bench wns deli¬ 
vered on 10-7-1941. On 12-1-1942, the present suit 
was brought by Jit. Shankari and others against 
Jlilkha Singh for possession of the 13 marlas of 
land that formed the subject matter of the ex¬ 
change dated 28-6-1936. The allegation of the 
plaintiffs was that Jlilkha Singh defendant was 
in possession of the land in suit without title 
and that the plai ntiffs were entitled to eject him 

1. (’41) 28 A. I. R. 1941 Lab. 407:1. L. B, (1942) Lab. 

79 : 197 I. C. 282 (F.B.). 
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(3) As laid down in [Ariff v. Jadunath Mozumdar] 
58 Cal. 1235, s no merely equitable doctrine can be used 
to override the specific terms o t a statute. In the 
Punjab, these would be provisions of S. 49, Registration 
Act; and no equitable doctrine could operate so as to 
make au unregistered document create title if it requires 
registration.” 

[G] From the above propositions, enunciated 
by the Full Bench, it follows that in the Punjab 
transferees of immovable property, who have 
failed to register the deeds of transfer under the 
provisions of the Registration Act, stand in a 
worse position than transferees residing in those 
parts of India where the Transfer of Property 
Act is applicable. In those Provinces the effect 
of S. 49, Registration Act, has been considerably 
modified by the proviso enacted in the year 
1929- This proviso is in the following terms : 

“Provided that an unregistered document affecting 
immovable property and required by this Act or the 
Transfer of Property Act, 1882, to be registered may bo 
received as evidence of a contract in a suit for specific 
performauco under Chap. 2, Specific Relief Act, 1877, 
or as evidence of part performance of a coutract for the 
purposes of S. 53-A, T. P. Act, 1882, or as evidence of 
any collateral transaction not required to be effected b? 
registered instrument.” J 

[7] The question that requires careful consi¬ 
deration is whether transferees in the Punjab are 
deprived of the benefit of the proviso to s. 49 , 
Registration Act, simply because this proviso 
contains the words “for the purposes of s. 53 A, 
T. P. Act, 1882,” and the Transfer of Property 
Act, 1882 , is not in force in the Punjab. 

[8] It is well-settled that before the passing 
of the Transfer of Property Act, 1882 , the doctrine 
of part performance was applied to cases arising 
m the Punjab and in other parts of India 
Reference may be made in this connection to 
the case ro [Ahmad Yar Khan v. Secy, of State] 

28 cal. 693. It was held by their Lordships in 
this case that 

i man un(Jer a verbal agreement with a land- 

to iDt S resfc in Iand ’ or what amounts 

to the same thing, under an expectation created or en¬ 
couraged by the landlord that he shall bavo a certSi 
interest, takes possession of such land with fho 
of the landlord, and upon the 2th 0 , sucS £ ~or 

wi thoiH * object in n f° . k . nowl . ed 80 of the landlord and 

as •Xasajsi: 

effect to such promise or expectation.” 8 ° 

[9] This was a case from the Punjab and 

ytr V l£“ “S'"™”' mud? 


on payment of a sum of Rs. 200 and on surren¬ 
dering the land they bad taken in exchange. 

The main defence taken by Milkha Singh was 
that by virtue of the doctrine of part perform¬ 
ance he was in lawful possession and the plain¬ 
tiffs were not entitled to disturb his possession. 

The suit of the plaintiffs was decreed by the 
trial Court. The decision of the trial Court 
having been affirmed by the District Judge and 
by a Single Judge of this Court, the defendant 
0 * has preferred the present appeal under cl. 10 , 
Letters Patent. 

[ 4 ] This appeal came up for hearing before a 
Division Bench of this Court of which I was a 
member on 22-11-45. Mr. Sawlmey, the learned 
counsel for the appellant, urged that the learned 
single Judge was in error in holding that the 
doctrine of part performance was inapplicable 
to the Province of the Punjab and that it fur¬ 
nished no defence to a transferee in an action 
for ejectment by his transferor. It was con¬ 
tended by the learned counsel that even though 
the transaction of exchange had not been clothed 
in proper form in so far as the deed of transfer 
; had not been registered, still the defect had been 
cured for the limited purpose of this case by the 
proviso to s. 49, Registration Act. It was main¬ 
tained that the decision of the Full Bench in 
IMt Shankari v. Milkha Singh] I. L. R. (1942) 
v ^ 79 required reconsideration as propositions 
h <2) Rnd . (3) enunciated at pp. 112 and 113 of 
the report did not embody a correct exposition 
of the law so far as the Province of the Punjab 
was concerned. As in the opinion of the Division 
jfench propositions Nos. ( 2 ) and (3) of the Full 
Bench decision required reconsideration, this 
appeal was referred to a Full Bench of five 
Judges for disposal. 

[5] The principal point for determination in 
toe present appeal is whether the equitable 
doctrine of part performance is available to a 
defendant who has taken possession of the land 
exceeding Hs. loo in value under an unregistered 
deed of-transfer. Propositions ( 2 ) and ( 3 ) of the 

firienso- Judgment may be re P r °duced in 

fb™»nS\ applicalio ? of the doctrine ( 0 f paji per . 

® f analogy to suite basfd on* an 
rp ‘ 1 ° 1 f . ,ransfcr contained in S. 53-A 

Wiah not * reproduction of the 
angush doctrine, though it may be taken as based on 

- „ that docttin e in [Mahomed Muaa v 

42 Cal * 801 - 2 Unless thiiTseo- 
canbc taken as embodying some general rule of case ^ 



at ft 00. P - °' 27 : 42 Cah 801: 42 1 -A. 


[ 10 ] The agreement in [Mahomed Musa’* 

ThS, a Cd ' 8 , 01 was mnde in the year 1870 
his agreement was given effect to by their 

l 2SStp ? c r cil and ifc «. ta 

Uve as not being registered, ^he^ 


79: 68 04 1285 ^ 

4- C01) 28 Cal. 693 : 28 ifftll , 8 Bar 39 (P.O.). 
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obtained only on one footing, namely that the parties 
to the suit had in fact arranged their rights in the pro¬ 
perty in terms of the compromise. And even though 
the compromise and the decree taken together were 
considered to be defective or inchoate as elements mak¬ 
ing up a final and validly concluded agreement for the 
extinction of the equity of redemption, the acts of the 
parties had been such as to supply all defects. When the 
actings and conduct of the parties are founded upon, as 
in the performance or part-performance of an agree¬ 
ment, the /ocms penitentia which exists in a situation 
where the parties stand upon nothing hut an engage¬ 
ment which is not final or complete, is excluded. For 
equity will support a transaction clothed imperfectly in 
those' legal forms to which finality attaches after the 

bargain has been acted upon.There was nothing 

in the laws of India inconsistent with these principles; 
on the contrary those laws followed the same rule.” 

[11] The learned Judge who delivered the 
leading judgment in the Full Bench case in 
I. L. R. (1042) Lah. 79 1 is of the opinion that the 
position has been completely altered by the 
decision of the Privy Council in fAriff’s case] 
59 Cal. 1235. 3 The learned Judge has observed 

“that in the judgment delivered by Lord Russell 
of Killowen, the remarks made by Lord Shaw in 
[Mahoined Musa's case] 42 Cal. 801 2 were held to be 
only in the nature of obiter dicta\ and it was further 
held to be impossible to apply an English equitable 
doctrine affecting the provisions of an English statute by 
way of analogy to such a statute as the Transfer of 
Property Act, with the result of creating without any 
document an interest which the statute says can only 
be created by means of a registered document. This 
view was subsequently affirmed by their Lordships in 
[Pir Bakhsh v. Mahomed Tahar] 58 Bom. 650. 5 ’’ 

[ 12 ] It is necessary, therefore, to examine 
these two cases to see whether the doctrine of 
part performance is no longer available to a 
defendant transferee in this Province. 

[13] In 1013, Arid appellant, having verbally 
agreed with Jadunath Majumdar, respondent, to 
grant him a permanent lease of a plot of laud 
at Rs. so per month, let him into possession. 
Shortly afterwards, the respondent, with the 
knowledge and approval of the appellant, erected 
structures on the land at a cost of over Rs. 10,000. 
In December 101S, the appellant definitely refused 
to grant the respondent the agreed lease, and, in 
1923, sued to eject him after a month’s notice to 
quit. Under the Limitation Act, 1008 , Sch. I, 
Art. 113, the respondent’s right to sue for specific 
l>erformance of the verbal agreement was barred 
in December 1021. In these circumstances it was 
held in [Ariff’s case] 58 Cal. 1235 3 

“that there being no lease made by a registered 
document, as required by S. 107, T. P. Act, 1882, the 
appellant wag entitled to eject the respondent, with 
liberty to him to apply to remove the structures; had 
the respondent's right to sue for specific performance 
not been barred, he could have claimed the execution 
of an instrument, which he could have registered, the 
appellant's suit being stayed in the meantime. 

Even if an English equitable doctrine should be 
applied in any case so as to modify the effect of an 

5. (’34) 21 A.I.R. 1934 P. C. 585 : 58 Bom. G50 : 29 
S. L. R. 74 ; 61 I. A. 388 : 151 I. C. 326 (P.C.). 


Indian Aet, which may well be doubted, the English 
equitable doctrine of part performance, referred to in 
[Maddison v. Alderson] (1883) 8 A.C. 467^ nlfecting the 
provisions of an English statute as to the right to sue 
upon a contract, cannot be applied, so a3 to create, 
without writing, an interest, which S. 107, T. P. Act, 
enacts can he created only by a registered instrument.’’ 

[14] It is fully recognised that when general 
observations occur in a judgment of their Lord- 
ships of the Privy Council, their scope and 
applicability must be limited to the facts and 
circumstances of the case then under considera¬ 
tion. Their Lordships in (Ariff’s case] 58 Cal. 
1235 3 were considering the effect of S. 107, T. P. 
Act. This section lays down that 

“a lease of immovable property from year to 
year, or for any term exceeding one year, or reserving 
a yearly rent, cau be made only by a registered instru¬ 
ment.’ ' 

[15] In the Punjab, however, this section is 
not in force and oral leases and transfers of 
immovable property are perfectly valid and 
create title in the lessee or transferee. While 
distinguishing the cases in [Mohammad Musa] 

42 Cal. SOI 2 and IVenkayamma Rao v. Venkata 
Narasinha Appa Rao] 7 from [Ariff’s case] 5s 
Cal. 1230* their Lordships made the following 
observations on p. 1240 of the report which 
clearly indicate that the scope of the observa¬ 
tions is to be confined to the transactions gov¬ 
erned by S. 107, T. P. Act: 

“In each case, however, the judgment contains 
statements to the effect that, even if the contract in 
question had been incomplete, the acts of the parties . 
had been such that equity would, in some way, have 
bound the parties. Their Lordships do not understand 
these dicta to mean more than that equity may hold 
people bound by a contract which, though deficient, in 
some requirement ns to form, is nevertheless an existing 
contract. Equity does this as before stated, in the case 
of a verbal contract, for the sale of land, which has 
been partly performed. Their Lordships do uot under¬ 
stand the dicta to mean that equity will hold people 
bound as if a contract existed where no contract was in 
fact made; nor do they understand them to mean that 
equity can override the provisions of a statute and 
(where no registered document exists and no register- 
able document can be procured) confer upon a person 
a right which the statute enacts shall be conferred only 
by a registered instrument.’’ 

[ 1 G] These observations clearly show that the 
dicta of their Lordships in [Ariff’s case] 58 Cal. 
1235 3 are applicable only to Provinces where the 
technical provisions of the Transfer of Property 
Act are in force and where oral leases and oral 
sales of immovable property cannot confer upon 
a person any right, and such right can only be . 
conferred by a registered instrument. Their 
Lordships have clearly pointed out that there is 
a distinction between a contract which has come 
into existence but which is deficient in some 

6. (1883) 8 A. C. 4G7 : 52 L. J. Q. B. 737 : 49 L. T. 

303 : 31 W R. 820. 

7. (’16) 3 A.I.R. 1916 F. C. 9 : 39 Mad 509 ; 34 I. C. 

921 : 43 I. A. 138 (P.C.). 
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requirement as to form and a contract which in 
law has no existence at all. 

[17] The case in IPir Bakhsh v. Mahomed 
Tahar] 58 Bom. G50 5 is, in my opinion, no autho¬ 
rity for the proposition that the doctrine of part 
performance is not available to a transferee of 
immovable property in the Province of the 
Punjab. It has been pointed out by my learned 
brother in tbe order of reference that [Tatar's 
case] 58 Bom. G50 5 dealt with merely an agree¬ 
ment to sell. Under the provisions of S. 54, T. P. 
Act, such an agreement does not by itself 
create any interest in or charge on immovable 
property. The only remedy of the transferee is 
to sue for specific performance and unless he 
institutes a suit for the purpose within the period 
of limitation he can never perfect his title. In 
the present case the contract of sale had been 
completed in every respect except that the docu- 
ment of transfer was not registered. In a case 
of this type no suit for specific performance is 
maintainable. It may also be pointed out that 
S. 64, T. P. Act, is not in force in this Province, 
and it has been held by this Court that equitable 
title passes to the transferee even on the foot of 
an agreement to sell in this Province in view 
of the provisions of the Specific Relief Act, 

■ where the transferee in pursuance of the imper. 
k fect instrument of transfer has taken possession 
of the property. He need not embark on any 
litigation. Wien a suit is brought to oust him, 
he can rely on S. 49, Registration Act, and urge 
that though tho instrument of transfer in his 
favour is unregistered, ho can use it as evidence 
of part performance of a contract. Tbe objection 
token in the Full Bench caso to this procedure 
is that an unregistered document can be used 
as evidence of part performance of a contract 
only for the purposes of s. 63A, T. P. Act, and 
as S. 53 a, T. P. Act, is not in force in the Punjab 
an unregistered document in the Punjab cannot 
bo used as evidence of part performance of the 
contract. With all respect, I am of opinion that 
m words for the purposes of s. 53A, T. P. Act, 
1882 do not preclude a transferee in the Punjab 
,jftoni taking advantage of tho proviso to s. 49 , 
Registration Act. It was laid down by tho Privy 
^Council in ITahar’s case] 5S Bom. G50 5 that 
|fl. 58a, T..P. Act, enables a defendant, in certain 
^circumstances, effectively to plead possession 
jjpder an unregistered contract of sale, and is 
i; ^8 a partial importation into India of the 
|Muitable doctrine of part performance. The 
poctnne of part performance in English law is 

.* ider , a WK»Mily. As it has been 
Ijgprtea into the law of India only partially, 
necessary, under the proviso to & 49 , 
J^gistration Act, to point out to what extent is 
'registered document to be treated as evi¬ 


dence of port performance of a contract. In 
order to limit the admissibility of unregistered 
documents as evidence of part performance, the 
words “for the purposes of S. 53A, T. P. Act” 
were inserted in the proviso to S. 49, Registra¬ 
tion Act. The words “for the purposes of S. 53A, 
T. P. Act, 18S2” merely mean that tbe unregis¬ 
tered document affecting immovable property 
shall be received as evidence of part perform¬ 
ance to the limited extent to which part per¬ 
formance is imported into the law of India by 
S. 53A, T. P. Act. The mention of S. 53A, T. P. 
Act, in the proviso to s. 49, Registration Act, 
cannot deprive the Province of the Punjab of 
the benefit of the proviso simply because the 
Transfer of Property Act is not in force in this 
Province. 

[ 18 ] Section 49, Registration Act, as amended 
in the year 1929, is the law in this Province. 
The effect of the Full Bench decision of this 
Court is that whereas the first and the third 
parts of the proviso to S. 49 can be availed of by 
a transferee in this Province, ho cannot avail 
himself of the advantage of the second part for 
the purposes of relying on the doctrine of part 
performance. If the proviso to s. 49 was to be 
only partially applicable to the Provinces where 
the Transfer of Property Act is not in force, 
this matter would have been specifically stated 
in the proviso to S. 49. The interpretation of the 
proviso to s. 49, Registration Act, given in tho 
Full Bench judgment in I. L. R. (1942) Lab. 79 l 
cannot be supported either on principle or on 
authority. In my view, the position in the Punjab 
in respect of the defence of part performance is 
exactly the same as in the Provinces where tho 
Transfer of Property Act is in force. 

[19] It was laid down by a Division Bench 
consisting of my Lord the Chief Justice and 
Abdur Rahman J. in [Firm Kirpa Ram Kanshi 
Rum v. Bishan Das] A. I. R. 1944 Loh. 170 8 : 

That S. 53A, T. P. Act, docs not in terms apply 
4 o tbe Punjab. The equitable rule of part performance 
as statedby the Privy Council in Ariff's case, was of a 
very limited application in India. Section 53A is in uo 
way an enactment of that rulo as stated by the Trivy 
Council, but is an extension of it. Section 53A creates 
rights which were not in existence before that enact¬ 
ment was passed. There was previous to that enactment 
no right to put up an unregistered agreement and part 
perforniance under it as a defence to a suit for ejectment. 
Thus S. 53A -is not hosed on equitable principles previ¬ 
ously applicable to the whole of Indio and therefore the 

fhe PuSb”^ 1 ^ m tLat SCCti ° D CanU0t 1)0 appliod 10 

[20] With all respect, I am of the opinion 
that this decision does not lay down sound law. 
I ha\ e already shown that the equitable doctrine 
of part performance was applied not only in the 
Punjab but also in other parts of India before 

8 31 A. I. R. 1944 Lab. 179 : 214 I. C. 291. 
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the enactment of the Transfer of Property Act, 
18S2. Section 53A i>, therefore, based on equit¬ 
able principles which were previously applicable 
to the whole of India, including the Punjab. 
The observations in 53 cal. 1285 s and in 5$ Born. 
650 6 have not in any way affected the applicabi¬ 
lity of this doctrine to the Punjab. The decision 
in A. I. R. 1944 Lah. 179 s was based on the Full 
Bench judgment reported in I. L. R. (1942) Lah. 
79. 1 As propositions (2) and (3) of that decision 
are not being approved of by this Bench, the 
decision reported in A. I. R. 1944 Lab. 179 s must 
be overruled. 

[ 21 ] It was contended by Mr. Harbans Singh 
Doabia, on behalf of the respondents, that the 
question whether part performance can be relied 
upon, as a defence bv Milkha Singh defendant 
in the present litigation was barred by the 
doctrine of res judicata. The learned counsel 
urged that in the previous litigation between the 
same parties Milkha Singh had relied on the 
doctrine of part performance in support of hi3 
title and that as he was not given a decree in 
the terms prayed for in the previous litigation, 
it was no longer open to him to rely on the 
doctrine of part performance. In my opinion, 
this contention cannot be given effect to. In the 
previous litigation Milkha Singh was a plaintiff, 
lie did not invoke the doctrine of part perform¬ 
ance as a defence. It is one thing to use the 
doctrine of part performance to create title and 
it is another thing to invoke the aid of this 
doctrine for repelling the attack of the opposite 
party. Moreover, in the present litigation the 
question of res judicata was not raised in the 
trial Court, in the lower appellate Court or 
before the learned Single Judge. This question 
cannot be allowed to be raised for the first time 
in the Letters Patent appeal. 

[ 22 ] For the reasons given above, I would 
accept this appeal, set aside the judgments and 
the decrees of the Courts below and dismiss the 
plaintiffs’ suit. Having regard to all the circum¬ 
stances, I would leave the parties to War their 
own costs throughout. 

[23] Din Mohammad J. (5-C-194C)—It cannot 
be disputed that prior to the enactment of 
S. 53A, T. P. Act, and that of the proviso to 
s. 49 in the Registration Act the English 
doctrine of part performance grounded inequity 
was acted upon in the Province of the Punjab 
to this extent that if a transferee had taken or 


continued in possession, he was protected in 
spite of the fact that the contract on the basis 
of which he had done so, though required to be 
registered, had not Wen registered. It should be 
our duty, therefore, so to interpret the newly 
enacted provisions of law as to avoid the un¬ 
desirable result of depriving this Province of~the 


benefit it already enjoyed. It is well established 
that this is one of the prime considerations in the 
interpretation of statutes. I would accordingly 
agree with the Hon’ble the Acting Chief Justice 
that full effect should be given to the proviso to 

S. 49. Registration Act, in this case, and that the 
plaintiffs’ suit should W dismissed, leaving the 
parties, however, to bear their own costs through¬ 
out. 

[24] Mahajan J. (21-6-1946)—I agree that the 
appeal W allowed, the decrees of the Courts 
Wlow be set aside and the plaintiff’s suit dis¬ 
missed, leaving the parties to War their own 
costs throughout. 

[25] I would like to add that I have had the 
advantage of perusing the judgments which lhy 
Lord the Chief Justice and my brothers Din 
Mohammad and Rahman propose to deliver 
and I also had the benefit of reading the dis¬ 
senting judgment which is proposed by my 
learned brother Cornelius in which he has ex¬ 
pressed his concurrence with propositions ( 2 ) and 
(3) contained in the Full Bench decision in 
I. L. R. (1942) Lah. 79. 1 

[ 26 ] In the Order of Reference I tentatively 
expressed an opinion that propositions (2) and (3) 
in I. L. R. (1942) Lah. 79 1 needed reconsideration 
as they seemed to me to have been expressed ib 
too wide terms. After a fuller consideration of 
the matter, however, and having had the full 
Wnefit of the learned and elaborate discussion 
of the question in the judgments proposed to W 
delivered by my learned brothers, and with 
great respect to the learned Judges who enun¬ 
ciated the two propositions above referred to I 
have reached the conclusion that they are not 
only unsound in law but would also unsettle a 
settled state of law in this province in matters 
of transfers of property and would thus lead to 
injustice. 

[27] Proposition (2) when it doubts the view 
whether S. 53(A), T. P. Act, embodies somo 
general rule of equity which prevailed in India 
apart from the provisions of the Act, cannot W 
sustained either on principle or on authority. 
Long Wfore 42 Cal. SOI 2 was decided, the doc¬ 
trine of part performance as curing defects in 
title based on invalid instruments of transfer 
was beiug applied in this country and since that 
decision it has been applied in India and in 
this province iu numerous cases. Section 53A, 

T. P. Act, only gave statutory recognition to 
this doctrine; it however limited its scope to a 
certain extent. Iu order to declare that the doc¬ 
trine of part performance in its limited scope 
furnished a valid defence to an alienee who had 
failed to clothe his instrument of transfer in a 
proper form S. 49, Registration Act, which abso¬ 
lutely prohibited the use of such a document in 
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proof of title was amended by the addition of a 
proviso which gave relief against the rigours of 
the section as it originally stood. 

[ 28 ] Both the Transfer of Property Act, and 
the Indian Registration Act are the statute law 
for the whole of India, except that in the case 
of the Transfer of Property Act it has no auto¬ 
matic application to this province but needs a 
notification of the Government to make it appli¬ 
cable. In this situation, in my view, the part of 
the proviso to s. 49, Registration Act, expressed 
iu the following language, “or as ovidence of 
part performance of a contract for the purposes 
of s. 53A, T. P. Act” cannot be construed in a 
manner as to have application only in provinces 
where the Transfer of Property Act automati¬ 
cally applies or where it has been made applica¬ 
ble by a notification for the time being. I 
consider that the language employed in hubs- 
-tance declares that 

.•'an unregistered instrument affecting immovable pro- 

r y and required by the Act to be registered may 
received in evidence of part performance of a 
contract to the extent that the doctrine has been given 
statutory recognition in India,** 

[29] irrespective of the fact whether at a par. 
ticular moment of time that Indian statute has 
or has not been by means of a notification 
applied in terms to a particular province. The 
tmention of s. 53 A, T. P. Act, in the proviso to 
8. 49 , Registration Act, seems to have been made 
because that was a convenient form to give 
'expression to the mind of the Legislature. 
•oection53A in a compendious and convenient 
way expresses the scope of the application of 
.the equitable doctrine of part performance in 
India and it was for this reason as a matter of 
convenience that in the proviso reference was 
made to 8. 63 A, T. P. Act. 

[30] The whole scheme of the proviso was to 
reduce the rigours of the section and to permit 
•use of an invalid instrument of title in a limited 
of cases, these cases being, suits of 
.specific performances, cases whore defence of 
part performance was available, and lastly cases 
•m which the document was sought to be used 
■tor a collateral purpose. There could possibly be 

r t0 “ Bk .® * P art of the proviso applicable 
to certain localities only and to limit or extend 

JW® ^th the Transfer of Pro- 
u If L hat were 80 ‘“tended I consider 
4 * ave ^ en differenU y expressed. 
juA H V 661 th f l P Iaein 8 tho interpretation 
; “ av « Placed on the proviso to s. 49 , 
iBeg.stratioa Act, I am not in any manner over- 

WS V of w f‘ dlDe P rinci P le3 ‘he con- 
tatUt f. aDd am cot transgressing 

S ° E eDUn ° iated in CAciff ' 3 
The proposition laid down in [Ariff’scase] 



53 Cal. 1235, 3 that no equitable doctrine can bo 
used to override the specific terms of a statute is 
unexceptional, but has no application when the 
general statute law of a country has given statu¬ 
tory recognition to a certain equitable doctrine. I 
have no hesitation in holding that by virtue of 
the incorporation of s. 53 A in an All India 
Statute dealing with the law of transfers gene¬ 
rally in the year 1929, irrespective of the appli¬ 
cation of that law at- a given moment to a 
particular locality, the doctrine of part perfor¬ 
mance inasmuch as it furnishes a valid defence 
in a suit for dispossession to an alienee who has 
entered in possession of the property conveyed 
by means of an invalid instrument of transfer, 
has been given such recognition. Moreover, I 
also consider that by adding a proviso to S. 49, 
Registration Act, which applies with full force to 
fhis province the Legislature has fully recognized 
that all the exceptions to the provisions of the 
section incorporated in the proviso apply here 
as well. In my opinion therefore the key to 
interpret the specific language employed in the 
section is furnished by the above suggestions 
and in this light the reference to s. 53 A, in the 
proviso becomes a matter of merely expressing 
in an abridged form the proposition that an 
unregistered document can be used in a case 
where the defence of part performance is avail¬ 
able to an alienee in India, and the province of 
Punjab is not excluded from its benefits. 

[33] Proposition no. (3) enunciated by the 
Full Bench in I. L. R. 1942 Lah. 79 l is in view of 
tho above discussion in my judgment unsound, 
inasmuch as it states that the defence of part 
performance in a suit of the nature we are deal¬ 
ing with is not available to a litigant in this 
province. In the year 1929 by incorporating 
S.53 A in the T. P. Act and by simultaneously 
adding a proviso to s. 49, Registration Act, the 
Indian Legislature gave to a certain extent 
recognition to tho equitable doctrine laid down 
m lAlohammad Musa’s case] 42 Cal. 801 . 3 Their 
Lo^ships of the Privy Council when deciding 
[Anft s case] 53 cal. 1235 3 in the year 1931 
were not concerned with theso new provi¬ 
sions in the statute law of India; that ease had 
to be decided according to the rule of law pre- 
va. mg when tho doertrine of part performance 

, rested on the doctrine of equity and had not 

^ C r 0 “ 6 wP nrt T °f th9 Statut0 lftw of T,ulift . 

[34] When I have said that I am not doin'- 

™ 6nCe to , any ru,e of the interpretation 
of statutes in placing the above interpretation 

«J rOV ‘ SO t0 S ' 49 ’ ^iatration Act, I feel 
justified in saying so on the fundamental rule of 

5 at ^ U rul09 0f interpretation are 
intended to guide Courts in arriving at an inter 
pretation which furthers tho ends of justice 
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rather than defeats them. If by a beneficial 
construction of the words or by placing a liberal 
[interpretation on them the decision reached is a 
ijust one 1 see no reason why any technical rule 
’of interpretation should interfere with that 
'decision. 

[35] As T envisage the situation it is this, 
that by placing a too technical construction on 
the proviso to S. 49, Registration Act, and by 
laying too much emphasis on the absence of 
notification extending S.53A to this Province, 
we will be turning this Province into an Ulster 
of India, inasmuch as the doctrine of part per¬ 
formance which is available as a good defence 
in practically all other parts of India will not 
furnish a defence here, though it has been treated 
as a good plea in the past before the Full Dench 
decision in I. L. R. 1942 Lah. 79. 1 This would be 
tantamount to holding that the proposition laid 
down in [Ariff's case] 59 Cal. 1235 3 still holds the 
field here though it is no longer the law in the Pro¬ 
vince which gave birth to that case and particular¬ 
ly when that case dealt with a certain section of 
the Transfer of Property Act before the incor¬ 
poration of S. 53A in the Act. This indeed 
would be a marvellous result in view of the fact 
that the law of transfer of immovable property 
in this province outside the municipal limits is 
less stringent and more liberal than in other 
provinces. Oral transfers of such properties are 
good and valid and it is not essential to make 
transfers of land by a written contract. More¬ 
over in view of the fact that the doctrine of part 
j)erformance had before the Full Bench decision 
in I. L. R. (1942) Lah. 79 1 become a part of the 
common law of this province, it would result in 
great injustice. 

[36] In my view by a process of technical and 
strict interpretation of the proviso to S. 49, Regis¬ 
tration Act, we should not unsettle a settled law- 
in this Province and this is what was done by 
the Full Bench in I.L.R. 1942 Lah. 79 1 and that 
view, in my opinion, should be overruled. 

[37] For the reasons given above I record 
my respectful agreement with the opinions 
expressed by my lord the Chief Justice and my 
brothers I)in Mohammad and Rahman and agree 
in allowing the appeal. 

f38) Abdur Rahman J. (27-C-194G)—Being a 
party to the decision in the case of [Firm Kirpa 
Ram Kanshi Ram v.Bishen Dasj A.I.R. 1944 Lah. 
179, 8 I should like to say a few words as after 
considering all the case3 cited at the Bar I find 
myself in agreement with the conclusions arrived 
at by the Hon'ble the Acting Chief Justice. The 
observations contained in the judgment referred 
to above that “S. 53A created rights which were 
not in existence before that enactment was 
passed*' and “there was previous to that enact¬ 


ment no right to put up an unregistered instru¬ 
ment and part performance under it as a defence 
to a suit for ejectment*’ fell from my Lord the 
Chief Justice in view of some of the Privy 
Council decisions to which reference has been 
made by the Hon’ble Acting Chief Justice in the 
judgment which he now proposes to deliver and 
of the propositions given by* a Full Bench at 
pp. 112-113 in [Mt. Shankari v. Milkha Singh] 

I. L. R. (1944) Lah. 79 1 by which we were bound 
when [Firm Kirpa Ram Kanshi Ram’s ease] 
A. I. R. 1944 Lah. 179 8 was being decided. Since 
the correctness of the propostions 2 and 3 enun¬ 
ciated in Mt. Shankari’s [I. L. R. (1944) Lob. 79 1 ] 
judgment have been questioned and this Full 
Bench has been constituted to examine their 
accuracy, we do not suffer now from the same 
disability which we were under at the time of 
deciding [Firm Kirpa Ram Kanshi Ram’s case] 
A I.R. 1944 Lah. 179. 8 The decisions of their Lord- 
ships \vould nevertheless be binding on tbi3 
Bench; but in view of what has been said by my 
Lord the Acting Chief Justice I feel that they 
are distinguishable and were not meant to lay 
down any general rule in regard to provinces to 
which the Transfer of Property Act had not been 
made applicable and where the English equit¬ 
able doctrine of part performance had been, as 
in [Ahmad Yar Khan's case] I.L.R. 28 cal. 693,* 
already held to apply. The authority of this 
decision has never been questioned so far a* 
I know and there are a number of cases in this 
province where the doctrine of part performance 
was applied on the ground of its having been in 
consonance with justice, equity and good consci¬ 
ence. 

[39] The expression “for the purposes of S. 53A, 
T. P. Act” used by the Legislature in the proviso 
to s. 49, Registration Act, is not perhaps as happy 
or unambiguous as it might have otherwise been. 
But having been used in an Act (Indian Regis¬ 
tration Act) which has application throughout 
British India, it could only be construed as hav¬ 
ing no application to places to which the Transfer 
of Property Act has not been extended, if the 
words were clear and confined its operation to 
the areas where it was actually in force. If the 
equity on which S. 53A, T. P. Act, is based was 
already in vogue in this province, there seems to 
be no valid reason to read the words “for the 
purposes of S. 53A, T. P. Act” so as to exclude 
its application from the territories where it is not 
in force. In my view these w-ordswere meant to 
convey and in any case there is nothing which 
precludes me from construing them so as to 
convey that an unregistered document affecting 
immovable property may be received a9evidence 
of part performance of contract for the same 
purpose for which S. 53A had been brought 011 
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the Statute Book of India. Even if I were stated 
to be placing a benevolent or a liberal construc¬ 
tion on these words, I would say that I would 
unhesitatingly do so as having regard to the 
history of this legislation and to the existence of 
this equitable doctrine in this part of the country, 
it does not only give effect to the intention of 
the Legislature but prevents injustice from being 
done to a party in a given set of circumstances. 
i There seems to be no ground to construe these 
words in such a manner as would make the lot 
of people residing in this province even harder 
than that of persons residing in places where the 
Transfer of Property Act is in force and would 
have the effect of taking away from the former 
the right of raising an equitable plea which they 
-had enjoyed before. The principles underlying 
most of the sections of the Transfer of Property 
Act have been held in a number of cases to apply 
\ to this province and if S. 58A was legislated to 
,/feive recognition to a well known principle of 
equity, there is no reason why that principle 
fihould not be applied here or should not be held 
• fo have been expressed by the Legislature by the 
words “for the purposes of s. 53A, T. P. Act, 
1882“ employed in the proviso to s. 49, Begis- 
V tration Act 

\ [40] In order to end this controversy, I would, 

^however, recommend to the Local Government 
ibat s. 63A, T. P. Act, may be extended to this 
province. I agree that the appeal be allowed and 
that the parties may be left to bear their own 
costs throughout. 

[41] Cornelius J. (27-6-1946)— I have had the 
I advantage of reading the judgment proposed to 
’be delivered by my Lord the Acting Chief 
Justice, but with the greatest respect, I find my¬ 
self unable to agree with the conclusion reached 

j£ ^im, and accordingly propose to set out the 
argument as it appears to me, and my conclusion 
therefrom, as briefly as possible. I do so with 
|-no little hesitation and with reluctance, as I am 
gully conscious of the great weight of learning 
J::ana experience by which the judgment of my 
! Lord is supported. 

[42] The facte are very simple. The defen¬ 
dant Milkha Singh is in possession of a piece of 
tend measuring 18 marlas situated in the village 
or Kulhan m the Hoshiarpur district, which he 
obtained from three ladies, Mt. Shankari, Mfc. 
jManaha Devi and Mt. Lilo, in June 1936, in 
consideration firstly of an equal area of land 

aongrag to Milkha Singh, ana secondly of 
Jlkha Singh agreeing to pay a debt of Ra. 200 
from one of the ladies to a third person, 
^parties to the exchange executed reciprocal 
TOumente transferring title, and as in each 
"pe land was valued at Rs. 99 these inatru- 
5B were not registered. For a reason which 


does not appear on the record, the Ladies wore 
not pleased with the result of the exchange, and 
they have been making efforts to have the pre¬ 
vious position restored almost from the date on 
which the deeds were executed. When the re¬ 
sultant mutation of names in the revenue re¬ 
cords came up for sanction, the ladies resisted 
it, and the mutation was refused. Eventually, 
Milkha Singh secured the mutation by means 
of an appeal. Before this happened, on 20-3-1937, 
Milkha Singh instituted a suit against the ladies 
for a declaration of his title in respect of the 
land. That suit was finally decided by a Full 
Bench of this Court on 10-7-1941, and Milklm 
Singh was granted a decree declaring that he 
was in lawful possession of the suit property, 
over which be held a lien for the value of the 
property he bad given in exchange, and for the 
money he had paid. It was found as a fact 
that the property received by Milkha Singh 
exceeded ns. loo in value and that, in consequ¬ 
ence, the deed executed in his favour by the 
ladies was compulsorily registrable under s 17, 
Begistration Act, 1908. By the combined opera¬ 
tion of s. 49, Begistration Act, and s. 91, Evi- 
dence Act, 1672, not only was the deed both 
ineffective to create title, and inadmissible in 
evidence, but its presence also excluded all 
other evidence on the point. The case for Milkha 
Singh was founded on the basis of part perfor¬ 
mance of the contract of exchange and in the 
leading judgment, Beckett J. examined the case 
law bearing on the application, in the Punjab, 
of this equitable doctrine, and came to certain 
conclusions, which were set out in the shape of 
formal propositions. The judgment has been 
published in [Mfc. Shankari v. Milkha Singh] 
I. L. R. (1942) Lab. 79, 1 and the above mentioned 
propositions appear at pp. 112 and 113 . 

[43] Taking advantage of the denial of 
Milkha Singh’s title in the High Court decision, 
the ladies brought a suit against him for posses- 
sion of the land, on 12-1-1942, and obtained a 
decree for possession, conditional upon their res¬ 
toring to Milkha Singh the land they had re- 
ceived in exchange from him, as well as the 
additional sum of Rs. 200, which has been upheld 
by the District Judge, Hoshiarpur, on appeal.,, 
and by Beckett J. on second appeal. Beckett J. 
however granted a certificate for an appeal to a 
Division Bench under the Letters Patent, and 
the case accordingly came up before a Bench 
composed of Abdul Koshid and Mahajan JJ. 
The learned Judges, after an exhaustive exa¬ 
mination of the legal question whether Milkha 
Singh could rest his defence on the doctrino of 
% part performance, felt that the second and third 
of the formal propositions contained in the Full 
Bench judgment of U041 wore open to some- 



A. I. R. 


10 Lahore Milkha Singh v. Mt. Shankari (FB) (Cornelius J.) 


doubt, and accordingly recommended to the 
Hon’ble the Chief Justice that the appeal be 
placed before a Full Bench, preferably of five 
Judges, so that the above mentioned propositions 
might be reconsidered. 

[44] It is necessary at this stage to set out 
the formal propositions in the Full Bench judg¬ 
ment of 19U which form the subject of the pre¬ 
sent examination. They are in the following 
terms: 

“(2) The* application ol the doctrine by way of 
analogy to suits based on an invalid instrument of 
transfer is contained in S. 53-A, T. P. Act. This section 
• is not a reproduction of tbe English doctrine, though it 
may be taken as based on the application of that 
doctrine in [Mahomed Mu?a’s cast*] 42 Cal SOI.- Un¬ 
less this section can be taken as embodying some 
general rule of equity which would prevail in India, 
apart from the provisions of the Act, it can have no 
force in the Punjab, to which it has not been applied. 
In any case, stress cannot be laid upon the wording of 
the section, hut rule would have to be applied on 
geueral grounds. _ . 

(3) As laid down in (Arifi’s case] 58 Cal. 123u,- 
no merely equitable doctrine can be used to override the 
specific terms of a statute. In the Punjab, these would 
be tbe provisions of S. 49, Registration Act; and no 
equitable doctrine could operate so as to make an un¬ 
registered document create title if it requires regis¬ 
tration." 

[ 45 ] It may be taken as res judicata that 
the document received by Milkha Singh is 
compulsorily registrable and, being unregistered, 
it falls within the terms of S. 49, Registration 
Act. In other words, this document docs not 
affect the property comprised therein und, con¬ 
sequently, Milkha Singh is not the legal title- 
,holder in respect of the property. It may not 
even be received as evidence of any transaction 
.affecting the proporty, but it may be received ns 
“evidence of part performance of a contract for 
the purposes of S. 53-A, T. P. Act, 1682,” under 
the terms of the proviso to s. 49. The proviso 
also enables the admission of tbe document as 
“evidence of any collateral transaction not re¬ 
quired to be effected by registered instrument,” 
but that is clearly of no assistance to Milkha 
Singh. Using the document to show that his pos- 
session is relatablo to title in order to defeat an 
action for possession by the legal title-holder 
can hardly be regarded as a “collateral” purpose. 
Under S. 91, Evidence Act, since the contract in 
respect of the land between Milkha Singh and 
the ladies 1ms been expressed in writing no evi¬ 
dence except such writing may l>o admitted in 
proof of such contract. Accordingly, Milkha 
Singh’s possession can only be protected against 
tho present attack if (a) his case can be shown 
to fall within the terms oi S. 53-A, T. P. Act, 
read with S. 49, Registration Act, or (b) the case 
is covered by judicial precedent, interpreting the 
existing statutes so as to safeguard his rights 
against a claim to possession by tbe legal title- 


holder, or (c) an equity can be deduced, in rela- 
tion to the existing Indian statutes, (analogous 
to the equity of part performance recognised by 
the English Courts as trenching upon the in¬ 
tegral application of S. 4 of the Statute of 
Frauds) which would render his possession de- 
fensible against the legal title-holder. After a 
careful examination oi each of these possible 
lines of defence, I am compelled to the conclu¬ 
sion that none of them is available to Milkha 
Singh. 

[4G] It is necessary first to draw attention to 
S. l, T. P. Act, which in defining the extent of 
the operation of the Act, expressly excludes the 
territories “ administered by the Governor of 
Bombay in Council, the Lieutenant Governor 
of tho Punjab and the Chief Commissioner of 
British Burma,” and at the same time, em¬ 
powers the Local Government of each of these 
territories to extend the Act or any part thereof 
to the whole or any specified part of its terri¬ 
tory, such extension to be notified in the official 
Gazette. The Government of the Punjab has 
not yet extended tho operation of S. 53-A, T. P. 
Act, to any part of the Punjab. 

[ 47 ] One argument which was pressed into . 
service to enable Milkha Singh to enjoy the/ 
benefit of S. 53-A, T. P. Act, was that by the: 
inclusion of the words “for the purposes of 
S. 53-A T. P. Act, 18S2,“ in the proviso to S.>9, 
Registration Act, the whole of which applied to 
the Punjab, the provisions of S. 53-A were, by 
implication, extended to this Province. The 
argument overlooks two matters of cardinal 
inqortance. Firstly, so long ns S. 53-A, T. P. 
Act, is not law in the Punjab, it is obvious that 
the expression “purposes of S. 53-A” can have 
no meaning in relation to the Punjab. There 
is no difference in kind, if regard bo had to the 
implications of territorial limitation, between 
such a citation, and a citation of, say, a section 
of the Bengal Tenancy Act or the U. P. En¬ 
cumbered Estates Act, in a Central Statute, 
which is in force also in the Punjab. Tho mere 
citation would not operate to import these Acts, 
being themselves strictly limited in respect of 
territorial extent, into the statute law of the Pun¬ 
jab. Secondly, the citation appears in a proviso, 
that is to say, a saving clause, and it is 
thoroughly well-settled, that tho function of a 
proviso or saving clause is to except some 
particular case from a general principle, embo¬ 
died in the enacting clause, where from the 
peculiar circumstances attending the case, there 
would be some hardship if it were not excepted; 
when an enacting clause which is general in its 
language and objects is followed by a proviso, 
the proviso must be construed strictly; it is not 
permissible to employ tho language of tho pro- 
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viso to enlarge the words of the enacting clause. 
The rule is applied with such strictness that it 
is not permitted even to draw any implication 
from the specification of a particular case in a 
proviso, by the application of the maxim 
expressio unius est exclusio alterius so as to 
affect the interpretation of the enacting clause. 
Thus, it was held in an early English case, cited 
by Wilberforce in'his book “ Statute Law” at 
p. 803 that a proviso to the effect that ships of 
war belonging to the Crown should not pay a 
toll granted in respect of light-houses, did not 
render other ships belonging to the Crown liable 
to pay that toll. In a very recent case, in deal¬ 
ing with a statute which in the main clause pre¬ 
scribed a mode of assessment of the annual 
value of properties, for the purpose of property 
tax, and included a proviso, laying down a dif¬ 
ferent mode for specified classes of properties, 


their Lordships of the Privy Council, while 
bolding that the assessment of a property not 
/falling in any of the classes specified in .the pro- 
f viso, by the method of the proviso was not in¬ 
valid, observed as under : 

l 11 The proper function of a proviso is to except 
g and deal with a case whioh would otherwise fall within 
a the*general language of the main enactment, and its 
v«flcct is confined to that case. When,, as in the present 
Vase, the language of the main enactment is clear and 
BBarabignoas, a proviso can have no repercussion on 
the interpretation of the main enactment, so as to 
•exclude from it by implication what clearly falls within 
Its express terms.'* [M. & S. M. Ry. Co. Ltd., v. Bez- 
wadft Municipality] I. L. R. (1945) Mad. l.° 


inoge 
\eflcct i 

to 

tST ir 


[48] Otherwise also, it seoms plain enough 
that new rights cannot derive from a saving 
clause, which must have the limited effect of 
protecting existing rights as against the provi¬ 
sion in the main enactment. As was observed 
by Wood V. C. in an early English case: 

"A Saving Olauso cannot be taken to givo any 
right which did not exist already. 'Saving' means that 
it saves all the rights tho party previously had, not 
that it gives him any new rights”. 

[Arnold v. Mayor of Gravesend] (1856) 2 K A j 
674. 10 


[49] It is sufficiently plain that any inferoucc 
from the presence of the words "for the purpose: 
of s. 63-A, T. P. Act 1882," in the proviso tc 
S. 49, Registration Act, that s. 63-A is thereby 
rendered law in the Punjab, in tho absence ol 
application by the Provincial Government by 
notification under s. 1 , T. P. Act, is entirely in. 
admissible. It is however argued that the Courl 
diould consider the possibility that by a "bene- 
jjficial ” constru ction of the words " for th< 

Kt. (, f 4) T 8 » A ;,o^ l 94 * P 0 71 : L L. R. (1945) Mad 

PtoM8fpO) 944 Kaf P ° 224 ! 71 L Al 113 : 2U 
Bfi.^U850) a K i J 674 : 25 L J CU 770 : 4 W R 478 


purposes of S. 53A, T. P. Act," the intentions of 
the Central Legislature might be better carried 
into effect. It is suggested that that Legislature 
could not have intended to place the Punjab in 
a position of disadvantage compared with the 
other Provinces where the Transfer of Property 
Act has effect of its own force, in respect of the 
benefits of, S. 53A, and the argument is sought 
to be implemented by the suggestion that in ap¬ 
plying the proviso to tho Punjab for “s. 53a” 
should be read "the principles underlying S. 53A.” 
A number of objections readily suggest them¬ 
selves. Firstly, if the Central Government meant 
to legislate for a Province, like the Punjab, 
where S. 53A did not apply of its own force, Heel 
no doubt that it would not have contented itself 
with merely mentioning S. 53A in the proviso, 
but would have set out, in a suitable form of 
words, the provisions of that section, to the 
extent necessary for defining the circumstances 
in which unregistered documents affecting im¬ 
movable property might be used as evidence of 
a partly performed contract in relation to such 
property. But to do so would bo to enact directly 
for the Punjab a law which, by s. 1, T. P. Act, 
that Legislature had itself directed should be 
subject to a condition, namely that tho Provin¬ 
cial Government should have applied it by noti¬ 
fication. A second objection is this. It is difficult 
to suppose that when it laid down a rule of law 
in tho exact terms of a 53A, T. P. Act, the Central 
Legislature could have intended that in any 
part of British India, this section should be ap¬ 
plicable, not in its precise terms, but merely as 
a rule of justice, equity and good conscience, at 
the discretion of the Courts. In the absence of 
expression to the contrary, a Legislature may 
bo presumed to intend that every statute which 
it enacts should have a uniform offcct over the 
entiro territory for which it purports to legislate. 
Moreover, having regard to the nature of statute 
law, it is not possible to conceive of a Legislature 
passing a law with the intention that it shall not 
have binding offect. But perhaps the strongest 
objection against accepting the suggested inter- 
pretation is that in 1929 when the proviso in 
question was added to S. 49, Registration Act, 
tho equitablo rule that is now being contended 
for was in full force and application in the 
Punjab, on the basis of a series of judicial pre¬ 
cedents, culminating in the decision of tho 
Judicial Committee in [Mohammad Musa v. 
Ganguli] 42 oal. SOI, 8 and thero was in conse- 
quenco no necessity for the Central Legislature 
to legislate in this respect for the Punjab, except 
03 a measure of abundant caution, and, for a 
reason already stated the Central Legislature 
would naturally leave such a step to be taken 
by the Provincial Government. 
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[50] In [Mohammad Musa’s case] 42 Cal. SOI 2 
their Lordships of the Privy Council had before 
them an oral compromise whereby the equity of 
redemption in resect of the suit land had alle¬ 
gedly been transferred by the mortgagor as a 
part of an arrangement under which the mort¬ 
gagor retained a portion of the erstwhile mort¬ 
gaged property free of encumbrance and the rest 
was transferred to the mortgagees. The parties 
were shown to have acted in approbation of the 
alleged compromise for a lengthy period-between 
30 and 40 years, and when the representatives 
of the quondam mortgagor sued for redemption, 
on the allegation that the equity of redemption 
still remained with them, it was contended on 
their behalf that the compromise had not been 
effectuated by a written conveyance. Their Lord- 
ships remarked that no such conveyance was 
necessary, as at the time, the Transfer of Pro. 
perty Act, 1SS2, had not been enacted, and they 
went on to observe that even if the case were 
that the documents relative to the compromise 
suffered from formal defects, "the actings of the 
parties have been such as to supply all such 
defects.” They referred to the case in [Maddisou 
v. Alderson ] (1683) 8 A. C. 467, 6 and approved 
the view of Lord Selborne, that in such a case, 
the strict terms of the Statute of Frauds, do not 
bar the action by reason of absence of a written 
instrument, since the land is not really charged 
upon such instrument, but upon the equities 
resulting from the acts done in execution of the 
oral contract. They found that the English and 
Scotch authorities gave no countenance 

“to the proposition that equity will fail to support a 
transaction clothed imperfectly in those legal forms to 
which finality attaches after the bargain is acted upon,” 

and concluded by saying that the law in 
India was not inconsistent with these principles 
but on the contrary followed them. 

[51] That judgment was delivered in 1915, and 
formed a judicial precedent which was followed 
consistently in a great number of cases by all 
the High Courts in India, including this Court, 
up to the year 1929. In fact, the insertion of 
S. 63 A, T. P. Act, and the addition of the proviso 
to s. 49, Registration Act, w hich were effected in 
that year, were made in order to incorporate the 
principle laid down in [Mohammad Musa’s case] 
42 cal. SOI 2 in these Central Acts. The Central 
Legislature cannot have been unaware that the 
new S. 53A, in the T. P. Act, did not apply of its 
own force in the Punjab, but at the same time, it 
must have known that the settled law' in that 
Province, based on [Mohammad Muse’s case] 42 
Cal. SOI , 2 was not essentially different. For 
these various reasons, I am quite unable to hold 
that the reference to S. 59A, T. P. Act, in the 
proviso to s. 49, Registration Act, should be read 


as a reference to the principles underlying that 
section. 

[52] It is true that the provisions of the Regis¬ 
tration Act and the Evidence Act which have 
l>een cited above were not brought to the notice 
of the Board which decided that case, and even 
prior to 1929, doubts had begun to be felt whe¬ 
ther the decision took sufficient account of S. 34, 
T. P. Act [see Kalipada Basu v. Fort, Closter 
Jute Manufacturing Co. Ltd.] 100 I. C. SCO . 11 
Eventually in 1931, the Judicial Committee in 
dealing with the case [Ariff v. Jadunath Majum- 
dar] 58 cal. 1285 3 reviewed the earlier decision 
in (Mohammad Musa’s case ] 42 Cal. SOI 2 and 
held that it was based exclusively on the consi¬ 
deration that "at the relevant date, no written 
conveyance was required, the Transfer of Pro¬ 
perty Act, 1882 , not having been passed.” As to 
the observations contained in the earlier decision 
relevant to the application of the equity of part 
performance, their Lordships characterised them 
as dicta , which meant no more than that equity 
may hold people bound by a contract, whose 
existence is established, even though it may be 
deficient in form, and proceeded to observe that 
these dicta could not mean 

“that equity can override the provisions of a 
statute and (where no registered document exists and 
no registrable document can be procured) confer upon a 
person a right which the statute enacts shall be confer¬ 
red only by a registered instrument.’* 

That view’ was approved in a subsequent deci¬ 
sion of the Privy Council, reported in [PirBaksh 
v. Mohammad Tahar] I. L. R. (1931) 58 Bom. 650.' 

[53] It is well-settled that the Privy Council 
is not governed by its own previous decisions, 
vide [Attorney General of Onterio v. Canada 
Temperance Federation] (1945) 62 T. L. R. 199 u 
although it is only with reluctance that it 
departs from its own precedents. No one can 
doubt that a pronouncement by the Privy 
Council, regarding the value of one of its own 
decisions, as a judicial precedent, is binding on 
all the Courts in India. It is plain that the ob¬ 
servations relating to the equity of part perform¬ 
ance in [Mohammad Musa’s case] 42 Cal. 601“ 
having been declared in [Ariff’s case] 68 cal. 
1235 3 to be mere dicta cease to possess authorita¬ 
tive influence as a precedent,and are left with, at 
the most, persuasive eflicacy, to the limited extent 
indicated in the latter judgment. It is clear that, 
when so limited, the equity in [Mohammad 
Musa's case] 42 cal. 801 2 will not avail as a 
defence to Milkha Singh. For, firstly, his deed 
of transfer purports to be a contract in respect 
of land, but since, for lack of registration, it 
cannot affect the land at all, it is obvious that 
the contract is void. Moreover, unless Milkha 

11. (’27) 14 A.I.R. 1927 Cal. 365 : 100 I. C. 8CG. 

12. (1945) 62 T. L. R. 199. 
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Singh can use this deed as evidence, he is pre¬ 
vented altogether from proving the existence of 
the contract by virtue of S. 91, Evidence Act. 
He cannot use the document as evidence, by 
virtue of S. 49, Registration Act, since it is com¬ 
pulsorily registrable, and has not been registered. 
A Court which looks at the deed in order to 
administer the equities arising out of the contract 
would at once involve itself in contravention of 
these two statutes. Nor is it possible to see any 
other basis on which equitable relief can be 
afforded to a person in the situation of Milkha 
Singh, in the face of the obstacles constituted by 
the above-mentioned provisions of the Registra¬ 
tion Act and the Evidence Act. For it is axiomatic 
that equity cannot relieve against express statu¬ 
tory provisions. “The will of the Legislature is 
the supreme law of the land and demands 
perfect obedience” (Maxwell, Interpretation of 
Statutes, Edn. 7, p. 224). As has been pointed 
out already, the equity in [Maddison v. Alder- 
son] (1SS3) 8 A. C. 467 6 did not contravene the 
strict terms of the Statute of Frauds, which 
declare that an action in respect inter alia of 
land shall not be founded on any contract which 
is not in writing, duly signed by or on behalf of 
the defendant. The English statutes did not 
render 6uch a contract void, or proof thereof in¬ 
admissible in evidence. Consequently, the theory 
which enabled the bar constituted by the Statute 
of Frauds to be slided, for the purpose of grant¬ 
ing equitable relief, can bo of no avail against 
the much more stringent provisions of the Indian 
Registration Act and the Indian Evidence Act. 

[54] For these reasons, I am fully persuaded 
ihat in the circumstances of the present case, 
Milkha Singh can take advantage of no statute 
or equity to overcome the obstacle constituted 
by the non-registration of his deed, and the pro. 
visions of s. 49, Registration Act, and s. 91 , 
Evidence Act. Nor can I see anything in tho 
oircumstances of the case which would render 
the compensation allowed to him an inadequate 
?elief When questioned on this point, Mr. Dev 
Baj Sawhney somewhat half-heartedly spoke of 
ins having constructed buildings on this land, 
fig .°* Jh 0 l aD( * having appreciated in value. 
Milkha Singh had been opposed from the very 
outeet in his effort to secure his title to this land, 
and if he has constructed buildings on it, he has 
lone so at his own risk. His failure to ask for 
ompensation in respect of any such buildings 

he 0008010113 e »toer that there are 
railpings, or that he has no case for compen- 

Bn As to ^ appreciation 

jin land values, Milkha Singh is not the loser, 

'The.w to receive back an equal area of land 

MC * he gave in exchange,.and which has pre- 
*»bly gamed i n Ya i UQ in the intmaI to m 


equal extent. Nor is this a case in which fraud 
by the opposite party, such as might induce the 
Court to apply the existing statutes so as to 
avoid such fraud, can be clearly seen. Almost 
from the time when the exchange was allegedly 
effected, the opposite party has consistently 
opposed Milkha Singhs efforts to secure proof 
of his title, and has even denied that lie was in 
possession. Mere resiling from a contract, even 
a completed contract does not necessarily involve 
fraud for the party resiling is bound in law to 
compensate the other party for any loss suffered 
in consequence. 

[55] In the result, I can see no ground for 
disagreeing with formal propositions Nos. 2 and 3 
in the Full Bench decision of 1942, and I consi¬ 
der that the decision of the learned Single Judge 
in regard to^the availability of the equity of part 
l)erformances is correct. I would accordingly 
dismiss this appeal, and in the circumstances of 
the case, I would leave the parties to bear their 
own costs. I would also add a recommendation 
that a copy of this judgment should be forwarded 
to the Punjab Government, who may consider 
the advisability of extending s. 53A, T. P. Act, 
to the whole of the Punjab. The section em¬ 
bodies a salutary legal principle, and there 
seems no reason why its benefits, which are 
enjoyed in most other provinces of British 
India, should be denied to the Punjab. 

K S. Order accordingly. 
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FULL BENCH 


Din Mohammad, Ram Lall and 
Cornelius, JJ. 

Ajudhia Pershad Ram Pershad — 

Judgment-debtors — Appellants 
v. 


bham Sunder and others — Decree holders. 

0 a , — Respondents 

Second Appeal No. 426 of 1940, Decided on 4th 
June 1946, from judgment of Din Mohammad and 
Mohd. Sharif JJ., D/- 23rd January 1946. 

? 1*908), S. 03 — Charging order 

under O. 21, R. 49 is attachment within S. 63_ 

Attachment — Nature and elfect of — Civil P, C, 
(1908) O. 21 R. 49 and S. 64. 

A charging order under 0. 21, R. 49 is attachment 
for purposes of S. 63,F31) 18 A.I.R. 1931 Cal 167: ExpL 
1 he word 'attachment 1 as used in Civil P. C., is not 
a term of art in relation either to procedure or the legal 
consequences of such procedure except perhaps to tho 
limited extent laid down in S. 64, Civil P. O. It is a 
compendious term which may mean any of a variety of 
steps which may be taken in respeot of different kinds 
oi property belonging to a judgment-debtor, in order to 
keep suoh property intact and to enable the decree- 
holder to satisfy his -decree therefrom: P28) 15 A. I, R. 

7 J* 6 Approved. [P 17 Q 2] 

c 0 hilale y* °- m b. 49 n. i, s. 63, 

4; 3 . 64 N. 5. 
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(b) Civil P. C. (1903), S. 63—Sub-Judge, 1st class 
can himseli call up execution from Court of Sub- 
Judge, 2nd class—Even if such action is in excess of 
powers party submitting to jurisdiction cannot 
question it subsequently. 

A Sub-Judge of the fir=t cla?? can himself call up 
execution proceedings from the Court of a Sub-Judge of 
the second class : (’39) 26 A. I R. 1939 Mad. 1G9 and 
( 25) 12 A.I.R. 1925 Bom. 420. Bel on ; (T9) 6 A.I.R. 
1919 Cal. 545 and IS Bom. 438. Distinj. [P IS C 1, 2] 

Even if the order of the first class Sub-Judge calling 
up execution proceedings from the Court of the second 
class Sub-Judge be regarded as being in excess of his 
powers a party who had submitted to his jurisdiction by 
filing petition under S. 47 and 0. 21 R. 90 cannot 
challenge the jurisdiction subsequently : ('22) 9 A. I. R. 
1922 Mad. 447 and (’37) 24 A. I. R. 1937 Lah. 174. 
Ed. on . [P 18 C 2] 

Civil P. C. — C44) Chitalev, S. 63 N. 10 Pts. 2, 3, 4; 

S. 21. N. 3, i ts. 13, 16. 

(c) Partnership Act (1932), S. 15—Eiiect of. 

Section 13 precludes the possibility of any of the 

partnership property being, or being deemed to be, 
separate property of any partner, so long as tbe partner¬ 
ship subsists. In other words, while the partnership is 
in existence, no partner can point to any part of the 
assets of the partnership as belonging to him alone. 

[P 20 C 2] 

(d) Partnership Act (1932), S. 32-Retiring partner 
_Separation of share of. 

The Act makes no provision for the separation of the 
share of a retiring partner, and tbe intention may be 
that this shall be determined by agreement between the 
partners. A partner who is not a minor, aud has not 
obtained the agreement of the other partners to 
severance of his share, can only secure separate posses¬ 
sion of his share by seeking dissolution, and in such a 
case the rules laid down in Ss. 46, 48, and 49 become 
applicable. [P 20 C 2] 

•(e) Partnership Act (1932), S. 29 — Transfer of 
partner’s share under O. 21 R. 49, Civil P. C.— 
Principle of S. 29 applies. 

* No doubt S. 29 only deals with voluntary transfer of 
his share by a partner and does not in terms apply to 
an involuntary transfer of tbe share of a partner under 
O. 21 R. 49, Civil P. C., but the omission may reason¬ 
ably be supplied by the application thereto of the prin¬ 
ciples contained in S. 29 : (1895) 2 Q. B. 126, Eel. on. 

CP 21 C 1J 

••(f) Civil P. C. (1908), O. 21, R. 49—Partnership- 
Share of partner in, is movable property for pur¬ 
poses oi O. 21, R. 49 even if partnership assets 
include immovable property. 

When the interest in a partnership of a person who 
is a partner is dealt with under O. 21, R. 49 that 
interest is to be regarded as movable property, notwith¬ 
standing that at the time when it is charged or sold, the 
partnership assets include immovable property : (’38) 
25 A.I.R. 1938 Lah. 65, Approved-, Case law discussed. 

[P 22 C 1] 

The Partnership Act contemplates complete liquida¬ 
tion of the assets of the partnership as a preliminary to 
the settlement of accounts between partners upon 
dissolution of the firm and it will, therefore, be correct 
to say that, for the purposes of the Partnership Act, and 
irrespective of any mutual agreement between the 
partners, the share of each partner is "his proportion of 
the partnership assets after they have been all realised 
and converted into money, and all the partnership 
debts and liabilities have been paid and discharged.” 


It may, of course, happen that by agreement with tho 
other partners, the separating partner may be given 
separate possession of his share, and that this may 
include immovable property, but the legal conception 
of a share is not determined by reference to such a 
possibility, but solely in relation to the rights of the 
separating partner as enforceable at law. [P 21 C 1] 

Civil P. C. — (’44) Cbitaley, O. 21 R. 49 N\ 1 Pt. 6. 

•(g) Civil P. C. (1908), O. 22 R. 12-Order in exe¬ 
cution proceedings — Appeal from is not execution 
proceeding within O. 22 R. 12. (’23) 10 A. I. R. 
1923 Lab. 560 : 74 I. C. 577, OVEERULED. 

Appeals from orders in execution proceedings are not 
proceedings in execution within the meaning of O* 22, 

R. 12 and are, therefore, not excluded from the rules 
relating to abatement contained in that Order : (’23) 10 
A. I. R. 1923 Lah 560 : 74 I. C. 577, OVERRULED-, 
(’36) 23 A. I. R. 1936 Lah. 1022, Approved: (’29) 16 
A. I. R. 1929 Pat. 565 (F.B.), Dissent. [P 23 C 1] 

Civil P. C. — (’44) Chitalcy, O. 22 R. 12 N. 1 Pts. 19 
to 23. 

(h) Civil P. C. (1908), O. 22 R. 4 — D's interest in 
partnership sold in execution of C's decree—Proceeds 
distributed rateably among C and other decree- 
holders A and B — D's application to set aside sale 
rejected — Pending appeal A dying — Appeal held 
abated in toto — Civil P. C. (1908) O. 21 R. 90 and 

S. 73. 

A, B and C held decrees against the same judgment- 
debtor D. The interest of D in a partnership was sold 
in execution of C’s decree and the sale proceeds were 
distributed rateably among A , B and C. D's application 
under S. 47 to set aside the sale was rejected and his 
objection under O. 21 R. 90 to tbe sale was repelled oi> 
the ground that the interest of D in partnership being 
movable and not immovable property O. 21 R. 90 did 
not apply. The remedy lay under O. 21, R. 78. During 
the pendency of the second appeal by D against tho 
dismissal of his application under S. 47, respondent A 
died but his legal representatives were not brought on 
record within time. The respondents B and C urged 
that the appeal abated in toto while the appellant D 
argued that as the question as to maintainability of tho 
objection under O. 21 R. 90 related exclusively to C’s 
decree no other decree-holder was entitled to resist tho 
objection and accordingly the death of any of tbe other 
decree-holders respondents was without any effect on 
his appeal : 

Held that (1) the right conferred by O. 21, R. 90 on 
decree-holders entitled to rateable distribution of assets 
under S. 73 to have a sale set aside carried with it tho 
corresponding right to support the sale against an 
objector. The decree-holders A and B were therefore 
necessary parties to the second appeal in which tho 
question of the maintainability of the objection under 
O. 21, R. 90 was raised and the death of A therefore 
must have effect on the appeal. [P 23 C 2] 

( 2 ) the above conclusion could also be reached on tho 

ground that as the sale proceeds had been distributed 
pro rata no order could be made for refund against any 
of tbe decree-holders unless notice was issued to him 
and he was given opportunity of being heard. But in 
the case of tho deceased decree-holder A whose legal 
representatives had not been brought on the record 
no notice could be issued nor such opportunity bo 
allowed. [ p 23 C 2] 

(3) the appeal must abate in toto. The interest of all 
tbe decree-holders in the sale proceeds was joint and a 
decision, in the event of tbe appeal being allowed, which 
would not be binding on one of them would result in 
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contradictory orders with respect to the same subject- 
matter. £P 23 C 2] 

Civil P. C. — (’44) Chitaley, 0. 22 R. 4 N. 23 
Pts. 3, 2, 3, 5, 

0) Civil P. C. (1908), S. 115-Revision petition — 
Death of one of respondents whose interests are 
•likely to be affected if petition allowed—Failure to 
bring representative on record constitutes failure to 
prosecute petition—Petition should be dismissed. 

The High Court may dismiss a revision petition by 
reason of the petitioner’s failure to prosecute it: 97 P. R. 
. 1907, Bel. on. [P 24 C 1] 

The expression” failure to prosecute” must necessarily 
include default in the taking of all such steps as aro 
necessary for the further continuance of the proceedings, 
and failure to bring before the Court the representatives 
of a deceased respondent, whose interests are likely to be 
affected, should the petition succeed, is such a default 
and sufficient for dismissing the revision petition. 

[P 24 C 1] 

Civil P. C. — (’44) Chitaley, S. 115 N. 16. 

(j) Practice-Precedent—Division Bench cannot 
overrule another Division Bench decision* (Per 
Division Bench in Order of Reference.) 

No Division Bench of a High Court, even if it dis¬ 
agreed with the decision of another Division Bench of 
that High Court, would be competent to overrule it. 

[P 15 C 1] 

C. P. C. — (’44) Chitaley, Preamble N. 15 pt. 21. 

J. L. Kapur , Harbans Singh and K. C. T ha per 

— for Appellants. 

Badri Das t Indtr Dev Dua and D. K. Mahajan 
\ — for Respondents. 

Order op Reference : Din Mohammad 
and Mohammad Sharif JJ. 

. D i n Mohammad J.— The principal question 
involved in this appeal as well as in the con- 
nected petition is whether the interest of a 
partner in partnership assets comprising immov¬ 
able property should be treated as movable or 
immovable property in respect of proceedings 

J*, 8 !!? r X , e ?u Ut r a i ud 8 ment of a Divi- 
non Bench of this Court, of which I was a mem- 

SmZ* T L XP f e3SC( ? whether <™h interest 
could properly bo described as immovable pro- 

perty and it was accordingly treated as movable. 
In [Samuvier v. Ramasubbier] 55 Mad. 72 , 1 how¬ 
ever, such partnership assets were treated as 
immovable property for the purposes of s. « 
Registration Act. Abdul Rashid J. who first heard 
WB3 inclined to this view, but con- 
Menng that a Division Bench of this Court had 
|S"L a contrary view referred them to a Divi- 
figBewh for diapow 1 . It was, however, over- 
gred at the time that no Division Bench even 
|»t disagreed with the decision of this Court 
IKs?, competent to overrule it. We accord¬ 
ing Sr ft* 08863 the Honourable 

8 re commendation that they 
■j sfc placed before a Full Bench for disposal 

jii|) l 0 A. I. R. 1981 Mad. 580 ; 55 Mad. 72 : 182 


[ 2 ] The question of abatement also arises in 
these cases, but unfortunately even on that matter 
there is a clear divergence of authority between 
the different Courts in this country and we ac¬ 
cordingly consider it but proper that that matter 
be also dealt with by the same Full Bench. 

JUDGMENT 

[3] Cornelius J. —This judgment deals with 
two matters, namely, Execution Second Appeal 
No. 426 of 1940 [Firm Ajudhia Prasad Lachhman 
Dass v. Sham Sunder, etc.] and civil Revision 
No. 252 of 1940 [Firm Ajudhia Prasad Lachhman 
Dass v. Sham Sunder, etc.] These arise out of 
proceedings in the Court of the Commercial Sub¬ 
ordinate Judge, First Class, Delhi, in execution 
of soveral decrees passed by Courts at Agra 
(United Provinces) against one Ram Pershad, a 
partner in the firm Ajudhia Prasad Lachhman 
Dass. For the purposes of these cases the most 
important decree-holder is Sham Sunder who 
was the first to have his decree transferred for 
execution to Delhi, where it was entrusted to the 
Court of S. Kartar Singh, Subordinate Judge, 
Second Class. Proceedings were taken under 
O. 21. R. 49, Civil P. C., and finally on 11 . 6 - 1 S 3 Q 
a sale took place which fetched rs. 17 , 200 . Before 
that date, however, the execution proceedings 
had been called away from this Court by tho 
Court of the Commercial Subordinate Judge, 
first Class, where a number of other executions 
against Ram Pershad, which had also been trans- 
ferred from Courts in Agra were then pending. 
The Commercial Subordinate Judge purported 
to act under ss. 63 and 73, Civil P. C. Sham 
Sunder objected to the removal of his decree to 
the Commercial Subordinate Judge’s Court but 

plSf ? WttS . ° V u n ' uIed ’ Thereafter, Ram 
Pershad judgment-debtor applied to the Court 

under S.151 and o. 21. R. so, Civil P.C.. to have 

W 8 ? Ie8et “ lde on the ground of material 

anoff nty , and .. substantia l loss. Later, he filed 
anothei application under ss. 47 and 151 , Civil 

P. C., for the same relief. The Commercial Sub 
ordinate Judge dismissed both these petitions by 
separate orders dated 8-3-1939. He held with 

w2Tb ^ ? e fi f 3t . ft £ plication what was sold 
was the interest of Ram Pershad in the partner 

DaLand°XMk fir,U / iudhia Prasad SfitaS 

grounds on which the second application « M 
2 ’ l’ 88 ) 25 A ■ I- »■ 1938 Lab. 65 : 177 1.0. UQ - 
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dismissed are that as the property in question 
had been sold, there was no pending question 
relating to the execution, discharge or satisfaction 
of Sham Sender's decree. In each case, the at- 
tempt to rely on s. 151, Civil P. C., was repelled 
on the ground of the existence of a specific pro. 
vision in the Code relating to the matter arising. 

U1 Appeals were preferred in the Court of the 
District Judge, Delhi, from each decision, and 
these were dismissed by means of a single order 
dated 27 0-1910. The main ground taken in each 
appeal was that the finding that Ram Pershad's 
interest in the partnership was movable property 
was erroneous, and O. 21, R. 79, Civil P. C., had 
been wrongly applied. The price fetched at the 
auction was stated to be inadequate, and it was 
said that the true market value of Ram Pershad’s 
interest was Its. 50,000. Reference was also made 
to an irregularity in the conduct of the sale, 
namely, that it was not held on the date origin¬ 
ally fixed but on an adjourned date which was 
incorrectly described as Friday, 11th May, the 
correct day of the week being Thursday. 

[ 5 ] The jurisdiction of the Commercial Sub¬ 
ordinate Judge in respect of Sham Sunders exc. 
cution was also challenged. His action in calling 
for this execution from the Court of Sardar 
Kartar Singh was stated to be an excess of power, 
on the grounds, firstly that only the District 
Judge could transfer the execution from one Sub¬ 
ordinate Judge's Court to another, and secondly, 
that the provisions of S. G3, Civil P. C., had no 
application in the case for the reasons that a 
charging outer under O. 21, K. 40, Civil 1. v., 
did not”constitute an attachment. The learned 
District Judge upheld the finding that the sale 
was of movable property. As regards the error 
in publishing the date of the sale, he held that 
although this was an irregularity no objection 
could be taken on this basis to a sale of movable 
property. As regards the jurisdiction, he held 
that while it could be said that the Commercial 
Subordinate Judge had assumed jurisdiction 
irregularly, it was clear that the Commercial 
Subordinate Judge was competent to deal with 
the execution and since the appellant had sub- 
mitted to his jurisdiction, he could not be per¬ 
mitted later to deny such jurisdiction in order 
to contest a finding which had gone against him. 
It had also been contended before the District 
Judge that the property had been misdescribed 
in the proclamation of sale under o. 21, it. CG, 
Civil P. C. The learned District Judge held on 
this point that misdescription did exist in the 
proclamation, but since the property had been 
correctly described in the notice of sale issued 
by the Court to the auctioneer and in the hand¬ 
bills and newspaper notices issuer! by the 
auctioneer, the error was not material. 


[6] The unsuccessful party has filed a second 
apical from the order of the learned District 
Judge relating to the application under ss. 47 
and 151, Civil P. C, and a revision against the 
order relating to the application under S. 151 and 
O. 21 . R. 00 , Civil P. C. These cases have been 
referred to a Full Bench in the following cir- 
cumstances. They were placed in the first instance 
before a learned single Judge who by an order j 
dated 2Sth November 1941, referred them to a J 
Division Bench on the ground that there was a ~ 
conflict between a decision of a Division Bench 
of this Court published as [Barkat Ram v. Bhag- 
wan Singh] A. I. R. 1938 Lab. 65 s and that of a 
Division Bench of the Madras High Court pub¬ 
lished as iR. N. Samuvier v. R. N. Ramasubbier] 
55Mad. 72, 1 on the principal point arising, namely, 
whether or not the interest of a partner in a 
partnership is immovable property for purposes 
of 0.4 21, Civil P. C. Along with this question, 
the learned single Judge also referred to a Divi- 
«ion Bench two preliminary objections which had 
been raised, viz., firstly, that the appeal had 
abated on account of failure to implead the legal 
representatives of a respondent Bangali Mai who 
had died since the institution of the appeal, within 
the time limited by law and secondly that as the 
judgment-debtor's applications fell within the 
purview of 0. 21, R. 90, Civil P. C., S. 47 of the Code 
could not he availed of in respect of the applies- 
tions and, therefore, no second appeal was compe¬ 
tent. Accordingly, the cases came up before a 
Division Bench composed of Din Mohammad and , 
Mohammad Sharif JJ.. on 23rd January 194G. The. 
Division Bench felt that even if they disagreed 
with the earlier decision of this Court, they were 
not competent to overrule it, and they accord¬ 
ingly recommended to the Hon hie the Chief 
Justice that the cases be placed before ft hull 
Bench for disposal. They further recommended 
that the question of abatement should also be 
dealt with by the Full Bench. We have been 
assisted at the hearing by the able arguments of 
Mr Jiwan Lai Kapur for the appellant-peti- 
tioner and R. B. Lala Badri Dass for the res- 

^ftTwr. Jiwan Lai Kapur in the course of his 
arguments raised the question of the jurisdiction 
of the Commercial Subordinate Judge in respect 
of Sham Singh's execution which he had called 
up from the Court of Sardar Kartar Singh. The 
.■rounds on which the jurisdiction of the Com- * 
niercial Subordinate Judge was challenged were 
the same as were presented before the learned 
District Judge. The judgment of the learned 
District Judge shows that it was conceded before 
him on behalf of the contesting decree-holders 
that a charging order under 0. 21, R. 49, Civil 
P. C-, was not an attachment for purposes oi 
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S.63, Civil P. C. This was accepted by the learned 
District Judge who has cited in support of the 
conclusion, the decision of the Calcutta High 
Court in [Ghulam Mustafa v. Madan Lai] a. I. it. 
1931 Cal. 167. 5 That was a case of a very special 
kind. The point for determination was whether 
for the purposes of s. 9, Cl. (e), Presidency Towns 
Insolvency Act, 1909, a charging order under o. 21 , 
B. 49, Civil P. C., amounted to an attachment. It 
s had been contended before the learned Judges of 
the Calcutta High Court, that the words ‘'save 
as otherwise provided by this rule” which appear 
at the commencement of sub-r. (1) of R. 49 of 
O. 21, should be held to indicate the intention of 
the Legislature that a charging order under 
sub-r. ( 2 ) of that rule was a form of attachment. 
It was held that the inference was precarious, 
and even assuming that it were clear that for 
certain purposes of 0.21 a charging order was in 
the same position as an attachment, or was 
deemed to be an attachment, it would not be right 
to hold that it was an attachment within the 
meaning of s. 9, Presidency Towns Insolvency 
Act. Rankin C. J. stated his reasons for the deci¬ 
sion as follows: [a. i. r. i93i Cal. 1G7] 

Tf there is oue thing more than another upon 
which the Court is obliged and entitled to treat the words 
ox tho statute with greAt strictness, it is the definition of 
the acts of insolvency in an Insolvency Act. It is noto¬ 
rious that there have been in England many cases of 
great technicality upon this very point, and there can 
be no doubt that the right point of view from which to 

is tbal « even though the Court 
should think that there is no great reason or no reason 
at all why a charging order of this kind should not for 
purjwses of insolvency be treated upon the same foot- 

oAtV l ^ h J Sherif! on goods ftnd olber 

hrin^h« inCn1, t hl«° 0 S l i t Wi,, i ,0t on tbat alone 

-ofiMol venoy°' » Wllbin the words ol tbo deb °»hon of acts 

* ? clear thftt the learned Cbie f 

felt that in view of the highly technical nature 
of the law relating to acts of insolvency, the re- 
levant statute should be construed with great 
strictness, so that even though for various pur- 

of & fhV R C * a char ^ 0rd <» 

off f ? at ? rder was in the 891110 P^ion as 
*n attachment, or was deemed to be an attach¬ 
ment, nevertheless; since the Code describes it 

I! £ t £ Ch, f. nfc but 83 a char 8'ng order, it 
fihouldheheld n°tt° satisfy the requirements of 

• ’ Pre3l<l6noy Town3 Insolvency Act. 
Ihe decision in no way militates against the ac- 

SET rV Charg ' ng ordei ‘ as on 

1 rnSv! l J°n S purp0se of other lft ws, e. g„ 
°' The word ‘attachment’ appears 
a the heading of a sub-division of part u, Civil 

ISSH f ? 10 04 which lay 

"ent imda P^rty liable to attach- 

Ti o \u the worfs Attachment of property” 
crosa head abovg_Rr . 41 to 67 of 

1 Cal ' 10?! 68 Ca1,624:18010 - 877 - 


0 . 21 of the Code, which make specific provisions, 
varying according to the nature of the pro¬ 
perty for attachment, in relation' to agricultural 
produce, moveable property other than agricul¬ 
tural produce, debts other than negotiable in¬ 
struments, shares in a corporation, shares in 
moveables, salaries and allowances, partnership 
property, negotiable instruments decrees, and 
immovable property. It is evident that the 
word ‘attachment’ as used in the Civil Proce¬ 
dure Code is not a term of art in relation either 
to procedure or the legal consequences of such 
procedure except perhaps to the limited extent 
laid down in S. Cl, Civil P. C. It is a compeudi- 
ous term which may mean any of a variety of 
steps which may be taken in respect of differ¬ 
ent kinds of property belonging to a judgment- 
debtor, in order to keep such property intact and 
to enable the decree-holder to satisfy his decree 
therefrom. As was observed by Ramesam J. 
tin re Baluswami Ayyar] 51 Mad. 417 1 [a. I. R. 
1028 Mad. 735 (713).] 

“the essence of the attachment is to ear-mark the 
property as the property of the judgment-debtor for the 
purposes of elocution." 


[9] It cannot be denied that a chargin'' 
order under o. 21, n. 49, Civil P. C.. produces 
this effect, even although it may confer further 
rights upon the decree-holder than those belong¬ 
ing to a creditor who attaches a different kind 
of property, say a negotiable instrument, or a 
share in a corporation. The reason for this dif¬ 
ference in favour of a person proceeding against 
an interest in partnership property held_by his 
debtor appears to me to lie in the fact that the 
existing partners have under the law a lieu on 
the interest which is sought to bo ear-marked 
and as a mere attachment will be without effect 
upon such lien, and may leave the attaching 
creditor entirely at the mercy of the partners 
his position has been strengthened by providing 
him with a status approximating to tbat of the 
partners viz., that of a charge-holder. It is 
noticeable that the marginal note to o. 21 , r. 49 , 
Civil P. 0., is Attachment of partnership pro- 
perty . I am clearly of the opinion that for the 
purposes of s. 63. Civil P. C., a charging order 
under this rule should be deemed to be an 
attachment. 




. ^ ^ uvuub iimo ou tue 

date on which the Commercial Subordinate 
Judge called up Sham Sunders execution from 

f° ? ardai ; , Kartar Siugh < there was 
pending before him at least one execution viz., 

that of Bangah Mai under which attachment 
had been efiected This appears clearly from 
the order of the Commercial Subordinate Judge 

\ Tin (f b). K 735 : 61 Mad - 417: 112 


18 Lahore Ajudhia Pershad Ram Pershadv. Sham Sunder (FB) (Cornelius J.) A. I. R. 


dated 4th July 1939, dismissing certain applications 
in which his order calling up Sham Sunder’s 
execution from Sardar Kartar Singh’s Court 
was challenged. On this part oi the case, it re¬ 
mains to consider whether the Commercial Sub¬ 
ordinate Judge had power to make this order. 
In my opinion, he certainly had such power. 
The point is covered by decisions of Division 
Benches oi the Madras and Bombay High 
Courts. In [Venkata Reddi v. Doredha A Sons] 
ISO I. c. 44 5 a Division Bench of the Madras 
High Court was dealing with a case in which a 
Subordinate Judge called up execution proceed¬ 
ings from an inferior Court, namely, that of the 
District Munsiff, and proceeded to sell attached 
property. It was contended inter alia that the 
Subordinate Judge had no jurisdiction to call 
up the execution from the inferior Court and, 
therefore, the sale was without jurisdiction. The 
question was examined in relation to the lan¬ 
guage of Ss. 03 and 33, and it was held that the 
Subordinate Judge’s proceedings were valid and 
that he had jurisdiction to conduct the sale. 
The basis of -the decision w as that as S. 63 gives 
certain powers to the Subordinate Judge which 
are otherwise only derivable from the Court 
which passed the decree under the provisions of 

S. 3S, and thus overrides S. 33, the latter section 
is no bar to action by the Subordinate Judge 
for sale of the attached projerty in execution of 
a decree which he had called up. In [Deekappa 
v. Chanbasappa] 49 Bom. G55 6 the facts were 
that certain property attached by the Court of a 
Subordinate Judge, first class, had been sold by 
two Courts of second class Subordinate Judges. 
Upon the application of the decree-holder the 
first class Subordinate Judge sent for the sale 
proceedings from the two inferior Courts but 
later he withdrew his order and directed the 
parties to apply to the District Judge for trans¬ 
fer of such proceedings to his Court. The Dis¬ 
trict Judge upon being moved for such transfer, 
refused to make the desired order and on appeal 
a Division Bench of the Bombay High Court held 
that the first order made by this first class Sub- 
ordinate Judge was correct, and there was no 
reason why application for transfer of the sale 
proceedings should be made to the District Judge 
A contrary view w as expressed in [Nilkanth Ra 
v. Gosto Behari] 46 Cal. 64, 7 which followed cer 
tain remarks made in [Bated Naranji Morarji v 
Hari Das Naval Ram] 18 Bom 459. b These case 
have been discussed and have been distinguish 
ed in the later Bombay case, and, if I ma y say 
57T’39T26 "aTL B.1939 Mad. 169: L L. R. (1939) Mad 
•248 : 180 l.C. 44. 

6. (*25) 12 A. 1. It. 1925 Bom. 420 : 49 Bom. 635 : 69 
I. C. 980. 

7. (19) 6 A.I.R. 1919 Cal. 543: 46 Cal. 64:44 l.C. 249. 
8- (’94) 18 Bom. 458. 


with all respect, on very cogent grounds. I am, 
therefore, unable to see that there was any ex¬ 
cess of powers in the order of the Commercial 
Subordinate Judge sending for Sham Sunder’s 
execution from the Court of Sardar Kartar 
Singh. Even if there were an excess of powers, 
it would obviously not 1* open to the appellant 
petitioner in these cases to challenge the juris¬ 
diction of the Commercial Subordinate Judge, 
for the reason that he submitted to the Com¬ 
mercial Subordinate Judge's jurisdiction by 
presentation of his applications under S. 47 and 
O. 21 , R. 90, Civil P. C. If any authority be 
needed on this point, reference may be made to 
[Mnthia Chetty v. Pallaniappa] A. I. R. 19*22 
Mad. 447* and [Chetan Lai v. Jagat Parshad] 
164 I. C. 917. 10 

[Hi Mr. Jiwan Lai Kapur laid greater stress 
on the argument that the proclamation under 

O. 21. R. 66, Civil P. C., was defective inasmuch 
as it did not describe the proj)erty for sale as 
the interest of Ram Prasad in the partnership 
firm “Ajudhia Pershad — Ram Pershad”, and 
did not even describe the immovable property 
owned by the partnership fully. The documents 
relevant to this allegation have teen carefully 
examined. There is upon the record a copy of 
the proclamation issued under o. 21, R. 66, Civil 

P. C., which was plainly the “office copy”, and 
bears upon it the report of the officer who 
effected service as required by law. It is obvi¬ 
ous that the most important feature of this 
document is that provided by these reports. As 
for its other contents it is not of equal importance 
with the copies that were displayed or affixed or 
delivered as required by law. The charging 
order made by Sardar Kartar Singh in the case 
appears to be correct. It is dated 13th January 
1939, and was made after the service on the 
judgment-debtor and the other partners in the 
firm, of whom one, namely, Lachhman Dass 
was present and declared that he had no objec¬ 
tion to the charging of Ram Pershad’s interest. 
Thereupon, Sardar Kartar Singh directed that 
the share of the judgment-debtor in the firm in 
question should be charged with the amount of 
the decree. The order goes on to say that the 
decree-holder wished to bring this share to sale, 
and contains directions regarding further steps 
to be taken by the decree-holder for that purpose. 
The “office copy” of the proclamation under 
O. 21, R. 66, Civil P. C., to which reference has 
been made above describes the property for sale 
as under : 

“A plot of land measuring about 3200 square yards 
lying to the south of the aforesaid Ice factory, and 
havin g boundaries as follows :"**** 

9. (’22) 9 A. I. R. 1922 Mad. 447 : 45 Mad. 90 : TO 
I. C. 432. 

10. (’37) 24 A. I. It. 1937 Lab. 174 : 164 l.C. 917. 
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[12] It is obvious that this citation of pro¬ 
perty is incomplete and that the defect is due to 
an omission in copying out the citation from 
another copy. Mr Badri Dass for the respondents 
stated that his clients had in their possession the 
copy of this proclamation which was pasted on 
the gate of the Ice factory. This had come from 
the custody of one* Dori Lai, a Munim of the 
firm Ajudhia Pershad-Ram Pershad, who was 
employed in the Ice factory at the material 
time. Accordingly, under 0 . 41, R. 27, Civil P.C., 
the respondents were allowed to produce the 
document Ex. p-X as well as to examine Mr. 
Dori Lai. There i3 no reason to suspect the 
genuineness of this document which in all other 
respects corresponds with the defective docu¬ 
ment on the file except that it sets out the pro- 
perty for sale in the following terms: 

"Right owned by Ram Pershad judgment-debtor 
to a one-fourth share in the partnership firm known as 
Ajudhia rersbad-Lachhman Dass together with the 
rights of the judgment-debtor to the extent of one- 
fourth in the property mentioned below, belonging to the 
aforesaid partnership firm.” 

[131 Details of the property are as below : 

1. One complete Ice factory with land, connect¬ 
ed machinery and all appurtenances bounded as under: 

•*••••• - 

2. A piece of land measuring about 3200 square 

yards lying to the south of the aforesaid Ice factory 
and having boundaries as follows : • • 

, [14] This makes it clear that in the procla¬ 

mation as published, the property for sale was 
correctly described. The record of the execution 
also contains copies of advertisements issued by 
the auctioneer in Urdu newspapers as well as 
of- certain hand-bills issued by him. In both 
these public notices the property for sale was 
described as in the proclamation. Accordingly 
this argument of Mr. Jiwan Lai Kapur proves 
to be unfounded. It may be added that he did 
not place any great emphasis upon the defect 
that the day of the week was'incorrectly des- 
, On bed in the notice postponing the sale to lith 
May The record shows that an adequate number 
of bidders attended. The price fetched was high 
; and we may be assured that no substantial los^ 
was caused to the judgment-debtor, who is con- 
toting the sale, through any defect of price due 
|o insufficient publication among likely bidders, 
W the auction-purchaser is a near relation of 

J 1 ? 6 ne *t* question for-examination is 
tot which mainly occasioned the reference of 

SLi , 10 a , Fu11 Bench ’ and ifc conve- 

Wntly formulated as below : 

^. heD - ^ interesfc in a partnership of a 
n. * P^ner is dealt with under 
' C ! yilP - 0 -' ia that interest to be 

El M P^ble property, in a case 
"SF 0 : the partnership assets inning 


able property ? This was the precise question 
before a Division Bench of this Court in [Barkat 
Ram v. Bbagwan Singh] A. I. R. 1033 Lah. G3, 2 
and the learned Judges of the Division Bench, 
after considering the views of the learned com¬ 
mentator Lindley in his book on Partnership, 
and examining a large number of authorities 
came to the conclusion that the question was 
not free from difficulty, and could not be answer¬ 
ed with certainty but on the whole they were 
disposed to think 

“that an interest o i a partner in partnership assets is 
intended to be treated as moveable under R. 49, O. 21, 
Civil P. C.” 

[17] So far as I am aware, this is the only 
decision of auy of the Indian High Courts bear¬ 
ing directly on the point before us. The learned 
Single Judge who first referred these cases to a 
Division Bench was of the view that the sound¬ 
ness of this decision was doubtful, and it ap¬ 
pears that he arrived at this conclusion on the 
basis of an argument employed by a Division 
Bench of the Madias High Court in [R. N.Samu- 
vier v. R. N. Ramasubbier] (cited above) 1 , and 
upon the consideration that the English Partner¬ 
ship Act of 1390 had 

‘•definitely altered the existing law of England and 
thereby made the share of a,partner in a firm possessing 
immoveable property moreable property ws between 
the co-owners.” 

[lSJ Besides the Madras case mentioned above, 
three other cases have been cited and examined 
before us, namely, [Joharmal v. Tejram Jagrup] 
17 Eom. 235, 11 [Venkataratnam v. Subba Rao] 
49 Mad. 73S 12 and [Raniapi«i v. Thirumalappa] 
A.l.R. 1939 Mad. 884. 13 Of the English rulings, 
two, namely, [Gray v. Smith] ( 1890 ) 49 Ch.^! 
20 * * and (Ashworth v. Munn] (1880) 16 cb. D. 
3C3, have been relied upon by learned counsel 
for the appellant petitioner. 

[19] The mention by the learned Single Jud«e 
of a change in the English law of partnership Is 
perhaps a reference to S. 22 , Partnership Act 
1890, which runs ns follows : 

"Where land or any heritable interest therein 
rent ^“ 0me . P ft ' lnec - l »'P property, it shall, unless the 

™ t Z7- J" , D i° n a PP cars - b0 touted as between the 
partner, (including the representatives of a deceased 
partner), and also os between the heirs of a deceased 
partner and his executors or administrators, os personal 
or moveable and not real or heritable estate " ^ ‘ 

(201 The comment by Lindley ( E dn io 
p. 419) upon this section is as follows : 

brom the principle that a share of a partner is 

A.I.R. 1926 Mad. 1040 : 49 Mad. 738 : 96 

aA’Si" A i am 3 *“■ 884 : '■ L - E - »«•) 

‘■“SwTm 208! 50 L - J - ob - 145 • « 3 a t. 


partnership assets include immov- 388 : “ 3 ‘ 0b ' 107 : 43 11- 
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assets after they have been turned into money and 
applied in liquidation of the partnership debts, it neces¬ 
sarily follows that, in equity, a share in a partnership, 
whether its property consists of land or not, must, us 
between the real and personal representatives of a de¬ 
ceased pniirnr, l*c deemed to bo personal and not real 
estate, unless indeed such conversion is inconsistent 
with the agreement between the parties. Although the 
decisions upon this point were con Hiding, the authori¬ 
ties which were in favour of the above conclusion cer¬ 
tainly preponderated over the others, and all doubt 
upon the point lia- been removed by the Partnership 
Act, 1-^00, which contains the following section (here 
S. 22 is reproduced b” 

1*21 It would appear that the enactment of 
S. 22, Partnership Act, 1890, did not so much 
bring about a change* in the law ns clarify the 
law and place it beyond doubt. There is no 
cor res landing section in the Indian Partnership 
Act, 193*2, which is based in the main on 
the English Partnership Act, 1890. If the 
two Acts be construed in pari materia , it 
might at first sight appear as if the omission 
in the Indian Act is to he regarded as in¬ 
tentional, and consequently that the effect pro¬ 
duced by the inclusion of S. 22 in the English 
Act has been designedly excluded from the law 
in India, but this would not necessarily involve 
holding that in the given circumstances the in¬ 
terest of a partner would, under the Indian law, 
be deemed to be immovable proiertv. This is 
because, even in the English law, s. 22 serves 
not to make fresh law but merely to clarify the 
existing law. It sets out a conclusion which 
is derivable directly from the legal conception 
of the nature of an interest in the property of 
an existing partnership, and can rightly be said 
to have been introduced into the English law 
cx majore cautda. Therefore, to draw the con¬ 
clusion from the omission of such a provision in 
the Indian Act that the law in India is different 
would evidently be fallacious. The terms of the 
Indian and the English statutes, in so far as 
they may be called in aid for determining the 
question what is the nature of the interest of a 
partner in the property of an existing partner¬ 
ship, are almost precisely similar. 

122) It will be convenient to commence the 
examination of this question with a quotation 
from the work by Lindley which has already 
been cited more than once. On p. 41C, the fol¬ 
lowing exposition of the legal losition is given : 

“What is meant by the share of a partner is liis 
proportion of the partnership assets after they have been 
nil realised and converted into money, and all the part¬ 
nership debts and liabilities have been paid and dis¬ 
charged. This it is, and this only, which on the death 
of a partner passes to his representatives, or to a legatee 
of his share; and which on his bankruptcy passes to his 
trustee. 7 '-3 o 1 1 ’ r. r 

[23] This viam js based on judicial decisions, 
and is in accordance with the rules contained in 
the &QChcr&(t> Act, 1890. The- corresponding 
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rules in the Indian Partnership Act, 1932, being 
precisely similar, it is unnecessary to cite in this 
judgment the relevant sections of the English 
Act. Section 4 of the Indian statute defines 
‘partnership’ as the relation between persona 
who have agreed to share the profits of a busi¬ 
ness carried on by all or any of them acting for 
all. Section 14 defines the* expression 'probity 
of the firm,’ which subject to contract between 
the partners, is declared to include all proi«erty 
and rights and interests in property originally 
brought into the stock of the firm, or acquired, 
by purchase or otherwise, by or for the firm, or 
for the purposes and in the course of the busi¬ 
ness of the firm, and includes also the goodwill 
of the business. Section lo declares that, again] 
subject to contract between the partners, the] 
property of the firm shall be held and used by 
the partners exclusively for the purges of the] 
business. This precludes the possibility of any of 
the partnership property being, or being deemed 
to be, separate property of any partner, so long 
as the partnership subsists. In other words, 
while the partnership is in existence, no partner 
can point to any part of the assets of the part¬ 
nership as belonging to him alone. Section 32 ( 
provides for retirement of a partner from the 
partnership, but it is noteworthy that the Act 
makes no provision for the separation of the 
share of a retiring partner, and the intention 
may l>e that this shall l>e determined by agree- l 
ment between the partners. Since every partner 
has a right to have the entire property of the 
partnership applied in payment of the debts and 
liabilities of the firm, in order to discharge him¬ 
self from the liabilities attaching to him as part¬ 
ner, it follows that no part of the partnership 
property can be separated and appropriated to 
a purpose which is not a purpose of a partner¬ 
ship as such, without the consent of all the exist¬ 
ing partners. It is only in the case of a minor 
partner dealt with in s. 30, sub s. (4) that the 
Indian Act provides for separation of his share 
upon severance of such partner's connection 
with the firm; in such a case the minor may sue 
for his share and the Court is required to deter¬ 
mine it in accordance with the rules contained 
in S. 48. The proviso to this sub-section enables 
any of the remaining partners in such a case to 
move for dissolution of the firm, and thereupon 
a complete distribution of the assets as provided l 
by S. 4G takes place. Thus, it appears that a 
partner who is not a minor, and has not ob¬ 
tained the agreement of the other partners to 
severance of his share, can only secure separate 
possession of his share by seeking dissolution, 
and in such a case the rules laid down in 
ss. 4G, 4S and 49 become applicable. These 
sections require that the debts and liabilities 
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should iii-st be met out of the firm property an«l 
thereafter the assets should bo applied in rate¬ 
able payment to each partner of what is due to 
him firstly on account of advances as disting¬ 
uished from capital and, secondly on account of 
capital, the residue, if any, l*ing divided rate- 
"bly among all the partners. It is obvious that 
‘ie Act contemplates complete liquidation of the 
sets of the partnership as a preliminary to the 
ittlement of accounts betwee n jxirtners upon 
issolution of the firm and it will, therefore, lo 
»rrect to say that, for the \ imposes of the 
idian Partnership Act, and irrespective of any 
utual agreement between the partners, the 
share of each partner is, in the words of Liudlcy: 
.“his proportion of the partnership as.-et> after they 
have been u)l realised and converted into money, and 
all the partnership debts and liabilities have been paid 
and discharged." 

[24j It limy, of course, happen that by Agree¬ 
ment with the other partners, the separating 
(partner may 1* given separate ixisscssion of his 
share, ami that this may include immovable 
property, but the legal conception of a share is 
not determined by reference lo such a jiossibility, 
but solely in relation to the rights of the separat¬ 
ing partner as enforceable at law. There would 
Hhus appear to be no doubt that the share of a 
partner in an existing partnership is essentially 
movable property, notwithstanding that a part 
of the partnership property may be immovable. 

f25] The transfer of such an interest by a part, 
ner to an outsider is provided for in S. 20 , Partner¬ 
ship Act, and the .terms of this section make it 
qiute clear that the rights of the transferee are on 
a distinctly lower plane than those of his trans- 
~ or ; Such a transferee is not entitled to inter¬ 
fere in the conduct of the business or to require 
accounts or to inspect the books of the firm, and 
he must be content to receive a share of profits 
calculated on the basis of accounts agreed to by 
the existing partners, which he is bound to nc- 
cept. It is only if the firm is dissolved that he 
w entitled as against the remaining partners to 

X * Shar / of the Partnership property to 
which his transferor wns entitled as Veil as to 
ask for an account, and that only from the date 
of dissolution. It is true that S. 29 deals only 
with voluntary transfers, and does not in terms 
pply to a transfer under o. 21 , it. id, Civil 
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where s. 31, English Partnership Act, 1890, cor¬ 
responding to s. 29 of the Indian Statute >\as 
construed in relation to $. 23 of the English Act 
which corresponds to o. * 21 , R. - 10 , Civil P. C. A 
creditor had obtained a charging order attach¬ 
ing to tlie interest of his judgment-debtor in a 
partnership in which the* said judgment-debtor 
was a partner and had obtained a further order 
directing the partnership to deliver to such civ- 
ditor an account of the share of the debtor in 
the partnership. The remarks of Rigby L. J. on 
the construction of s. 31 of the English Act may 
le reproduced in ex ten so : 

"This ease depends upon S. 23, snb-s. (2), Part¬ 
nership Act, 1S90. The latter part of that subjection 
provides that the Court or a Judge may "direct all 
accounts and inquiries and give all other orders and 
directions which might have been directed or given if 
the charge had bc«*n made in favour of the judgment- 
creditor by the partner, or which the circumstances of 
the case may require.’ Reading the sub-section with 
S. 31, bub-s. (1), which provides that an assignment.by 
a partner of hi* share in the partnership, either abso¬ 
lute or by way of mortgage or redeemable charge, does 
not, as against the other partners, entitle the assignee, 
during the coutinuance of the partnership, to require 
any accounts of the partnership transactions, I think it 
plain that the intention of the Legislature was that, 
under ordinary circumstances, in dealing with a case 
under sub s. (2) of S. 23, the analogy of an assignment 
by a partner of his share should he adhered to." 

[2G] With great respect, I concur with the 
reasoning of the learned Lord Justice, and am 
of the opinion that on the* same reasoning, the 
Indian Legislature may be held, when they im¬ 
ported the provisions of Ss. 23 and 31, English 
Partnership Act into the Indian law, to have 
intended that the provisions of s. 29 should ap- 
ply also by analogy to the case of an involun¬ 
tary transfer under o. 21 , it. 49, Civil P. C. 

[27j In determining the question what is the 
nature of the property which passes under a 
transfer, it is relevant to examine the rights 
which the transferee obtains as a result of the 
transfer. It is evident that a transferee under 
S. 29, Indian Partnership Act, and by analogy, a 
person buying an interest in a partnership under 
O. 21 , It, 49 , Civil P. C., does not acquire any 
interest in tangible assets of any kind. It is not 
until dissolution that'his interest takes concrete 
shape. Up to that time, his sole right is to receive 
a share in the profits of the partnership in the 
running of which bo has no share whatsoever ;• 
he is not permitted even to question the correct¬ 
ness of the amount offered to him. In an ex¬ 
treme case it is conceivable that the entire part¬ 
nership assets may be devastated under his very 
nose and lie will be powerless to prevent the 
injury to his lights. He cannot oven move for 
dissolution of the firm himself. A reference to 
s. 44, cl. (e), Partnership Act, will sho\r that in 
a case where the share of a partner has been 
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any of the remaining partners may sue for dis¬ 
solution, but the right is not conferred upon the 
transferee of such share. Moreover, as has 
already been seen, dissolution involves liquida¬ 
tion of the entire assets, and the transferee will 
even in such a case, receive nothing but liquidated 
assets as his share. 

[ 28 ] It would seem obvious in view of the 
above reasons that the answer to the question 
formulated at the commencement of this dis¬ 
cussion is in the negative; in other words, when 
the interest in a partnership of a person who 
is a partner is dealt with under o. 21, R. 49, 
Civil P. C., that interest is to be regarded as 
movable property, notwithstanding that at the 
time when it is charged or sold, the partnership 
assets include immovable property. 

[29] In this view of the matter, it is hardly 
necessary to discuss the authorities cited before 
us at any great length, particularly as all of 
them relate to statutes other than the Indian 
Partnership Act. In (1890) 43 ch. D. 203 u the 
relevant statute was the Statute of Frauds and 
in (1880) 15 ch. D. 303 15 the Judges were dealing 
with s. 3 of the Statute of Mortmain. Since the 
Indian law relating to rights in partnership 
property and the sequestration of such rights be¬ 
longing to a partner for the satisfaction of the 
debts of such partner has now been codified and 
embodied in a statute, the decision of this case 
may rightly be based exclusively on a proper 
construction of such statutes, and as has been 
seen above, it is not necessary for the purposes 
of such construction to call in aid or make 
reference to the provisions of any other statute, 
except the (English) Partnership Act, 1890. 

[30] The Indian cases cited all relate to a 
period prior to the enactment of the Indian 
Partnership Act. Even the case in [Ramappa v. 
Thirumalappa] A. I. R. 1939 Mad. 8S4 13 was de¬ 
cided with reference to s. 253, Indian Contract 
Act, 1872, which was repealed by s. 73 , Indian 
Partnership Act. These cases may also be dis¬ 
tinguished on the facts. [Joharmal v. Tejram 
Jagrup] 17 Bom. 235 u was* case of a firm which 
consisted originally of four partners, one of 
whom retired and transferred his share to two 
of the remaining partners by means of three 
letters. Some years later, the firm was dis¬ 
solved and the mortgages in dispute fell to the 
share of one of the two partners aforesaid named 
Sadaram who was later succeeded by his son 
Joharmal. The mortgaged lands were attached 
by a third party, and when the plaintiff objected 
his objection was resisted on the ground that he 
was not entitled to sue. Joharmal relied on the 
letters of Gangaram mentioned above, and it 
was contended that these were inadmissible in 


evidence for lack of registration since some part 
of the partnership assets consisted of immovable 
property. It was held that, independently of the 
letters, there was evidence to show that Sada¬ 
ram was a partner in the firm and that the 
mortgages in suit had fallen to his share. On the 
point of the admissibility of the letters the two 
learned Judges disagreed and a considerable 
portion of the judgment recorded by each is 
devoted to the discussion of the question of the 
nature of a share in partnership property. These 
remarks (I say so with all respect) must be re¬ 
garded as obiter , for the simple reason that the 
locus standi of the plaintiff qua the mortgages 
was firmly established on the basis that his 
father was a partner in the firm, and that at the 
partition of the partnership assets, the mort¬ 
gages in dispute fell to his share. 

[31] [Venkataratnam v. Subba Rao] 49 Mad. 
738 1 " was a case of a release deed by a retiring 
partner, whereby in consideration of a sum of 
Rs. 2100 he relinquished his share in the partner¬ 
ship, part of whose assets consisted of immov¬ 
able property. The Division Bench of the 
Madras High Court which decided the case held 
that the document did not require registration, 
as the release deed did not affect any immovable 
property, for such immovable proi>erty as be¬ 
longed to the partnership continued to belong to 
the partnership after the execution of the release 
deed. This decision does not conflict with the , 
conclusion reached above. 

[32] [R. N. Samuvier v. R. N. Ramasubbier] 

55 Mad. 72 l was also a case under the Registra¬ 
tion Act, the document there concerned being an 
agreement whereby a partnership between two 
brothers was dissolved, and ui>on severance of 
their interests, specified assets in two distinct 
partnerships were assigned to each of them. 
These assets included immovable property. It 
was held that the document was inadmissible in 
evidence unless registered, as it affected immov¬ 
able property. The present is not a case of 
dissolution of partnership, and consequent dis¬ 
tribution ofjissets among the quondam partners, 
but of the transfer under a court sale of au in¬ 
terest in an existing partnership which involves 
no specification of any assets of that partner¬ 
ship, much less any specification of rights in 
respect of such assets. 

[33] I am accordingly clearly of the opinion 
that with the exception in [Barkat Ram v.: / 
Bhagwan Singh] A. I. R. 193S Lah. G5 2 none of 
the other cases cited before us has any rolevancy 
to the determination of the question formulated 
above, and I would respectfully express my 
concurrence with the conclusion reached by the 
Division Bench in [Barkat Ram v. Bhagwan 
Singh] A. I. R. 1933 Lab. G5. 2 
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[84] It remains to examine the point of abate¬ 
ment raised by the respondents in each case. 
There has been delay on the part of the appel¬ 
lant petitioner in applying for the replacement 
upon the record of the names of two respondents 
who died during the pendency of these proceed¬ 
ings, by the names of their legal representatives. 
These respondents are Bengali Mai who died on 
22 nd July 1940, and Mr. Siughal who died on 
5 th March 1949. In respect of Bengali Mai, an 
application was made on 12th November 1940, 
for bringing his legal representatives on the 
record. It was stated that the applicant first 
learnt of Bengali Mai’s death in October 1940, 
and a prayer was made for condonation of the 
delay and for setting aside the abatement. The 
application was admitted by a learned Single 
Judge subject to just exceptions and, having 
regard to the nature of the explanation offered 
for the delay, I can see no reason why this 
application should not be allowed. 

[85] In the case of Mr. Singhal, however, the 
application for bringing his legal representatives 
On the record was not made until 19th December 
1944. It is alleged that the applicant only learnt 
of Mr. Singhal’s death in November 1944, but no 
circumstances are stated which might lend sup¬ 
port to this assertion. Nor does the application 
contain any prayer for condonation of the delay 
Or even that the abatement be set aside. The 
prayer was for substitution of the names of the 
legal representatives for that of the dead res¬ 
pondent. Mr. Badri I)ass for the respondents 
urges that the appeal abates in toto on account 
of the failure of the appellant to implead Mr. 
Singhal’s representatives within the time limited 
by law, and that in view of the inordinate delay 
of two years in making the application, the 
abatement should not be set aside. The reply by 
Mr. Kapur was two-fold. He urged, firstly, that 
there can be no abatement of an appeal from an 
order in execution, and secondly, that as the 
question of the maintainability of an objection 
under o. 21 , R. 90, Civil P. C., arose exclusively 
in relation to Sham Sunder*s decree, no other 
deoree-holder was entitled to resist the objection, 
and accordingly, the death of any of the other 
decree-holders was without effect on his appeal. 
Xhw contentions are wholly untenable. It was 
held m [Cheda Lai v. Aijaz Hussain] i. l. r 
|U 937) Lah. SO* 7 by a Division Bench that appeals 
uom orders in execution proceedings are not 



A, I. R. 1923 Lab. 560 u and [Mohammad Taqi v. 
Fateh Bhadur Singh] 9 Pat-. 372, 1 * were examined 
and expressly dissented from l>y the Division 
Bench which decided Cheda Lai v. Aijaz Hus¬ 
sain. 17 I find myself in respectful agreement with 
the view taken in the latter case. The second con¬ 
tention overlooks the fact that O. 21 , R. 90, Civil 
P. C., expressly confers a right upon persons, 
who are entitled to share in the rateable dis¬ 
tribution of assets under S. 73, Civil P. C., to 
apply to have a sale of immovable property set 
aside on certain grounds. A right to object to the 
sale must necessarily carry with it a correspond¬ 
ing right to support the sale as against an 
objector. It is quite clear that the other decree- 
holders whose decrees were being executed in the 
Court of the Commercial Subordinate Judge were 
necessary parties to the objection under o. 21 , 
R. 90. They were made parties in the Court of 
the Commercial Subordinate Judge and again in 
the Court of the District Judge. All of them were 
cited as respondents both iu the appeal and in 
the revision petition filed in the High Court. 
There is accordingly no force in the argument 
• that the death of any of these decree-holders is 
without effect upon the appeal arising out of an 
order in the execution of Sham Sunder’s decree. 
The same conclusion may perhaps be reached on 
another ground, namely, that as the proceeds of 
the sale have been distributed pro rata , no order 
can now be made which will render any of the 
decree-holders liable to refund the sum received 
by him unless after notice has been issued to 
such decree-holder and he has been allowed an 
opportunity of resisting the proposed action. In 
the case of a deceased decree-holder, whose legal 
representatives have not been brought on the 
record within the time limited by law, it is no 
longer possible to send such notice or allow such 
an opportunity. For the same reason, it is obvious 
that the appeal must abate in toto for failure to 
bring the legal representatives of Mr. Singhal on 
the record within time. The interest of all the 
decree-holders in the sale proceeds was a joint 
interest and a decision which will not be binding 
on one or more of them will inevitably result in 
contradictory (orders) with respect to the same 
subject-matter. I would, therefore, hold that the 
appeal abates in toto. 

[36] The position is somewhat different in 
respect of the revision. Mr. Badri Dass argues 
that this is a “proceeding in a Court of civil 
jurisdiction” and should, therefore, be held to be 
governed by the procedure relating to suits, as 
provided by s. 141, Civil P. C. He also referred 
to LBasawanjan ayuIu v. Ramalingayya] A.l. R. 

}q £ A.I.R. 192d Lah. 560 : 74 I. C. 677. 
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190$ Mau. 115"' ami [Anandamovi Pa si v. Rudra 
Makanti] 21 1 . c. 1 In the former ease a 
learned Single -Judge oi the Madras High Court 
followed the practice 01 that Court in holding 
that O. 22 . Civil 1\ C., applies to petitions under 
s. 115 , Civil I\ C. la the latter case a Division 
Bench of the Calcutta High Court composed of 
Mookerjee and Beaehcroft J-J., relying on an 
earlier decision by the same learned -Judges 
published as [Deosaran Lai v. Syedunnissn 
Begum] 10 I. c. held that, 

“the principle recognized in R. 3 of O. *22 of the 
Cede oi 190S i- applicable not only -nits but also to 
proceedings in revision.” 

[•37] The report or the judgment in 1 C 1 . c. 5$~ 
shows that no question of abatement of a pro¬ 
ceeding in revision ai*ose in that case, and accord¬ 
ingly the statement of the law in the later 
Calcutta case must (I speak with great deference) 
be regarded as a dictum, although coming from 
so eminent a -Judge as .Sir Ashutosh Mookerjee; 
it is entitled to the greatest respect. There is no 
settled course of 1 ractice in this Court in regard 
to the abatement of proceedings in revision nor 
do I consider it necessary that any rule should 
be laid down on the joint. Jt is sufficiently clear 
that the High Court may dismiss a revision peti¬ 
tion by reason of the petitioners’ failure to prose¬ 
cute it. I may refer in this connection to the 
following observations of Johnstone J. in [Jiwani 
y. Bhagat Singh] 07 r. R. lWlP 

“Under S. 621, Civil I*. C., (apparently S. 6*22 
of the Code of 1*82, corresponding to S. 115 of the pre¬ 
sent Cede is meant), this Court in revising can pass 
virtually any order it thinks tit. and it can certainly 
(and probably should, see Coates v. Kashi Ram] 76 
[P. R. l'W 1 ) dismiss for default in case of failure to 
prosecute.” 

[2S] The expression ‘ failure to prosecute*' 
must necessarily include default in the taking oi 
all such steps as utc necessary for the further 
continuance of the proceedings, and in my view, 
failure to bring before the Court the representa¬ 
tives of a deceased respondent, whose interests 
are likely to be affected, should the petition 
succeed, is clearly such a default. In the present 
case, not only are the rights of the legal repre¬ 
sentatives of Mr. Singhal involved, but there are 
also the rights of other persons to consider, who 
have already shared in the* pro rata distribution. 
The delay of two years in impleading the legal 
representatives oi Mr. Singhal is inexcusable, 
and is, in my view, a sufficient ground in itself 
for dismissing the revision petition. For these 
reasons, I w ould dismiss Loth the appeal and the 
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revision petition, and in each case I would allow* 
the respondents their costs. 

[39] Din Mohammad J.—I am in entire agree¬ 
ment with my learned brother Cornelius that it 
should be held that in the circumstances of this 
case an interest of a partner in partnership assets 
is movable and not immovable property even if 
it comprises lands and other buildings, etc. It is 
true that while delivering my judgment in A.I.R. 
193$ Lab. Go, 2 concurred in by Addison J., I had 
observed : [a. I. R. 192$ Lah. Go (CS)d 

’’From this discussion of the subject it would be 
clear that tlie question is not free from difficulty and 
one cannot be sure of the correctness of one’s decision 
whichever way one may lean. For the reasons stated 
above, we are on the whole disposed to think that an 
interest of a j.artner in partnership assets is intended to 
be treated as movable under R. 49, O. 21, Civil P. C.” 

[40] Now that the matter has been fully 
thrashed out before us, I entertain no doubt 
whatever in this connection. I further agree that 
the appeal abates on account of the appellant 
not bringing the representatives of the deceased 
respondents on the record within time. On the 
debatable question, however, whether the provi¬ 
sions of o. 22 , Civil P. C\, apply to petitions for 
revision, 1 decline to express any opinion in this 
case especially as it is not necessary for its dis¬ 
posal. I would accordingly dismiss both the 
appeal and the petition for revision with costs. 

Ram Lall J. — I agree with Din Moham¬ 
mad -J. 

G.X. Appeal dismissed . 

/ Case JYo. 3.J 
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Ap.dur Rahman* J. 

3/ 1. Sobha Devi alias Dfouj Devi and an¬ 
other — Appellants v. L . Faquir Cliand — 
Respondent. 

First Appeal No. 1$1 of 1945, Decided on 12th April 
1916, from order of Sub-Judge, Amritsar, D/- 4-S-1945. 

Arbitration Act (1940), S. 14 — Application to file 
award—Court is not entitled suo motu to raise plea 
that proceedings are collusive and refuse to tile 
award. 

When tbe parties to tbe proceedings for filing an 
award on an application under S. 14 do not raise a plea 
that the agreement to refer, as well as the award and 
the proceedings before the Court are collusive, the Court 
is not justified in raiding such a plea, which is one of 
fact, suo motu and rejecting the application to file the 
award on that ground. [V 25 Cl) 

L. C. Mehra — for Appellant-. 

lU'pondent m person. 

Order. — This is a petition for revision 
(sic: appeal) against the order of Subordinate 
•Judge, Amritsar, dismissing an application for 
tiling an award under s. 14, Arbitration Act. 
Sobha Devi, w ife of Fakir Chand, and Urmala 
Yati, wife of Rajindra Natb, appear to have 
entered into an agreement with Fakir Chand, 
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the husband of the former, to refer certain 
disputes to the arbitration of one Mr. Itatan 
Chand Kapur, Advocate of Amritsar. An 
award was given. It was put in by the arbi¬ 
trator in Court. But because the application 
was on behalf of the wife and of another 
relation against Faqir Chand, the husband of 
the former, it was thrown out by the learn¬ 
ed Subordinate Judge on the ground that 
the agreement to refer the matter to arbi¬ 
tration as well as the award and the pro. 
ceedings before the Court were collusive. 
No such plea had ever been raised by any 
party to the proceedings and I do not find 
any provision in the Code of Civil Proce¬ 
dure or elsewhere which entitles a Court to 
raise such a plea which is one of fact suo 
motu. Nor was there any justification io 
decide that question without framing an 
issue and calling upon the parties to show 
the application was collusive. If an issue 
had been framed and some evidence led by 
the parties, it would be suggested, I suppose, 
by the lower Court that it could send for 
witnesses as court witnesses to establish 
the case put forward by the Court. Thus 
the Court would not have merely function¬ 
ed as a tribunal holding scales of justice in 
its hands but also as a party interested 
in raising certain pleas and substantiating 
them by calling evidence. If permitted to 
be done, it would reduce the Court to the 
position of a party. This would be absurd. 
It may be that the award and the procee¬ 
dings are. collusive; but if they are, they 
will have to be found by a Court in sub¬ 
sequent proceedings on a plea raised by 
third parties which are not now before the 
Court and on evidence which may be led 
in that litigation. It is not possible for a 
Court to hold that the proceedings are ne¬ 
cessarily collusive simply because they hap¬ 
pen to be between a husband and a wife. 
There is nothing on the record to show that 
the proceedings in this case were collusive. 
Nor do I consider the Court to have been 
justified in raising a plea o( that kina suo 
motu and .in dismissing the application on 
that ground. The reference by the lower 
Court to A. I. R. 1934 Sind 80 is obvious- 
ly wrong. There i3 no decision on that 
point at the page referred to by the lower 
Court or in that volume. I have, there- 
fore, not been able to appreciate the facts 
on which the decision was said to have been 

given by the Sind Court or to examine its 
correctness. 

,, l . al 1 , F ° E ^ khe above reasons, I must hold 
tba* the Court had in the circumstances 


exercised its jurisdiction in dismissing the 
application illegally. The order of dismissal 
is, therefore, set aside and the award is 
ordered to be tiled as prayed for by the 
petitioner. As the petition was not con¬ 
tested, I will make no order as to costs. 

G.B./D.H. Order accordingly. 
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Mohammad Sharif J. 

Surat Singh — Defendant —Appellant 
v. Ramsingh and another , Plaintiffs and 
others , Defendants—Respondents. 

Second Appeal No. 91 of 1945, Decided on 
1-4-1946, from order of Dist. Judge, Hosbiar- 
pur, D/16-0- 1945. 


(a) Civil P. C. (1908), 0. 23, R. 1 (3)—‘Defen- 
dant’—-Meaning of —Withdrawal of suit with¬ 
out leave.of Court against pro forma defen¬ 
dant does not preclude subsequent suit. 

The word 'defendant* has nowhere been defin¬ 
ed or explained in the Code. Rut looking to 
the scheme of the Code the word must bo 
taken to mean a person against whom some 
claim is made or relief is claimed. This is also 
evident from 0. 1, Rule 8 of the Code, the 
essence of which is that the person against 
whom some right to relief in respect of a cause 
of action is alleged to exist is tho defendant. 

[P 26 C 2) 

There is yet another class of persons who are 
neither necessary nor proper parties to a suit 
and against whom no relief is claimed. These are 
popularly called ‘pro forma' defendants. There 
being no issue between him and other parties to 
the suit, withdrawal of a suit against a pro forma 
defeudant without the leavo of the Court is of no 
consequence and a subsequent suit against him on 
the same cause of action is not prohibited by 
0. 23, R. 1 (3). [P 26 C 2J 

(b) Civil P. C. (1908). O. 23, R. 1 (3)- Bar 
applies only ii subject-matter of subsequent 
suit is same — Cause of action arising against 
one defendant aiter first suit is withdrawn 
against him —Subsequent suit on same allega¬ 
tions against that defendant is not barred. 

contai [‘ ed >“ °- 23, II. X (3) applies to 
the second suit brought on tho same subject- 
matter or claim. In other words if the subject- 
matter was different i. e. when in the second suit 
the cause of aotion is different the bar does not 
operate. [P 27 C 2] 

r h ” ,0 .? .Preemption. The vendor's son 

. v a 1 a SUlt . for decla «“i<>'> Wat the sale was 
H n ™. Dg °" hl “ makin 8 l>oU» A and B parties 
to it. The suit was withdrawn against A without 
leave of the Court. A succeeded in his suit for 
C ,. 1 th*nmpon again brought a suit 

0 8 23 iR A i h ® sama allegations. Bar under 
u# 23, iR. l ( 3 ) waa raised in defence : 

tb - 8 bar did not operat® as there was 

no cause of aouon against A when the first suit 

X. tl 008h ‘;,- J , aCqu ! red ,he *lghi to property long 
,‘ h ® Wll 1 bdra ^al of the first suit and hence 
though the plaintiff C had come to Court on tho 
same allegaUons and though the defenoo was also 
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the same, the suit was net barred as the real 
defendant in the second suit was diderent and 
was not claiming through the one in the first suit: 
(•17) 4 A I It 1017 Bom. 10; (*17) 4 A I R 1017 
Mad 512 and (’33) 20 A.Mi. 1933 Lah. 943, ltd. 
on; (’39) 26 A. I. R. 1939 P. C. 110, Disimn. 

[P 23 C 1J 

CPC_ 

(’44) Chitaley, O. 23, R. 1, N. 33, pts. 1 to 
4 ; N. 32, pt. 2. 

('ll) Mulla, O. 23, R. 1, p. 959, Notes-'With¬ 
drawing .... suit* and ‘Same defendant;' p. 960, 
Note—‘Same subject-matter.' 

(c) Pre-emption—Suit for — Pre-emptor's 
right to property arises only when he pays in 
Court amount according to decree. 

In a suit for pre-emption it is only after the pre- 
emptor has paid his money in Court in accordance 
with the terms of the decree that he becomes en¬ 
titled to the property or is invested with the rights 
of the vendee in preference to whom he is held 
entitled to purchase : (’30) 17 A. I. R. 1930 Lah. 
273 (F. B.). Bel. on. [P 27 C 1] 

K. L. Gosain— for Appellant. 

P. C. Pandit— for Respondents. 

Judgment. —In order to appreciate the 
point of law involved in this second appeal, 
the facts may be briefly stated: On 10 G-1941, 
one Basawa Singh sold the land in dispute 
to Jit Singh. Surat Singh, the present ap- 
pellant, brought a suit for pre-emption. 
While this was pending, the sons of the 
vendor on 4-8-1942 brought the usual suit 
for a declaration that the sale shall not bind 
them after the death of their father. The 
vendee Jit Singh and Surat Singh preemp- 
tor were impleaded as defendants in that 
suit. On 28 10-1942, however, the plaintiffs 
entered into a compromise with Jit Singh 
vendee and applied to the Court that the 
name of Surat Singh be struck out as 
be was not a necessary party and no relief 
was claimed against bim. This was done and 
a decree in terms of the compromise was 
passed in favour of the plaintiffs against 
Jit Singh. 

[2]Surat Singh’s own pre-emption suit con¬ 
tinued and on 2.2 1943 he succeeded in get¬ 
ting a decree. The suit out of which this ap¬ 
peal has arisen was instituted by the sons of 
the vendor on 8 1- 1944 against Surat Singh 
pre-omptor claiming that the sale of the 
property in suit by their father was not bind¬ 
ing upon them as being without considera¬ 
tion and legal necessity. The defendant’s main 
contention is that the previous suit against 
him was withdrawn without the permission 
of the Court to file a fresh suit and consequ¬ 
ently no other suit on the same subject-matter 
is competent. The trial Court upheld this plea 
and threw' out the suit. On appeal, the learn, 
ed District Judge took a contrary view 
and held that the suit was not barred. The 


defendant being dissatisfied has come up 
in second appeal. 

[3]It is strenuously urged for the appellant 
that the striking out of his name on 28 - 10 - 
1942 wa3 no less than a withdrawal of the 
suit against him. There is no dispute about 
it but there is a dispute as to when the 
consequences mentioned in R. l of 0 . 23, 
Civil P. C, ensue. This rule is as follows: 

‘‘(1) At any time after the institution of a 
suit tbe plaintiff may as against all or any of the 
defendants, withdraw his suit or abandon part of 
his claim. 


(3) Where the plaintiff withdraws from a suit or 
abandons part of a claim, without the permis¬ 
sion referred to in sub*r. (2), he shall be liable 
for such costs as the Court may award and shall 
be precluded from instituting any fresh suit in 
respect of such subject-matter or such part of the 
claim." 

[4] The word ‘defendant’ is nowhere 
defined or explained. Does it merely mean 
a person arrayed on the opposite side or 
something more? Looking at the scheme of 
the Code, I venture to think that the word 
‘defendant’ means a person against whom 
some claim is made or relief is claimed.” 
This would be evident from the provisions 
of the Code as to the frame of a suit. Order 1 , 
R. 3, Civil P. C. reads: 

"AH persons may be joined as defendants 
against whom any right to relief in respect of or 
arising out of the same act or transaction or 
series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, 
where if separate 9uit3 were brought against such 
persons any common question of law or fact 
would arise." 

[5] The essence of the rule is that the 
person against whom some right to relief 
in respect of a cause of action is alleged 
to exist is the defendant.To ensure that the 
real defendant is before the Court, power 
is given under o. 1, R. 10(2) to strike out or 
add a person. It contemplates the necessary 
and the proper parties: the former are the 
persons in whose absence no effective decree 
can at all be passed and the latter are the 
persons who may be interested in the result 
of the suit and whose presence would avoid 
needless multiplicity of suits. There may he 
yet another class of persons whe are 
neither necessary nor proper parties and 
against whom no relief is asked for. These 
are popularly called ‘‘pro forma defen¬ 
dants.” Just as in a decided suit a finding 
cannot operate as res judicata against a 
pro forma defendant for the reason that 
there was no issue between him and the 
other parties to the suit, similarly, the 
withdrawal of the : -suit against a pro forma 
defendant should he of no consequence. This 
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is implicit in the language of the rule itself. 
There must be some claim or relief asked 
for which could be withdrawn or abandoned 
and its reasaertion is prohibited unless the 
Court permitted it As observed in A. I. R. 
1928 ALL. 689 1 : 

"Rule 1 of Order 23, Civil P. C. f is a statutory 
recognition of the le-ja) principle barring the fresh 
institution of a claim abandoned in a previous suit." 


[G] But where there i3 no claim at all, there 
is nothing which could be said to have been 
withdrawn or abandoned under 0. 23, R. 1, 
Civil P. C. 

[7] It cannot be denied that at the time 
when the suit was compromised by the sons 
of Jit Singh on 28*10-1942, the present appel¬ 
lant though on the record had no interest or 
right whatsoever in the property. He had 
simply brought a suit for pre emption 
which might or might not have been pur¬ 
sued oiynight or might not have resulted in 
a decree in his favour. In a suit for pre¬ 
emption it is only after the pre-emptor has 
paid his money in Court in accordance with 
the terms of the decree that he becomes 
entitled to the property or is invested with 
the rights of the vendee in preference to 
whom he was held entitled to purchase. 
A. I. R. 1930 Lab. 278" is a direct authority 
on the point. It was held that: 

“The pre-emptor’s right to or in the property 
accrues only when he has complied with the con¬ 
ditions laid down in the decree and paid the pur¬ 
chase money into Court and it is then and only 
then the property vests in him and is divested 
from the vendee. Such ownership does not vest 
from the date of sale notwithstanding success in 
the suit and the actual substitution of the owner 
of the pre-empted property dates with possession 
under the deoree.” 


[8] According to this, the appellant 
became entitled to or acquired interest in 
the property sometime after 2 - 2-1913 when 
he actually deposited the amount in Court 
and obtained possession in accordance with 
the decree.-The plaintiffs' right to proceed 
against him therefore could accrue only 
then. It is contended that the appellant's 
presence on the record on 28 - 10-1942 may 
not have been necessary for purposes of 
me suit for a declaration for no relief may 
have been available or claimed against 
ntm, but since he was there when the suit 
was withdrawn, the consequences men¬ 
tioned m o. 23, R. 1 , must follow. The 
argument is that o. 23. r. i, does not con¬ 
cern itself with the presence of a person-who 
may be a necessary or a proper nartv h»>. 

*112 i 5 A. I. R. 1928 All. 889 ; 114 I. 0. 734 
Bwtt Raman. 

IO MffltuJ*? Lah 273 -u Lab . 128;I28 

U ' 60 RMhhman Singh v. Natba Singh. 


the fact that the suit was withdrawn against 
him is sufficient to attract the consequences 
mentioned in the rule. I have already 
discussed above what I consider to be the 
rational interpretation of this rule and the 
circumstances under which it should be 
held to apply. I have not been referred to 
any authority which supports this conten¬ 
tion of the appellant. All the cases where the 
second suit was held barred are cases 
where the relief was claimed or available 
against the same person in the first suit. 
A.I.R. 1939 i>. C. 110 3 deals with a case where 
the first suit was properly brought against 
the trustees and on their removal from office 
the suit against them was withdrawn and 
the new trustees substituted in their places. 
It was found that the old trustees were 
personally liable to the plaintiff and not 
in their capacity as trustees and the substi¬ 
tuted trustees were not so liable. It was 
held that the second suit on the same cause 
of action against the old trustees was barred 
It was barred as the first suit was against 
necessary parties and for the same relief 
which was claimed and claimable. 


[9] It is common ground that the bar 
applies to the second suit on the same 
subject-matter or claim, i. e., in other 
words, if the subject-matter was different 
in the suit instituted on 8-1-1944, the bar 
would not apply. Learned counsel for the 
respondents maintains that the cause of 
action in the second suit is entirely different 
from the one which was compromised. 
Reliance is placed upon 42 -Bom. 155; 4 39 
Mad. 987 6 and 15 Lah. l. 6 42 Bom. 165 4 was 


a uodo in WUICD 
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plaintiff to eject the defendant. Finding, 
however, that there was no sufficient notice 
to quit, he withdrew the suit without obtain¬ 
ing the leave of the Court. Subsequently, the 
plaintiff having given a formal notice to 
quit, brought a fresh suit for ejectment. The 
defendant contended that the withdrawal 
of the former suit without permission 
operated as a bar to the second suit under 
o. 23, R. l. It was held that the withdrawal 
did not operate as a bar a9 the previous 
suit was upt a suit for the same subject- 
matter as the second suit wit hin the mean- 

K A ;J\ R - 1939 P - °- n° : 1939 Rang. 

L. R.388 : 66 I. A. 198 (P. O.), Mahant Singh 
*• Jiftyi* 

4 i o X ?Lf ® v?* 19 u? Bom - 10: 42 Bom. 165: 43 
Rakhmabtti Pirajl v. Mahadeo Narajan. 

5 * ( 4 *•,!-R- 1217 Mad. 612 : 39 Mad. 987 : 

6 V™ - S ‘?6ha Reddi v. Subba Reddi. 

, i 88) 1° A ' !• R- 1933 Rah. 943 : 15 Lab. 1 • 
141 1. 0. 864, Ali Mohamed v. Ka.nm.Bukah. 
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ing oi o. 23, R. 1. On p. 15$, it was observed 
that “subject-matter” means, to use the 
words of O. 1 , R. 1, "the series of acts or 
transactions alleged to exist giving rise to 
the relief claimed”. Obviously, the lirst 
series o? acts or transactions which formed 
the basis of the first suit was incomplete, 
or the plaintiff would have been able to 
prosecute his suit to decree. It was incom¬ 
plete because there was no notice to quit. 
The second series of acts cr transactions is 
complete because the notice to quit has 
Won given, and therefore, the two suits 
are not in. respect of the same subject- 
matter. 30 Mad. 9$7 : is a case where a suit 
for a declaration contesting widow's 
alienation was withdrawn on her death 
and the second suit for possession was not 
held barred. 15 Lab. l 6 is also to the same 
effect. 

[ 10 ] All the authorities quoted above 
simply lay down the proposition which is 
not in dispute that where in the sub. 
sequent suit the cause of action is different 
the bar contained in o. 23, n. l (3) does 
not operate. It is urged by the learned 
counsel for the appellant that the causes 
of action in the previous suit and in the 
subsequent suit are the same inas¬ 
much as the plaintiffs, i. e., the sons of 
the vendor had brought the suits to set 
aside the alienation on the ground that it 
was without consideration and necessity. It 
did not in the least matter whether A was 
iin possession or li. There is a good deal of 
force in this argument but at the time when 
jthe first suit was brought there was no 
cause of action against the defendant- 
appellant who first acquired the right to 
the property long after the first suit had 
•been withdrawn. The plaintiffs no doubt 
come to the Court again on the same 
allegations but the person against whom 
relief is claimed is different. It may be 
that the defence also is the same but that 
does not matter if the real defendant in 
the second suit is different and not 
claiming through the one in the first suit. 
I would hold, therefore, that the suit is 
not barred and affirm the decision of the 
learned District Judge and dismiss the 
appeal. As the question involved is not 
directly covered by authority, I would 
leave the parties to bear their own cost 
and also grant leave for a Letters Patent 
appeal. 

D.R./P.H. 
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Aciihru Ram J. 

Dwarka Das — Plaintiff-Petitioner v. 
Governor General of India in Council 
and others — Defendants-Respondents. 

Civil Revn. No. 489 of 1945, Decided on 2S-3- 
1940, from order oi Sub-Judge, 1st Class, .Tullun- 
dur. D/-12-2-1945. 

Civil P. C.. (1908), Ss. 10 and 151 — Appli¬ 
cability oi S. 10—In proper cases order for 
stay of subsequently instituted suit can be 
made under S. 131 in cases not covered by 
S. 10. 

In order to attract the application of S. 10, there 
must l*e a complete identity of the entire subject- 
matter of the two suits. It is necessary that 
every matter in dispute should be directly and 
substantially in issue in the two suits. (P 29 C 1] 
However, in a case not covered by S. 10 an order 
for stay of a subsequently instituted suit may bo 
made under S. 131, if the Court considers it 
necessary to make such an order in the interests 
of justice and in order to avoid unnecessary harass¬ 
ment to any of the parties. [%‘29 Cl] 

Civil P. C. — C44) Chitaley, S. 10, N. 4 and 
S. 151,N. 2, Pt. 38. 
i'll) Mulla, P. 480, Pt (i). 

.Isaram Aggarual—(or Petitioner. 
llasant Krishna Khanna , Advocate General — 
for Resjondent (G. G. in Council). 

Order.—This is a petition for revision of 
an order made by a Subordinate Judge of 
Jullundur staying the plaintiffs suit against 
the Governor-General of India in Council 
for recovery of a sum of Rs. 14,310/14/3, 
being the price of 200 bags of wheat which 
the Railway Administration is alleged to 
have failed to deliver to the plaintiff. The 
circumstances under which this petition 
has arisen may be briefly stated as follows: 
On 20-4-1943, the firm Payal Das Dharam 
Paul of Dhilwau consigned two hundred 
bags of wheat to Surat, the consignees 
being Messrs. Rasheshar Nath-Ram Kisban. 
The aforesaid consignees are alleged to 
have assigned the goods to the plaintiff 
Dwarka Dass. On the strength of this 
alleged assignment, the plaintiff lodged a 
claim with the Railway Administration. An¬ 
other firm, Messrs. Pranjivandass Jina Bhai 
also claiming under an assignment from the 
same alleged consignees, Basheshar Nath- 
Ram Kisban, made a similar claim. On 1 - 
C-1913 an interpleader suit was brought by 
Dwarka Dass plaintiff -in the Court at 
Kapurthala against the Governor-General in 
Council and the aforesaid firm Messrs. 
Pranjivandass Jina Bhai, for a declaration 
of his title to the goods consigned by Messrs. 
Dayal Das Dharam Paul to Basheshar 
Nath-Ram Kisban. Thi3 suit was decreed 
on 14-7-1943. On 30-7-1943, firm Pranji¬ 
vandass Jina Bhai brought a suit against 


Appeal dismissed. 
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the Governor-General in Council and some 
others, including Dwarka Dass plaintiff, in 
the Court at Surat, for recovery of the price 
of the aforesaid two hundred bags of wheat. 
On 17.6.1944, Dwarka Dass plaintiff brought 
the present suit in the Court at Jullundur 
impleading, besides, the Governor-General 
in Council, Messrs. Basheskar Nath and 
Ram Kishan, the proprietors of the firm 
Basheshar-Nath Ram Kishan, but without 
impleading the rival claimants Messrs. 
Pranjivandass Jina Bhai. On a plea being 
taken by the Governor-General in Council 
that the suit was liable tc be stayed under 
8 . 10 , Civil P. C., by reason of the previously 
instituted suit pending at Surat, the learned 
Subordinate Judge has made an order 
staying the suit under the aforesaid section, 
which order is being contested in the 
present petition for revision. 

[ 2 ] I am of the opinion, that S. 10 , Civil 
P. C. is not applicable to the facts of the 


present case. It is well settled that in order 
to attract the application of S. 10, there 
must be a complete identity of the entire 
subject-matter of the two suits. It is neces¬ 
sary that every matter in dispute should be 
directly and substantially in issue in the 
two suits. That admittedly is not the case 
here. I am, however, of the opinion that 
this is a fit case in which the trial of the 
suit at Jullundur should be stayed under 
S. 151, Civil P. C., pending the decision of 
tho suit at-Surat. There is abundant autho¬ 
rity for tho view that in a case not covered 
by S. 10, Civil P. C., an order for stay of a 
subsequently instituted suit may be made 
under 8. 161 , if the Court considers it neces¬ 
sary to make such an order in the interests 
of justice and in ordet to avoid unneces¬ 
sary harassment to any of the parties. The 
substantial question in the two suits is, 
whioh of the two claimants, the plaintiff 
and the firm Pranjivandass Jina Bhai, had 
a lawful title to the wheat in question. The 
plaintiff is a party to the suit brought by 
his rival claimants at Surat and the ques- 
tion as to whioh of the two had a bettor 
Utle to the goods will be decided in that 
suit. The Governor-General in Council can 
very well say that whUe the same ques- 
tion is being tried at Surat, he should not 
be compelled to have the same question 
tried simultaneously at Jullundur. The 
decision by the Surat Court, of the issue 
as to which of the two claimants was en. 
titled to the goods will practically decide 
the entire dispute, because after the deter- 
mination of that question the Governor- 


General in Council can have uo reasonable 
objection to pay the price of the goods to 
the party found entitled thereto. It was 
contended by Mr. Asa Ram Aggarwal for 
the petitioner that the question of the title 
to the goods has already been decided by 
the Court at Kapurtbnla. If so, the decision 
of Kapurthala Court may le pleaded by 
the plaintiff as a complete answer to the 
suit brought by Messrs. Pranjivandass Jina 
Bhai at Surat. If as a matter of law the 
Kapurthala decree is binding on the rival 
claimants as well as on the Governor-Gene- 
ral in Council, the stay of the suit at Jull¬ 
undur will not deprive the plaintiff of tho 
benefit of that decree .and he will be able to 
defeat the Surat suit on the strength thereof. 
I, therefore, see no reason why, if other- 
wise it is proper and desirable to stay the 
suit at Jullundur, the existence of the 
Kapurthala decree should make any differ¬ 
ence. For the reasons given above, I dis. 
miss this i>etition. I, however, make no 
order as to costs. 

N.S./d.h. Petition dismissed . 
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Arduk Rahman and Mahajax JJ. 
M.R.Varma — Defendant—Appellant v. 
William Hollins and Co. t Ltd.—Plaintiff 
— Respondent. 

First Appeal No. 327 of 1943, Decided on 1-3. 
1 -’46, from decree of Commercial Sub-Judge, 1st 
Class, Lahore, D/-19-7-1943. 

Trade mark—Infringement of—'Trade mark* 
and 'distinctive Trade mark’ meaning of 
explained—Trade mark may be lost if it has 
become so public and in such universal use 
that nobody can be deceived by it—Plaintiff 
company selling goods for number of years 
under trade mark ‘Viyella’-Trade- mark always 
associated with name of plaintiff company— 
Trade-mark capable of distinguishing plain¬ 
tiff s goods from other similar goods manufac¬ 
tured by other companies—Plaintiff held had 

‘vTiT d „ excI > 1 . sive of user of word 

Viyella on his goods and such right was not 
lost by ns becoming publici juris. 

There is no statutory law in British India rela¬ 
ting to trade marks, and the law which is applied 

i ^ rC .nni^ e - 8U ^ JeC i is /Sl b f tantia1 ^ the same as 
V™ ?ppi ie £ ‘ n England before the Trado Marks 

r.° U-™' Th f refore - thc general principle, founded 
as it is on justice and equity, is the same in both 
countries : (’40) 27 A.I.R. 1940 P. 0. 86, Foil. 

. . . , [P 31 C 1] 

if*»* symbol whioh is applied or 
attached to goods offered for sale in the market 
r°.“ s t dtatinguish them from similar goods, and 
to identify them with a particular trader or with 
his successor as the owners of a particular 
business, as being made, worked upon, imported 

haX!?’ ccrtlfi ^ d or sola him or them, orwhlcll 
has been properly registered under the Acts as ttado 
mark of a particular trader. [P 31 0 2] 
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The word “symbol” would include any design, 
print, label, heading, ticket, name, signature, 
word, letter, numeral, or any combination thereof, 
which, if adopted and used as a trade mark, 
would be protected against infringement or piracy 
except where the symbol contained misrepresenta¬ 
tion or was calculated to deceive or was scandai- 
ous or indecent. [I* 31 C 2) 

Distinctive trade mark must mean some mark 
which distinguishes the goods to which it is 
attached as those made or sold by the person who 
uses the murk. [I* 32 C 1J 

The distinctiveness of a trade mark may be 
lost through the action of the proprietor, or by 
reason of successful piracy. But it mud be remem¬ 
bered that neither would an extensive infringement 
by A single trader nor a few unprosecuted scattered 
infringements by severul traders suffice to make 
a trade mark common. (P 32 C 1] 

A trade mark cun only be said to have been 
lost if the mark has come to be so public und in 
such universal use that nobody can he deceived 
by it. [P32C2] 

In a «uit for permanent injunction to restrain 
infringement of trade mark right's and passing 
off, there was considerable evidence on the record 
to the effect that the plaintiff company’s goods 
had not only been sold in the Indian Market for a 
large number of years under the trade mark 
"Viyella" und had acquired a great deal of reputa¬ 
tion but the trade mark had been always associat¬ 
ed with the name of the plaintiff company which 
was both their manufacturer and importer. It 
was also found that whenever any trader was dis¬ 
covered by the plaintiff company to he commit¬ 
ting piracy he was restrained from continuing to 
do so. 

Held (1) that the plaintiff company had an 
exclusive right to the use of the word ‘Viyella* 
and since that symbol was capable of distinguish¬ 
ing the plaintiff company’s goods upon which it 
was placed from similar* goods manufactured by 
other companies or persons so as to identify them 
in the absence of the proprietor of the mark, it 
must be held to be distinctive and to confer a 
right on the plaintiff company for its exclusive 
user on the goods. [P 31 C 2] 

(2) that as there was no evidence to show 
that there had been such universal use of the 
plaintiff’s trade mark that nobody could be deceiv¬ 
ed by it, the term ‘Viyella’ bad not become 
jmbhei juris and the plaintiff company still 
continued to have the property in the trade 
mark. [P 33 C 1) 

Shabir Ahmad and Ram Narain — for 

Appellant. 

jY. Edmunds and Krishan Lai Kapur — 

for Respondent. 

Abdur Rahman J.—This appeal arises 
out of a suit for a permanent injunction 
brought by the respondent company to 
restrain infringement of trade mark rights 
and passing.off'. The suit was instituted 
with the allegations that the plaintiff 
company had for 4G years manufactured, 
imported and offered for sale ft certain 
cloth, articles made of that cloth, sock3 
and stockings etc., under the trade mark 
‘Viyella" and that it had, by reason of 


such user, gained considerable reputation 
in the Indian market and acquired an 
exclusive right of user of the said trade 
mark "Viyella” in connection with its 
trade in the said material or articles and 
clothing made therefrom and in other goods 
such as socks and stockings, etc. It was 
also averred that the word "Viyella” had 
been duly registered as plaintiff company’s 
trade mark in England in May 1894 and a 
declaration of the ownership of the said 
mark was duly recorded in the Calcutta 
Registration Office in 1897 in the first 
instance and subsequently in 1909, 1932,. 
and 1934. It was also alleged that the 
plaintiff company came to know that the 
defendant was advertising for sale or 
inviting offers for the purchase of a differ¬ 
ent material of Indian manufacture under 
the plaintiff company’s trade mark 
"Viyella” described by him in one of his 
cash memos as Voila which constitutes 
colourable imitations of the plaintiff's trade 
mark. The plaintiff company also asked 
for rendition of accounts of defendant’s 
profits or, in the alternative, for damages. 

[23 The defendant who is carrying on 
business at Anarkali Lahore, as a draper, rais¬ 
ed a number of pleas. He denied that the word 
"Viyella” was the distinguishing mark of the 
plaintiff company’s goods or that the plaintiff 
company had been selling its product under 
the name "Viyella”. It was also alleged that 
the plaintiff company had been manufactur¬ 
ing and selling its products under the name 
"Day and Night Viyella” and that other 
manufacturers had been selling their 
products under the names "Prem Viyella”, 
"Chaman Viyella”, "Amar Viyella”, "Mofci 
Viyella”, “Swastika Viyella”, etc. The 
defendant denied that the plaintiff company 
had acquired any exclusive right to the use of 
the word “Viyella” or that its goods or 
products had acquired any reputation in the 
market by that name. It was contended that 
the word "Viyella” was “a universal name 
given to a type of clothing material 
manufactured by different people and 
known by their different distinctive marks”. 
In short, it was contended that the word “Vi¬ 
yella” was not associated with the name of 
the plaintiff company and indicated a certain 
type of texture such as Malmal, Latha, Tw¬ 
ill, Voil, Poplin, etc. According to the de¬ 
fendant's contention the word “Viyella” had 
become publici juris as it had become so 
public and of such universal use that no 
purchaser could be deceived by the use of 
this word into the belief that ho was purchas- 
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ing the cloth or the articles as having been 
manufactured by the plaintiff company. 
In the end it wa3 pleaded that, even if the 
plaintiff had any right, it had l03t it by 
the delay in bringing the action. 

[3] The Subordinate Judge of Lahore, 
before whom the case came up for hearing, 
framed seven issues. These were decided by 
his successor in favour of the plaintiff and 
the suit was decreed in favour of the plain¬ 
tiff company, although, in the absence of 
any evidence of the extent of damages, a 
decree for rs. loo only was passed against 
the defendant by way of nominal damages. 
The defendant has appealed. 

[ 4 ] Learned counsel for the defendant- 
appellant attempted to advance the follow¬ 
ing three contentions before us: 

( 1 ) That the term “Viyella” was ap¬ 
plied to a certain kind of cloth and had on 
account of long use in the Indian market 
become publici juris and that it could no 
longer be said to have been associated with 
the name of the plaintiff company. 

( 2 ) That no deception_ either intended 
or effected, was in fact possible. 

(8) That the ’defendant had no know¬ 
ledge of the plaintiff company's user of the 
term "Viyella" in respect of its goods parti¬ 
cularly when it was admitted that the goods 
manufactured or imported by the plaintiff 
company were being sold in the market 
under the names "Day and Night Viyella" 
and boro the 9igns of a sun and a crescent. 


[fi] When it was pointed out to learned 

counsel that the second contention was, 

even if correct irrelevant in view of what 

was observed by their Lordships in A. 1 . r. 

1940 p. 0 . 86, 1 it was not pressed. The only 

two contentions, therefore, which remain to be 

considered by us are the first and the third. 

[6] As observed by their Lordships of the 

Pnvy Council in a. I. R. 1940 p. c. 66 l 

^ 8latl ! tor y law h> British India 

Innli^ 8 n rade n ^ rk9 ’ , and the ,aw "hich is 
ap £“ €d |£ere 0®. the subject is substantially tbe 

Mrrks a Ac^ at 1906’' ed ° EDgland before the Trade 
t7] They held, therefore, that "the 
Igeneral principle, founded as it is on justice 
and equity, is the same in both countries" 
In doing so they referred to the legal poai- 
fcion stated by James, L. J. in ( 1880 ) 18 ch. 
D. 895, which was to;the following effect: 
r~;._° . man 19 eptitled t0 ^Present hi s goods as 
1- ( 40) 27 A. I. R. 1940 P. C. 86 • T L R nojm 

fe™ Tell k A r 

AS i&f 8 (P - C)> Thoma3 Bear & s °" 9 v- 

■S£-°» 18 0h,D ' 80 5, Singer Manufacturing Co. ▼. 


being the gocds of another man; and no man is 
permitted to useany mark, sign or symbol, device 
or means, whereby without making a direct false 
representation himself to a purchaser who pur¬ 
chases from him, he enables such purchaser to tell 
a lie or to make a false representation to some¬ 
body else who is the ultimate purchaser.’* 

[13} The common law definition of a 
trade mark was given by Kerly in his well- 
known book on Trade Mark?, Edn. 6, in the 
following words: 

“A trade mark is a symbol which isj 
applied or attached to goods offered for sale in the 
market, bo as to distinguish them from similar 
goods, and to identify them with a particular 
trader or with his successor as tbe owners of a 
particular business, as being made, worked upon, 
imported, selected, certified or sold by him or, 
them or, which has been properly registered under 
the Acts as the trade mark of a particular trader.” 

[9] The word “symbol" used in this defi¬ 
nition would include any design, print, label, 
heading, ticket, name, signature, word, 
letter, numeral, or any combination there¬ 
of which, if adopted and used as a trade mark, 
would be protected against infringement or 
piracy except where the symbol contained 
misrepresentation or was calculated to 
deceive or was scandalous or indecent. 

[ 10 ] There is considerable evidence on 
the record to the effect that the plaintiff' 
company’s goods had not only been sold in 
the Indian market for a large number of 
years under the trade mark “Viyella" and 
has acquired a great deal of reputation and 
that this trade mark has been always 
associated with the name of the plaintiff 
company which is both their manufacturer 
and .importer. The statements of Mr. 
Grahamslaw of Messrs. Rankin «fc Co., Mr. 
Pitman, the Managing Director of ilessrs. 
Pitman and Co. Ltd., Mr. Atkinson recorded 
by the Court and the statements of Mr. Mac- 
ewan, Mr. Paresh Sen, Mr. Morton and Mr. 
Remfry recorded on commission and printed 
at pp. 15 to 45 of the paper book are clear 
and were rightly accepted by the trial 
Court. These statements stand unrebutted 
and after their evidence had been read to 
us learned counsel for the appellant him¬ 
self did not pursue his contention on this 
aspect °f the case seriously. Applying the 
definition given above there can be no' 
manner of doubt that the plaintiff company 
has an exclusive right to the use of the word 
Viyella and since this symbol is oapable 
of distinguishing the plaintiff company's 
goods upon which it was placed from simi. 
lar goods manufactured by other companies 
or persona so as to identify them in the 
absence of the proprietor of the mark, it 
must be held to be distinctive and to 
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confer a right in the plaintiff-company for 
its exclusive user on their goods. The word 
'distinctive” has been used by me in the 
sense in which it was used by Lindlev, L. J. 

in (1SSG) 32 ch. D. 247 3 : 

“Distinctive trade mark must mean some mark 
which distinguishes the goods to whi h it is 
attached as tho«e made or sold by the person who 
uses the mark.” 

[ 11 ! Similarly, Lord Halsburv in (1890) 
15 A. C. 31G, 4 defined the word ‘distinc¬ 
tive* as meaning, distinguishing a parti¬ 
cular person’s goods from somebody else’s 
not a quality attributed to the particular 
article, but distinctive in that respect that 
it means that it is a manufacture of his 
distinguished from somebody else’s. 

[ 12 ] I have no hesitation in holding on 
the evidence to which I have referred and 
on the documents Exs. I, II and IV, that 
the plaintiff company has succeeded in es- 
tablishing that it had, at any rate in the past, 
a trade mark in the goods manufactured and 
imported by it and which were sold in the 
Indian market under the name ‘Viyella.” 

[131 A great emphasis was, however, laid 
by learned counsel for the apiellant 
on the fact that, even if the plaintiff 
company were found to have a trade 
mark in the term 'Viyella*, it had by 
universal user in India ceased to be a mark 
by which its goods are distinguished from 
those manufactured by others, or in other 
words that this name had by constant user 
by various manufacturers and sellers in 
India come to denote a variety of goods 
and does no longer denote that the goods 
sold under that name were manufactured, im¬ 
ported or sold by the plaintiff company. 

[14) The question, therefore, to decide is 
whether the plaintiff's trade mark 'Viyella* 
has by becoming common to the trade, 
ceased to be distinctive. It is true that distin¬ 
ctiveness may be lost through the action of 
the proprietor, or by reason of successful pir¬ 
acy. But it must be remembered that neither 
would an extensive infringement by a single 
trader nor a few unprosecuted scattered 
infringements by several traders suffice to 
make a trade mark common. Meilish L. J. 

observed in (1872) 7 ch. Gil 6 as follows: 

"It has boon said that one murder makes 
a villain, and millions a hero; but I think it 
would hardly do. to act on that principle in such 
matters as this, and to say that the extent of a 

3. (1886) 32 Ch. 1). *247: 55 L. d. Ch. 377: 54 L. T. 

314, Wood v. Lambert. 

4. (1890) 15 A. C. 316, Perry Davis & Sons v. 

Lancaster Herbord. 

5. (1872) 7 Ch. Gil : 41 L.J. Ch. G82: 27 LT 219: 

20 W. R. 818, Ford v. Foster. 


man's piratical invasion of his neighbour’s rights 
is to convert his piracy into a lawful trade. 
There is no doubt, I think, that a word 
which was originally a trade mark to the exclusive 
use of which a particular trader, or his successors 
in trade, may have been entitled may subsequently 
become publici juris as in the case wbicb baa 
been cited of Harvey’s Sauce. I think the test 
niu-t be, whether the use of it by other persons 
is still calculated to deceive the public, whether it 
may still have the effect of inducing the public to 
buy goods not made by the original owuer of the 
trade mark as if they were his goods. If this mark 
bus come to be so public and in such universal 
use tint nobody can be deceived by it and can be 
induced from the use of it to believe that he 
is buying the goods of the original traders it appears 
to me, however hard to some extent it may appear 
on the trader, yet practically as the right to a trade 
mark is simply a right to prevent the trader from 
being cheated by other persons’ goods being sold as 
his goods through the fraudulent use of his trade 
mark, the right to the trade mark must be gone." 

[15] The question, therefore, is whether tk e 
appellant has in the words of Meilish L. J., 
succeeded in establishing in the present case 
whether the use of the trade mark ‘Viyella* 
is still calculated to deceive the public, or 
"whether: it may still have the effect of 
inducing the public to buy goods not made 
by the original owner of the trade mark as 
if they were his goods. It can only be held 
to have been lost if the mark has come to be 
so public and in such universal use that no 
body can be deceived by it.” When I look 
to the evidence in the case, I do not find 
any such universal use of the mark. On the 
contrary I find that whenever any trader 
was discovered by the plaintiff company to 
bo committing a piracy he was restrained 
from continuing so to do. Exbs. Nos. 5 to 11 
are the undertakings given by various 
merchants and manufacturing companies 
not to use the trade mark or trade name 
"Viyella" on any advertisement, catalogue, 
price-list paper, wrapper, box, cortonor 
other receptacle used in connection with the 
sale of goods either alone or in combination 
with other words in connection with the 
sale of like goods in any manner whatsoever. 
These undertakings are of considerable 
importance • as the company in which the 
material sold by the defendant was manu¬ 
factured had itself given an undertaking not 
to use the plaintiff company’s trade mark 
and the defendant who was merely selling 
the material manufactured by that company 
cannot be held to possess an independent 
right. It is true that the defendant had 
advertised the sale of Viyella on 15-9-1941 
(rx. p/2) but this can be of no consequence 
as the company, which had manufactured 
that material, subsequently recognised the 
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plaintiff company’s right in the trade mark 
“Viyella” and gave an express undertaking that 
it would not use that mark in connection with 
any goods manufactured by it. It may also be 
observed that the trade mark “Viyella” has been 
used by the plaintiff company not only on the 
cloth manufactured by it or articles made of 
that cloth but also on knitted socks or stockings 
which are also sold in the market under that 
name. This clearly shows that “Viyella” 13 not 
the name of a cloth as contended for on behalf 
of the appellant but of woven knitted socks or 
stockings as well. There is, moreover, no evi¬ 
dence on the record which would show that there 
has been such universal use of the plaintiff’s 
trade mark that no body could be deceived by 
it. Even the defendant’s evidence itself shows 
that Viyella is still considered to be the product 
of the plaintiff company and of no other trader. 
I must, therefore, find that the term “Viyella’ 1 
has not become publici juris and that the pftin- 
tiff company still continues to have the property 
in that trade mark. 

[24] For the above reasons I would dismiss the 
appeal with costs. 

Mahajan J. — I agree. 

K,s> Appeal dismissed. 
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« C - : (l9 ° 8,> ~ Ma,,er direc, 'y and 

wbstutfally in issue-Dispute relating to owner- 
ahlp of trees - Decision on title to land on which 
tree S grew necessary _ Title to land is directly 
ind substantially in issue. y 

Whero in a suit the dispute relates to the ownership 

to thTT- ,'V rder f° decide wll0 ther the trees belong 

£o de wK'fh ° r b ° d ? f , e , nd ? nt3 “ is necessary to 
‘he owner of the land on which the trees 

Kue b betitr,°th he fttl , d iB . di f ectIy and substantially 

■LssttS sews “s 

| (’44) Chitaley, S. 11, N. 7. 
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Malik Baikal Ali and Malik Shaukat Ali 

— for Appellants. 

F. C. Mittal — for Respondents. 

Judgment. — This second appeal has arisen 
under the following circumstances. The dispute 
in this litigation relates to a site which is shown 
in the plan Ex. P-10 in pink colour and is indi¬ 
cated by the letter It has an area of 1127 
square yards. It is a part of a bigger plot which 
is indicated in the aforesaid plan by the letter 
The plaintiffs are some Pathaus proprietors 
of the village Shahabad where as the defen¬ 
dants are the Chamars of the aforesaid village. 
To the east of the site in dispute there is a 
passage and to the east of that passage in front 
of the site in dispute are the houses of the 
Chamars. In the year 1903, there was some 
dispute between the Chamars and Abdul Ghani 
Khan plaintiff, Abdul Aziz Khan grandfather 
of Mohsin Ali Khan, plaintiff, and Mohd. Sharif 
Khan, defendant, Abdul Hakim Khan father of 
Mohd. Hanif Khan, plaintiff and one Sher Mohd. 
Khan son of Gul Sher Khan, who is said to have 
since died childless, regarding trees growing on 
the-plot of land which is indicated in the plan 
Ex. P-10 by the letter 'A' and includes the site 
S. Forty eight kikar trees growing on the 
aforesaid plot of land were sold by Abdul Aziz 
Khan Abdul Ghani Khan, Abdul Hakim Khan 
and Sher Mohd. Kban to another Abdul Aziz 
Ivhan who was also a Pathan of the same village. 
The purchaser was resisted in cutting and the 
removing the trees by the Chamars and had to 
bring a suit in which besides the four vendors 
nineteen Chamars were impleaded os defendants. 
The parties to the suit referred their dispute to 
the arbitration of 2 persons, Qazi Mohammad 
Latif and Devi Ditta Mai. The arbitrators gave 
their award on 17.M909. They held that the 
land on which the trees in dispute stood was 
included in kliasra nos . 2 , 16 and i$ of the 
settlement of 1862 which were recorded as the 
property of all the heirs of Zain Khan in the 
aforesaid settlement and that the four vendors 

T-u r ® 3ucc ® 6aor s-iD-interest of the said Zaiu 
Khan. They further held that the land under 

5® pr °P®, rfc y of A bdul Aziz Ivhan, 

qu uuT £ han - Abdul Ba3dm Khan and 
bher Mohd. Khan who had lawfully sold the 

trees standing thereon to the plaintiff. It was 

further pointed out that the Chamars were not 

proprietors of any land in the village and were 

Oteupj rag their residential houses os riaya of 

fnfSf ?“ th6 f finding3 ‘ the Pontiff was held 
entitled to a decree of his claim. The Court 

oranted the plaintiff a decree in the terms of the 
award. 

a I 21 I& \ 9 V.' 49 Ghamars of Shahabad brought 
a representative suit against Abdul Aziz Khan, 
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the plaintiff of the rail of 1909, as well as the 
four Pathans who had sold the trees to him, for 
a declaration that the sale of the 45 trees stand¬ 
ing on the plots of land measuring 9045 square 
yards, which was the property of the plaintiffs 
and in their possession, should be declared to be 
inoperative against them. This suit was dismis¬ 
sed by the trial Court on 5-12-1911. It was held 
that the plaintiffs had nothing to do with the 
land on which the trees grew and that the said 
land being the property of the proprietary body 
of the village the plaintiffs were not entitled to 
the relief claimed by them. The decree dismis¬ 
sing the plaintiffs’ suit was confirmed on appeal 
by the District Judge, Ambala, by means of his 
judgment dated 5-3-1912 and a second appeal to 
the Chief Court was dismissed in limine on 
23-7-1912. In 1936, on account of some dispute 
between the Pathans and the Chamars regard¬ 
ing the site in dispute, the police initiated 
proceedings against the parties under S. 145, 
Criminal P. C., insamuch as breach of the peace 
was apprehended as a result of the aforesaid 
dispute. The proceedings under S. 145 were dis¬ 
posed of by Mr. Kan war Bban Narnia, a first 
Class Magistrate of Kami. By means of his 
order dated 5-5 1937, be held that the Chamars 
were in possession of the site. It seems that the 
Chamars proposed to raise some superstructure 
on the site but were being resisted by the 
present plaintiffs in doing so. After the proceed¬ 
ings under S. 145, Criminal P. C., had been 
decided in the Cbamars’ favour, the plaintiffs 
brought a suit for a permanent injunction 
against the Chamars to restrain them from raising 
any superstructure on the suit site. That suit was, 
however, dismissed on 14-12-1939 on the ground 
that the defendants being in possession of the 
site, a suit fcr injunction was not maintainable 
and the plaintiffs’ proper remedy was to bring a 
suit for possession. On 6-2-1940, the plaintiffs 
brought the suit which has given rise to the 
present second appeal, claiming possession of the 
site indicated by the letter ‘s’ in the plan. The 
suit was a representative suit, formal permission 
of the Court under 0. 1, R. 8, Civil P. C., having 
been obtained for suing some of the Chamars as 
representatives of the entire body of Chamars. 
On the pleadings of the parties, the following 
issues were framed by the learned trial Judge: 

“(1) Whether the land ‘S’ :n dispute belongs to the 
plaintiffs ? 

(2) Is the ndindicsticn-of the aboTe^questicn barred 
by res judicata ? 

(3) Have the plaintiffs been in possession oi the land 
in dispute within 12 years ? 

(4) Whether the plaint has been prcpeiij valued for 
purposes of Court-fee andijurisdiction ? 

(5) Belief.” 


Issue No. 4 was tried as a preliminary 
issue and was disposed of on 22-4-1940. After 
recording the evidence of the parties, the first 
and the second issues were decided in the plaintiffs' 
favour but the issue 3 was decided against them 
and their suit was dismissed. The learned trial 
Judge was of the opinion that although the 
plaintiffs' title to the suit site had been establi¬ 
shed beyond doubt their possession within 12 
years had not been proved, and that, on the other 
hand, the defendants Chamars had succeeded in 
establishing their adverse possession of the site 
in dispute for more than 12 years. On appeal by 
the plaintiffs, the learned District Judge held 
that the decisions of the previous suits relating 
to trees did not operate as res judicata , that 
the site in dispute had been proved to be a part 
of the SLamilat oi the village and therefore the 
property of the proprietary body including the 
Pathans, but that the plaintiffs had failed to 
prof* themselves to be tie heirs of Zain Khan 
whose descendants had been shown to be in 
r os session of the site in the settlement of 1852. 
He further held that the plaintiffs not having 
sued on behali of the proprietary body and 
having failed to prove any exclusive title in them¬ 
selves were not competent to maintain the suit 
He also held that the defendants bad been in 
continuous possession of the suit site for more 
than 12 years but he did not agree that their 
possession could be regarded as adverse. He was, 
however, of the opinion that the defendants as 
non-proprietors were entitled to remain in pos¬ 
session of the site and to use the same for the 
purposes for which it had teen hitherto used 
without any interfereuce by the proprietary 
tody. On these findings, the plaintiffs' appeal 
was dismissed. They have come up in second 
appeal to this Court. 

Uj After bearing the learned counsel for the 
parties, I find myself unable to agree with the 
learned District Judge’s decision on the question 
of res judicata. The second suit which was 
brought by the Chamars in 1911 was a represen¬ 
tative suit and all the Chamars of the locality 
were parties to it. Although the dispute related 
to the ownership of the trees but in order to de¬ 
cide whether the trees belonged to the plain¬ 
tiffs or the defendants it was necessary to decide 
who was the owner of the land on which the 
trees grew. The title to the land was therefore 
directly and substantially in issue between the 
panics to the said suit. The plaintiffs in the 
present litigation are indisputably the descen¬ 
dants and the representatives-in-interest of the 
Pathan defendants of that suit I have there¬ 
fore no reasonable doubt that the finding on the 
question of the title to the land on which the 
trees then in dispute grew does operate as res 
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judicata between the parties in the present 
suit. 

[ 5 ] Otherwise too. I think there is sufficient 
evidence to connect the present plaintiffs with 
the descendants of Zain Khan who were shown 
in possession of the site in dispute in the settle¬ 
ment of 1852. Although the site was a part of 
the Shamilat of the village and therefore has 
been rightly held by the learned District Judge 
to belong to the entire proprietary body, yet, the 

* plaintiffs’ ancestors, who were some of the mem- 

* bers of the proprietary body, having been in ex¬ 
clusive possession of this site sometime before 
1859, must be regarded as having the right to 
remain in possession as cosharers till such time 
as the partition of the Shamilat takes place. 
Even if the judgments in the two suits of 1903 
and 1921 be held not to operate as res judicata 
in the present case, the fact that the predecessors- 
in-interest of the present plaintiffs successfully 
asserted their title to the suit land as the heirs 
of Zain Khan is very good evidence of their 
descent from or connection with the aforesaid 
Zain Khan. 

[6] For all these reasons, I am of the opinion 
that the trial Court decided issues 1 and 2 cor¬ 
rectly and that the learned District Judge is 
wrong in holding that the plaintiffs had no locus 
standi to maintain the suit. 

[7] The finding of the two Courts below as to 
the plaintiffs not having been proved to be iu 
possession of the suit site within 12 years prior 
to the institution of the suit is one of fact and, 
after hearing the learned counsel for the parties,’ 

1 do not find any reason to differ from it. 

fe] It was contended by Mr.iBarkat Ali that 
too plaintiffs* suit had been resisted by the de- • 
fendants only on the plea of their having ac¬ 
quired a prescriptive title to the suit site by 
reason of adverse possession for the statutory 
period but that they had never claimed that if 
they were found not to have held adverse pos- 
session of the suit property for the statutory 
period they were otherwise entitled to retain 
^session of the same as non-proprietors resi- 
iJ 0r for the purposes for which they 
u f it He urged that the 

ST f l' C C . UStomary sa non pro- 
vJ n th . e Blte9 in their occupation had 

32f. 1)6611 TS* by the defendants in their 
plMdmgg and that the learned District Judge 

M really sought to make out an entirely new 

CMe for them in giving them relief on this baai g . 

a ; • h A WeVer - ‘ hink ‘ hafc the learned Dig. 

tXaW? ^ antS ° C haa ^missed the plain- 
sS^t on the ground of the defendants’ pos. 

SJS ."? y cn8 ternary rights in the suit site 
he plaintiffs came into Court alleging posset 


sion and dispossession. They alleged their own 
possession within 12 years prior to the suit and 
their dispossession by the defendants a short 
time before the institution of the suit. Accord¬ 
ingly, in view of the provisions of art. 142, 
Limitation Act, the learned trial Judge called 
upon the plaintiffs to prove their possession 
within 12 years prior to the suit. Either in the 
trial Court or at the appellate stage, the plaintiffs 
took no exception to the form in which issue 3 
was framed. The learned District Judge affirmed 
the decision of the learned trial Judge on this 
issue. He expressly believed the defendants' wit¬ 
nesses in preference to those produced by the 
. plaintiffs. He held that the defendants had a 
dharamsala on the suit land which fell down 
five or six years ago, that the said dharamsala 
was used for housing marriage parties of Cha- 
raars and that the site had also been used by 
the Chamars for storing cow-dung cakes and for 
other purposes connected with the Chamars' work 
of skinning the animals, tanning the skins and 
collecting bones, etc. In view of the form of 
issue 3, the question of the character or quality 
of the defendants’ possession really did not 
arise. The learned District Judge, however, 
thought it fit to define the precise nature 
of the defendants’ possession and to point out 
that by reason of their being non-proprietors 
m the village their possession, whatever its age 
and however notorious, could not bo regarded as 
adverse and could not ripen into ownership the 
only right vesting in the defendants being the 
right of enjoyment and user as non-proprietors 
for the purposes for which they had been using 
it till then. By defining the character of the 
defendants’ possession, the learned District Judge 
cannot be regarded as having made out any 
new case for the defendants. In faot what ho 
has done is merely to safeguard the interests of 
tne plaintiffs and other members of the proprie¬ 
tary body by distinctly pointing out that the 
dismissal of the suit on the ground of the plain, 
tiffs failure to prove their possession within 12 
years should not be deemed to negative the title 
of the plaintiffs or of the proprietary body to 
the suit site or to declare the defendants to bo 
the owners of the site. Although the plaintiffs bv 
reason of their failure to prove their possession 
J 0 th ‘ n . 12 y oars have not been able to dispossess 
tto defendants m the present suit, it may be 

may X ab!e t0 ouat in case the 
suit site ceases to be required by them for the 

purposes for which they have been hitherto 
using it or any attempt is made by them to 
divert the user of the site. 

. [9] Fo / S® given above, I uphold the 
decree of the learned District Judge and dis- 

toiss the appeal. In the ciroumstancea of the 
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case, however, I make no order as to the costs 
of this appeal. 

D.B /DM. Appeal dismissed. 
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Abdub Rahman .t. 

Vishan Das — Judgment-dehor — Appel¬ 
lant v. L. Chandi Ram — Decree-holder — 
Respondent. 

Execution Second Appeal No. 1975 of 1944. Decided 
on 6-12-1945, from order of I>isl. Judge, Mianwali, 
D/- 31-8-194 4. 

(a) Punjab Relief of Indebtedness Act (7 [VII] of 
1935), S. 20 (4)—Applicability. 

Section 20 (4) can have no application to an applica¬ 
tion for execution which is pending before the civil 
Court at the time when an application is made to the 
Board for conciliation. [P 36 C 2] 

(b) Limitation Act (1908), Art. 182—Stay of exe¬ 
cution — On receipt of certificate granted under 
S. 20, Punjab Relief of Indebtedness Act, executing 
-Court ordering execution application to be con¬ 
signed to record room—Order held was one of stay 
or suspension and not of dismissal. 

On receipt of an order under S. 25. Punjab Belief of 
Indebtedness Act, the executing Court suspended the 
execution proceedings as it was bound to do so. As no 
agreement between the parties was arrived at a certifi¬ 
cate was granted by the Board under S. 20 as a result 
of which the decree-holder was precluded from exe¬ 
cuting the decree for 9 years. On receipt of this certifi¬ 
cate the executing Court passed an order consigning the 
execution to record room as being unsatisfied : 

Held that the words “consigned to record room" in 
the order did not bring the application to an end. As there 
was no provision of law either in the Code of Civil Pro¬ 
cedure or in the Punjab Belief of Indebtedness Act 
under which the Court could have dismissed the decree- 
holder’s application the order passed by the Court could 
only be, in the circumstances, construed as an order of 
suspension or of stay and not of dismissal. [P 37 C 1] 

A subsequent application for execution must therefor 0 
he treated as an application for continuation of the pro" 
ceedings held on the previous application and not a 
fresh application for execution: ('43) 30 A. I. B. 1943 
Lah. 176 (F.B.), Ref. [P 37 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 182, N. 143. 

(’38) Rustomji, page 1688. 

S. Copal Singh — for Appellant. 

Roop Chand — for Respondent. 

Judgment.—A decree for Bs. 550 was passed 
in favour of the respondent on 18-11-1939. It was 
payable in instalments. On a default in payment 
the decree-holder applied for execution of his 
decree on 2 5 -1011. The judgment-debtor then 
applied to the Debt Conciliation Board for con¬ 
ciliation of his debt. An order was then issued 
by the Board under s. 25, Punjab Relief of 
Indebtedness Act, and being informed of the 
order, the execution Court stayed the execution 
of the decree on 14-4-1942. The parties could not 
come to an agreement before the Board and a 
certificate was eventually granted by the Board 
under s. 20 , as a result of which the decree. 


holder could not have applied for execution for 
about nine years. On receipt of this certificate 
the executing Court passed an order on K-l-1943 
(and not the 5th January as mentioned by the 
learned District Judge). It was to the following 
effect: 

"That according to the rohhar received from the Con¬ 
ciliation Board the judgment-debtor has received a certifi¬ 
cate that the decree-holder would only be entitled to 
execute the decree after Pah, Sambat 2009. The exe¬ 
cution is. therefore, consigned to record room ns being 
unsatisfied.-The attached property is relea-.ed.” « 

The main question to decide in this appeal is as 
to the legal effect of tbi3 order. If this order is 
construed as one for dismissal of the application 
for execution it will have to be held that the 
‘second application made on behalf of the decree- 
holder on 2-12-1913, was a fresh application and 
not in continuation of the application made by 
him on 2-51941. The trial Court had accepted 
the contention advanced on behalf of the judg¬ 
ment debtor and held that the second applica¬ 
tion was not competent in view of the provisions 
of S. 20 (l), Punjab Relief of Indebtedness Act. 

On appeal, however, the learned District Judge 
came to the conclusion that S. 20 (4), Punjab 
Relief of Indebtedness Act, could have no effect 
on an application which was pending at the 
time when the application was made to the 
Board for conciliation. He did not, however, 
expressly decide that the application dated 
2 12-1941 had not been dismissed but assumed it 
to bo so. I agree with the learned District l 
Judge that, according to plain words of S. 20 (4) 
of the Act, it could have no application to an 
application for execution which had been at 
that time pending before the civil Court and the 
trial Court’s opinion that it applied to the appli¬ 
cations then pending could not have been sus¬ 
tained. But the question really is whether the 
first application can bo held to be pending in 
spite of the order passed by the civil Court on 
15-1 1943. This is a legal question and had not 
been probably very clearly put forward by the 
counsel for the decree holder before the lower 
Courts. When it was raised before me on behalf 
of the respondent yesterday I gave time to 
learned counsel for the parties to argue it before 
me today. 

Having heard learned counsel for the parties! 

I am of the view that the words "consigned toj 
record room” in the order did not bring the | 
application to an end. Their effect had to be, a3 - 
held in [Tulsi Das v. Diala Ram], A. I. B. 1943 
Lab. 176, 1 ascertained with reference to the at- 
tending circumstances and not merely from the 
form of the order. Now the circumstances in 
which this order was passed were that on the 

1. (’43) 30 A. 1. B. 1943 Lah. 176 (190): I.L.B. (1944) 

Lah. 1 : 208 1. C. 441 (L-.B.). 
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receipt of the order under S. *25 of this Act the 
execution Court had suspended the proceedings 
as it was bound to do. As no agreement between 
the parties was arrived at, a certificate was 
granted by the Board. The legal effect of this 
order under sub-s. (-0 of S. 20 was that no appli¬ 
cation for execution could have been made sub¬ 
sequently or, in other words, the decree could 
not have been executed subsequently on an ap- 
h plication made by the decree-holder after the 
date of certification. This did not mean that the 
application, which was pending at the time of 
certification, had to be dismissed. I can find no 
provision of law either in the Code of Civil Pro¬ 
cedure or in the Punjab Relief of Indebtedness 
Act under which the Court could have dismissed 
the decree-holder’s application. Since the appli¬ 
cation for execution could not have been dismis¬ 
sed by the Court the order passed by the Court 
on 15-1-1943, can only be in the circumstances, 
construed as an order of suspension or of stay 
and not of dismissal as urged by learned 
counsel for the appellant. And once that order 
is construed in that way, the second application 
must be held to be, a9 it in form actually was, 
an application for continuation of the proceed¬ 
ings held on the previous application. In other 
words, it was an application to restart the pro- 
ceedings and not a fresh application for execu¬ 
tion. For the above reasons, I would maintain 
the order passed by the learned District Judgo 
and dismiss the appeal, but, as the point raised 
before me bad not been definitely raised before 
the lower Courts and I had shown certain 
amount of indulgence to the decree-holder in 
permitting him to raise it for the first time in 
this Court, I would order the parties to bear 
their own costs throughout. 

N-S ’/ D,H - Appeal dismissed. 
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Teja Singh and Mohammad Sharif jj. 

Emperor™ — Convict — Appellant ’ 

uSui* , APPW11 J Na . 223 of Decided o 

DMoilO iflJr 0rder ° f Session8 Jud S®. Rawalpind 

tnat A appeared on the scene at this stag' 


and pulling out B's Kirpan from his bolt, stabbed B 
with it, as the result of which B died. .4 was tried for 
murder, convicted under S. 302 and sentenced to death 
by the Sessions Judge. A contended that B inflicted 
some injuries on him with his Kirpan and it was after 
this that A snatched B's Kirpan and hit him back in 
self-defence. There appeared 10 be certain injuries on 
the person of .1 which were trivial and all on the lower 
part of his body such as right knee, thighs etc. : 

Held (i) that .4’s injuries were consistent with his 
version that B whipped out his Kirpan and wanted to 
attack A with it when A grappled with him. In such a 
case the result would be that they would both bend and 
the assailant in his effort to thwart his opponent would 
succeed, if at all, in inflicting only very slight injuries 
and those too only on the lower parts of his body. 

[P 39 C 1] 

(ii) that A received injuries at the hands of B and it 

was after A had been injured that he snatched the 
weapon from him and attacked him, in the exercise of 
the right of self-defence. [P 40 C 1] 

(iii) that A's subsequent conduct, however, showed 

that he acted in a spirit of revenge and not in the bona 
fide exercise of the right of self-defence which extended 
only to disabling B from doing any barm to him. In 
showering blows upon blows on B after disarming him, 
.{^xceeded bis right of self-defence and was, therefore, 
guilty of the offence of culpable homicide not amounting 
to murder under S. 304, Purt I. [P 40 C 1,2J 

Penal Code-(’45) Ratnnlal, S. 300, Exc.2, pp. 722-23; 
S. 99, P.212. 

(*36) Gour, S. 300, Exc. *2, P. 100 ; S. 99, P. 381, 
Paras. 895, 89G. 

J. G. Sethi a>id M. L. Sethi — for Appellant. 

A. G. Maurice and Hem Faj Maliajan for 
Advocate-General ~ for the Crown. 


Teja Smgh J, — Harbans Singh, his father 
Lachhman SiDgb and bis sister Mt. Tej Kaur 
were tried by the learned Sessions Judge of 
Rawalpindi, the first for the murder of Karam 
Singh and the second and the third for the abet¬ 
ment of the said murder. Lachhman Singh and 
Mt. Tej Kaur were acquitted: Harbans Singh 
was convicted under S.S 02 , Penal Code, and 
sentenced to death. He has appealed and we 
have also before us a reference made by tbo 
learned Judge of the Court below for the con- 
firmation of the death sentence. Tho tragedy is 
alleged to have taken place on 30 - 5-1945 about 
8-30 P. M. Sometime earlier there was a quarrel 
between Sawinder Singh, nephew of Karam Singh 
deceased, and a younger brother of Harbans 
Singh over kabaddi. Harbans Singh came up 
when the boys were quarrelling, took Sawinder 
Smgh to his house and it is alleged that he tied 
him to a cot and gave him some beating. 
Sawinder Singh s mother came to know of it. She 
went to Harbans Singh’s house and entreated 
him to release the boy but he would not listen 
to her. Later on she took two or three persons 
including P. W. Hari Singh to Harbans Singh 
and it was through their intervention that she 
succeeded in having Sawinder Singh set free. 
Karam Smgh deceased was not then in the vil. 
lage. Ho returned about 8-30 p. m. and on 
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coming to know of the incident from Sawinder 
Singh's mother went to Harlans Singh’s house 
to remonstrate with him for his treatment of 
Sawinder Singh. He met Lachhman Singh 
accused outside tiie house and they both started 
quarrelling. From words they came to blows. 
The prosecution case was that Mfc. Tej Kaur ar- 
lived on hearing the noise, caught hold of the 
feet of Karam Singh from behind and tried to 
I«ull him down. Lachhman Singh held the man 
by his arms. Before they could fell Karam 
Singh to the ground, Harlans Singh appeared 
on the scene and pulling out Karam Singh’s 
kirpan from the scabbard, which he was wear¬ 
ing in his belt, stabled him with it. The occur¬ 
rence was witnessed by I lari Singh, son of 
Amir Singh, llari Singh son of Jownhar Singh, 
Hardit Singh, Man Singh and Sohan Singh. By 
the time these men reached the spot all the three 
accused made good their escape and ran to their 
house. Harbans Singh took away Karam Singh's 
kirpan with him. Karam Singh got up and 
made an effort to walk back to bis house but 
be staggered at a short distance and fell down. 
Some of the eye-witnesses put him on a cot and 
carried him to the Civil Hospital. He succumbed 
to bis injuries just as he arrived at the hospital. 
It is alleged that P. \V. llari Singh, son of Amir 
Singh went towards the jiolice post of Rata 
Amral to lodge a report. On the way lie was met 
by the head constable Allah Dad who recorded 
his statement and sent a copy of it to the police 
station for the registration of the case. By the 
time Allah Dad reached the hospital Ilarbans 
Singh had also arrived there. He was medically 
examined by Dr. Ram Gopal, Sub-charge of the 
hospital, at 10 r. M. 

[2) According to the Civil Surgeon, who con¬ 
ducted post-mortem examination on Karam 
Singh’s dead body, he had live incised wounds, 
two on the chest and one each on the right fore¬ 
arm, the back of the left elbow and the outer 
side of the left hip. Both the chest wounds 
measured i' x J*. One was below the right nipple 
and had cut through the fifth rib, the right 
pleura, the right lung, the diaphragm, the peri¬ 
toneum and the liver. The second wound, which 
was transverse in direction and wa9 situated 
over the lateral aspect of the right side of chest 
at the level of the tenth inter-space, had also 
pierced the diaphragm and the peritoneum and 
had cut through the right tenth inter-space and 
part of the right lung and then a part of the 
pleura. The hip wound was 4 inches in depth. 
The doctor's opinion was that wounds Nos. 1 and 
2 were sufficient to cause death individually in 
the ordinary course of nature and that death 
was due to shock brought about by internal 
haemorrhage rolling from the wounds in the 


right lung and the liver. Dr. Ram Gopal de¬ 
posed that Harbans Singh had 12 injuries con- 
sisting of two incised wounds on the right thigh, 
two superficial cuts on the right thigh, an in¬ 
cised wound on the right knee, two incised 
wounds on the left thigh, a linear cut on the 
front of last digit of left index linger, a linear 
bruise just below the inner end of left clevicle 
and three blue marks each about li x £ on the 
front side of the chest. In the statement that 
Harbans Singh made in the committing Magis¬ 
trate’s Court he admitted the quarrel between 
his brother and Sawinder Singh and his taking 
the latter to his house and giving him a beating, 
lie also admitted that Karam Singh came to 
his house where he had a quarrel with his father 
Lachhman Singh and he (Harbans Singh) stab- 
bed Karam Singh with his kirpan. He, how¬ 
ever, contended that Karam Singh was the 
aggressor and he injured him in the exercise of 
the right of private defence, llis statement on 
this point may be given in his own words: 

"At about 8 or 8*30 P. M. I emerged from iny 
bouse and saw the deceased grappling with my father, 
Lachhman Singh, accused, who was entreating the 
deceased to drop the matter as it was a trivial quarrel 
between the children. I said to the deceased that the 
fault, if any, was mine and that he should not beat my 
father. The deceased at once whipped out his kirpan . 
Ex. P. 1, and started giving me blows with it. I 
snatched his kirpan and he wanted to take it back say¬ 
ing that he would kill ine. I gave him some blows with 
this kirpan in self-defence." 

[3] It may here be mentionel that the kirpan 
was recovered by the police from a box in Har¬ 
bans Singh’s house. Of the persons who are 
alleged to have seen the occurrence the two 
llari Singhs, Hardit Singh and Man Singh gave 
evidence for the prosecution. Sohan Singh was 
merely tendered for cross examination. Each of 
the witnesses deposed that Harbans Singh pul¬ 
led out Karam Singh’s kirpan and struck him 
with it while he was grappling with Lachhman 
Singh. As regards Harbans Singh’s injuries they 
denied that he received them at the hands of 
Karam Singh. It was mentioned in the report 
made by Hari Singh son of Amir Singh that 
Harbans Singh had no injuries on his person 
when he left the spot but later on he saw him 
coming out of the house in an injured condition 
and going to the hospital with his father. Hari 
Singh stuck to this position in Court and the 
other witnesses also supported him. The appel¬ 
lant examined two witnesses in defence, namely, 
Hussain Bakhsh and Sardul Singh. They both 
supported Harbans Singh’s version that he was 
injured by Karam Singh with his kirpan and 
it was on this that he snatched the weapon from 
him and hit him back in self-defence. The 
learned Sessions Judge disbelieved the defence 
evidence altogether and accepted the prosecution 
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version that Harbans Singh himself caused in¬ 
juries on his person and then rushed to the hos¬ 
pital with a view to be able to make out a case 
for self-defence. 

[4] It was strenuously argued before us 
' by the learned counsel for the appellant that 
all the so-called eye-witnesses who came forward 
to support the prosecution case were closely 
related to the deceased, that none of them was 
present on the spot when the incident took place 
and that their evidence was entirely false. The 
allegation that the witnesses and the deceased 
were related to one another and they can, there- 
fore, bo described as interested appears to be 
correct. It if also true that with the possible ex- 
ception of Hari'Singh, son of Jowahar Singh the 
houses of all of them were at considerable dis¬ 
tance from the spot and they happened to be 
' there merely by chance. But it is significant that 
the names of all of them are mentioned in the first 
information report which was made with promp- 
titude and before there was any time for concoct¬ 
ing a false story or consulting witnesses. I am, 
therefore, inclined to think that the witnesses were 
right in deposing that they saw the occurrence. 
Iho question now is whether their statements 
ran be accepted at their faco value. The learned 
cessions Judge has been at considerable pains in 
ahowiDg that after Harbans Singh ran to his house 
and before he went to the hospital there was 
sufficient tube at his disposal to inflict injuries 
upon his person but a careful consideration of all 
the facts makes me think that the view of the 
learned Judge cannot be correct. According to 
the evidence of the eye-witnesses, the time of 
the occurrence was 8-30 P. M. Though the head- 
constable deiwsed that he recorded the state- 
ment of Han Singh son of Amir Singh at 9 p. m. 
be ^“ admitted that he reached the spot at 8 - 4 fi 
X b * vo already observed, Hari Singh 
Bteted to the head-constable that Harbans Sin«h 
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Wl.ttoti Smgh son of Amir Singh made in 


Court he tried to make out that he remained at 
his house for about half an hour after the inci¬ 
dent and then he proceeded to the police post. 
He further stated that the head-constable met 
him on the way. He explains that the reasons 
why he remained on the spot for all that time 
were that the whole brotherhood had gathered and 
they made enquiries from him and offered con¬ 
dolence, etc, and also that he was not properly 
dressed to go to the police post. I am inclined to 
think that this was not consistent with his state- 
mentcontained in the first information report that 
he was just getting ready to leave for the police 
post when^the head-constable arrived on the 
spot and it was a vain effort on the part of the 
witness to make out that his statement was 
recorded after some time and accordingly there 
was sufficient opportunity for Harbans Singh 
to inflict injuries on bis person. This conclusion 
is further strengthened by the witness’s admission 
in cross-examination that the crowd had not yet 
collected when Harbans Singh came out of his 
house with injuries on him. All the witnesses 
are agreed that there was a noise and this at¬ 
tracted a number of persons to the spot and if 
Harbans Smgh had left for the hospital before 
the crowd swelled, surely he could not have 
stayed into his house long enough to inflict in¬ 
juries od his person. The learned Sessions Judge 
has also emphasised the trivial nature of the in- 
juries found on the person of the appellant and 
the fact that they were all on the lower part of 
his body, such as the right knee and the thighs. 
But I am afraid ho has overlooked the fact that 
this is perfectly consistent with the appellant’sl 
version which was that when Karam Singh 
whipped out his kirpan and wanted to attack 
him with it, he grappled with him. I am quite 
clear that if two persons start grappling and 
while one is armed with a weapon like a kirpan 
and the other tries to snatch the weapon from 
tom, the latter would prevent his opponent from 
inflating injuries upon him, and the result 
would be that they would both bend and the 
assailant in his effort to thwart his opponent 
would succeed, if at all in inflicting only very 
shght injuries and those too on the lower parts 
b °?^ howsoever he might try to stab his 
opponent in the abdomen or in the upper part 
of his body, if the latter is a match for him, ho 
would certainly not allow him to succeed in his 

( AS T?? 3 the learned Ses3 ‘°ns Judge’s 
tha T r bad fch J a PP elI “ut snatchedthe 
weapon from Karam Singh’s hands while he 
was striving to use it, there would have been 
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skill of the two persons and it appears from the 
result that followed that the appellant was 
stronger than Karam Singh. For all these 
reasons I hold that the appellant received his 
injuries at the hands of Karam Singh and it 
was after he had been injured that he snatched 
the weapon from him and attacked him. 

[6] The question now is whether in the view 
that I have taken, the appellant committed any 
offence, and, if so, what. Both sides are agreed 
that it was Karam Singh who went to the appel¬ 
lant’s house and picked a quarrel with his father. 

I am prepared to believe that the appellant 
acted highhandedly in treating Sawinder Singh 
in the manner in which he did an<f I can well 
understand Karam Singh’s feelings when he 
came to know of that. This, however, could not 
justify his picking a quarrel with Lachhman 
Singh. It is admitted that when the appellant 
arrived he found his father and Karam Singh 
grappling with each other. It was, therefore, 
natural that he should try to extricate his father 
from Karam Singh’s clutches and when Karam 
Singh whipped out his kit-pan and wanted to 
attack the appellant, the latter had the right to 
defend himself. But his subsequent conduct 
goes to show that he was carried away by the 
heat of the moment and though he had succeeded 
in disarming his opjonent by taking away his 
(Weapon, he went on showering blow3 after blows 
on him. It was urged on his behalf that Karam 
Singh though deprived of his weapon was still 
ready to tight and he tried to take back the 
weapon from the appellant in order to kill him. 
Even if this plea be accepted, the only right 
that can be conceded to the appellant is that he 
should disable him from doing any harm to him. 
The number and nature of injuries, however, 
which he inflicted upon him, indicate that he 
acted in a spirit of revenge and not in the bona 
fide exercise of the right of self-defence. Even 
if we ignore the rest of the injuries, the two incised 
wounds on Karam Singh's chest were very 
serious and each one of them should have been 
sufficient to disable the man from further fight. 
The learned counsel for the appellant argued 
that situated as the appellant was he could 
hardly be expected to weigh the result of bis 
action and he probably thought that his life was 
in danger and he was not safe until he had 
killed his opponent. In my opinion the conten¬ 
tion is without force. One of the most important 
conditions for the exercise of the right of self- 
defence as laid down in s. 90, Penal Code, is 
that the right in no case extends to the inflicting 
of more harm than is necessary to inflict for the 
purpose of defence. I have, therefore, no hesita¬ 
tion in holding that whatever might be said 
regarding the other injuries of the deceased, 


there was no justification whatsoever for 
the appellant to inflict both the chest injuries. 
In my opinion he exceeded the right of self- 
defence and accordingly he was guilty of the 
offence of culpable homicide not amounting to 
murder. In the result I would accept the appeal 
to the extent that I set aside the appellant’s 
conviction and sentence under S. 302, Penal 
Code, and in its place convict him under S. 204, 
Part I, and sentence him to five years’ rigorous 
imprisonment. The sentence of death is not 
confirmed. 

Mohammad Sharif J— I agree. 

D.R./D.H. Order accordingly. 
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FULL BENCH 

Din Mohammad, Maiiajan and 
Khosla JJ. 

Mohammad Saeed , Plaintiff and another — 
Assignee, Appellants v. Abdul Alim and others — 
Defendants — Respondents. 

First Appeal No. 17S of 1943, De*d on 9-10.1945, irom 
order of Beckett and Bhandari, JJ., D/- 11-4-1945. 

(a) Civil P. C. (1908», O. 22, R. 11—Assignee can 
be impleaded as appellant in course of appeal— 
Civil P. C. (1908), O. 22, R. 10 (Per Beckett Jin 
Order of Reference.) 

Rule 11 of O. *22 makes it quite clear that an assignee 
can be impleaded in the course of appeal not only as a 
respondent but also as an appellant. [Para. 2] 

(’44-Com) C. P. C., O. 22 R. 11, N. 1. 

(b) Court-fees Act (1870), S. 7 (i)—Mortgage suit 
— Appeal by unsuccessful plaintiff — Amount in¬ 
creased by accrual of interest—Court-fee on appeal 
is same as that payable on original suit (Per 
Beckett, J., in Order of Reference.) 

On an appeal in a suit on mortgage by an unsuccessful 
plaintiff the court-fee should be the same as that 
payable on the original suit i. e., on the amount due 
on the morigage at the time when the suit was in¬ 
stituted and not on the amount as increased by the 
accrual of interest up to the time of filing the appeal : 
(’27) 14 A. I. R. 1927 Pat. 230, Rcl. on. (Para. 3] 

C44-Com) C. F. Act, S. 7 (I), N. 11, Pt. 4, Sch. 1 
Art. 1, N. 15, Pt. 2. 

(c) Transfer of Property Act (1882), S. 58 (d) — 
Deed of mortgage with possession—Simultaneous 
lease-deed in mortgagor’s favour — Two daeds 
form one transaction (Per Beckett J. t in Order of 
Reference.) 

A deed of mortgage purporting to be one for posses¬ 
sion and a simultaneous deed of lease of the mortgaged 
property in favour of the mortgagor should be regarded 
as making up one tran?action : (’18) 5 A. 1. R. 1918 
Lab. 373, Foil. [Para. 7] 

(’45-Com) T. P. Act, S. 58, N. 35. 

•(d) Transfer of Property Act (1882), S. 58 (b), (d) 
and (g) — Mortgage with possession — Personal 
covenant to pay principal by certain date — 
Covenant to pay interest not wholly covered by 
usufruct of property — Mortgage ceases to be 
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usufructuary and becomes simple mortgage — 
Mortgagee can bring mortgaged property to sale : 
(’33) 20 A. I. R. 1933 Lab. 131 = 141 1. C. 377, 
OVERRULED — Transfer of Property Act (1882), 
S. 98. 

It is a settled proposition of law that if a deed oi 
mortgage contains a personal covenant to pay the 
principal mortgage debt or interest by the mortgagor 
socb a covenant implies tbe right of sale unless there 
is some specific term to tbe contrary. (Para. 23] 

p* deed provided as follows :—“1 have now 

mortgaged with possession the property for Its. 3000. 
I agree to pay profit at the rate of Rc. 1 per cent, per 
mensem. Having removed my proprietary possession 
over the mortgaged property I put tbe mortgagee in 
possession thereof by executing a separate lease for 
Rs. oO on account of profit on tbe mortgage money." 
-The mortgage deed further contained an express 
covenant of personal liability to pay the principal by a 
certain date. Any amount of interest over aud above 
Rs. 30 per mensem was not realisable out of rents and 
profits of tbe mortgaged property. In case of default in 
the payment of Interest for three successive months the 
mortgagee was entitled to recover both tbe principal 
and mu^t by sale of the mortgaged property and 
could make good the deficiency by having recourse to 
the person and other property of the mortgagor. The 
nght to sue for the mortgage debt was given to the 
ngagee in express terms and a provision was made 
lor payment of interest till realization of the decree. 
. on ® fts tbo mortgage debt remained unpaid, the 
r o a 8 0r undertook not to alienate any part of bis 

n „. e ^ le; in otber "ords, he charged it for realiza¬ 
tion of tbe mortgage money : 

.*2“* the c,a "** >" ‘he mortgage-deed regnrd- 
c0 ! enant “ well M ‘ho default clause 
rrn L mor *S«ge« ‘o bring to sale the mortgaged 
Fntl^ r y -, "*T nCll l0r m tbe nature of redemption or 

was nei L aU T a ° d , that the ' nor ‘8'>8« transaction 
C ? usufructuary mortgage nor a simple 

resukXt S ftn anomalous mortgage with the 
ItTl e in hC pC ,T Cty 10 Suit could brought to sale 
p‘ if ,9 p ?•*<‘h® mortgagee ; ( >2 7) 14 A. I. R. 1927 
A I A ; 1, B.194* Cal. 436 ; ('40) 27 

a r " sww re utissg t? 

t , 4o;Con ,) T. P. Act, S. 58. N. 40, Pt. 3; S. 98. N. 5, 

(IT™ 5 '" of Pr °Perty Act (1882), S. 58 (d) _ 

session u a 7 1 [ n0rr 5 age “' CharaClCrislics ol — p OS- 
mortgage* a'I ^. a 8” ed to be delivered to 
of irxfl Appropriation of rent or profit in lieu 

eitW C M ° r t0ward ? P rinci P al or partly towards 
— Remc#r pcrs . 0n . al liabil ity incurred by mortgagor 

mortgagee'. CS °' f ° reCl ° SUre or saJe ™ 
m Th h at r ^ Ct€riStiC3 0f a USUfrUOtuary uurl 8 a ge are : - 

&BSBB. 1 * 681 and ptttt,y in 

lfability°^repay.^ mort8a 8 or ‘“cure any 

‘fPi?* 1,r ‘f 8 °5 does not bind himself to renav 


foreclosure or sale are not open to the mortgagee. 

(t*ara. 17] 

('45*Coin) T. P. Act, S. 38, X. 35, Pt. 1. 

Dr. Ram Kishorc , D. K. Malta jan, Task pal Gandhi 
and Amar Nath Grover — for Appellants. 

Asa Ram Aggarural, Mohammad Mian and Fazal 
Rahman — for Respondents. 

ORDER OF REFERENCE 

Beckett J. —The plaintiff sues on two mort¬ 
gages, dated 2G-7-192S, and 2-5.1929 executed in 
hia favour by the defendant Abdul Alim. The 
former mortgage, which was for Rs. 5000, covers 
the share of Abdul Alim in properties known as 
the Magzinwala house and the Northbrooke 
Hotel with a share in th6 stock of the Mnjtabi 
Press and the whole of a new press started 
by Abdul Alim under the name of the Jadid 
Mujtabi Press. Tbe second mortgage which 
was for Rs. 4000 covers the same property 
together with a new electric machine which was 
being installed in the press. Abdul Alim was 
engaged at this time in litigation with his 
I»rtner Abdul Basit, another defendant, aud tbe 
money is said to have been needed for litigation 
expenses as well as for carrying on the press. 
He was also engaged in partition proceedings. 
The mortgages were drawn up in the not unusual 
• • mortgage was to he with 

possession, but tbe mortgagor simultaneously 
took hack the property on lease, at a rental 
equivalent to the interest (described as profits) 
due on the mortgage. There was, however, a 
provision that the money was to he repaid’at 
the end of two years and a further provision for 
an enhanced rate of interest in case of default 
m payment of interest. The plaintiff is now 
seeking to recover the amount due on the mort- 
gage by sale of the Magzinwala house, the whole 
of which has subsequently come to Abdul Alim, 
and also by sale of a share in the Northbrooke 
Hotel, the charge over the rest of the mortgaged 
property haviug been given up by the plaintiff 
by arrangement with Abdul Basit in execution 
proceedings arising out of the decree which 
S ™ eventually obtained against Abdul 
™ 3uit ' 9 resisted principally by Abdul 
Ahm and his wife, who has a claim of her own 
to the property The defence is based on the 

25St! tv th6 ( tw ° mort 8 a S e3 constituted an 
entirely fictitious transaction the only object of 

AHm h «JI“ 3 Aw Pr0teC L fc the P r °P® ct y of Abdul 
Th Q • k» ,DS A? e ? 0S3lbIe claims of Abdul Basit. 

^ e " gb °.^Plaintiff to bring the property 
to sale at all is denied in view of the fact that 
the mortgage was one with possession and there 
is some question as to the extent of the property 
which could be sold if the plaintiff is found to 
have any right to bring the mortgaged property 
to sale. The trial Court has found the transao* 
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tion to be fictitious and has accordingly dis¬ 
missed the suit. Mohammad Saeed, the original 
mortgagee and plaintiff, has appealed and has 
associated w ith himself as appellant Mohammad 
Rafi, to whom the rights under the mortgage 
have been assigned. 

( 2 ) There are two preliminary joints on which 
orders need to be passed. In the first place, there 
is the application for impleading Mohammad 
Rafi under O. 22 , R. 10 , Civil P. C. Rule 11 of 
the same Order makes it quite clear that an 
assignee can be impleaded in the course of 
appeal. An objection has been taken that he 
cannot be impleaded as an appellant but only as 
a respondent. Rut the reason for this objection 
is not at all clear to me, and I would allow the 
application. 

(3) In the second place, there is some question 
as to the amount of court-fce to be paid. The 
original court fee was paid on the amount due 
on the mortgage at the time when the suit was 
instituted and the amount which would now be 
payable 1ms increased by the accrual of interest, 
so that it has been suggested that the value of 
the appeal should perhaps be higher than the 
value put on the original suit. On this point, I 
see no reason to differ from the view taken in 
(Sadhu Saran Rai v. Barhamdeo Lall] A. I. R. 
1027 rat. 230 1 where it was held that in a 
suit of this kind on appeal by an unsuccessful 
plaintiff the court-feo should be the same as that 
payable on the original suit. 

[4] The first question to be decided in appeal 
is whether the mortgages were fictitious transac¬ 
tions designed to defeat the claim of Abdul 
Basit or not. (After discussing the evidence on 
the question his Lordship concluded :) I would 
hold that the mortgages were executed in good 
faith for valid consideration. 

[ 5 ] The second point which arises is one of 
some difficulty and arises out of the partition 
proceedings. There is nothing to show that the 
plaintiff himself was aware at the time of the 
mortgages that a partition suit was actually 
pending between Abdul Aliirf and bis brothers 
and his mother with regard to the estate of his 
deceased father, but the deeds contain provisions 
that the mortgage was to apply to any share 
which might come to Abdul Alim on partition, 
as would naturally be included in a mortgage- 
deed relating to an undivided share. The 
method of partition adopted was somewhat 
curious and appears to have been based on an 
agreement between the parties rather than on 
any order by the Court. The brothers agreed 
that the various properties should be put up for 
auction between themselves, outsiders being ex- 

1. (27) 14 A.I.R. l'J27 Pat. 230 : 103 I. C. 502. 
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eluded. When the property originally included for 
partition was sold, the result was that, apart from 
the books constituting the stock in trade of the 
press, the properties went to two of the brothers 
only, and Abdul Alim would have received only 
cash if the proceedings bad stopped there. The 
Magzinwala bouse, however, was shared only by 
three brothers, in whose name it had been bought 
by their father. It was then agreed that Abdul 
Alim should take the whole of this bouse together 
with Rs. 3340 as his share in the final partition, 
the shares of the other brothers being adjusted 
accordingly. 

[6] Rai Bahadur Ram Kishore for the appel¬ 
lant has several contentions to put forward. In 
the first place, he suggests, since Abdul Alim 
would only be seven years old at the time when 
the property was purchased by bis father, the 
purchase should be regarded as one of the usual 
tyj e ,so this house should also be regarded 
as forming part of the family estate which was 
Leing divided. The only difficulty in that case 
is in seeing why the father should have chosen 
out only three sons if the purchase was not 
meant for their advancement. Secondly, it is 
suggested that the arrangement whereby Abdul 
Alim was only going to get cash and a share of 
the hooks was a fraudulent transaction designed 
to avoid the mortgage and should in any case he 
regarded as a sale of the share rather than a 
genuine partition. This is why the claim for the 
sale of Abdul Alim's share in the Northbrooko 
Hotel has been included in the present claim. 
It is certainly notan easy question to decide what 
was the exact effect of the partition proceedings. 
It seems to me, however, quite evident that 
these proceedings, although nominally Court 
proceedings, were in fact based entirely upon 
agreement between the parties and amount to a 
private partition with the authority of the Court 
added thereto. If the plaintiff had in the final 
result received nothing but money, then I think 
it might possibly be necessary to regard the 
proceedings as a mere sale, so far as he was 
concerned. It would, howover, he open to tho 
parties, though it might be somewhat unusual 
and give rise to an unusual situation, to bring 
into the hotchpotch property which was jointly 
owned by only some of the parties, if shares 
could be satisfactorily adjusted in this way; and 
it seems to me that this was what was actually 
done. As the final result of the* partition, the 
plaintiff did not receive merely cash but received 
the whole of a house which was jointly owned 
by him along with some of tho persons who 
were joint owners of the remaining property to 
be divided. For these reasons I would prefer to 
regard the whole of the Magzinwala house as 
having come to Abdul Alim on partition, while 
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he ceased to have any interest in the North- 
brooke Hotel. 

[7] The last question is also one of some diffi- 
culty and is one on which there has been some 
conflict of judicial opinion. As already stated, 
the mortgage purports to be one for possession 
with a simultaneous lease in favour of the mort¬ 
gagor. As held in 69 V. It. 1918* two deeds of 
this kind should be regarded as making up one 
^ transaction, Rai Bahadur Kara Kishore con¬ 
tends that the mortgage is not a simple usu¬ 
fructuary one, in spite of the provision for 
possession, since he contends that possession was 
all along with the mortgagor. So far as this 
point is concerned, it seems to me that the mort¬ 
gagee would have to be regarded ns being in 
possession of the property through the mortgagor 
as a tenant. But this is not the real poiut°of 
difficulty. Rai Bahadur Ram Kishore contends 
that even though the mortgage may be usufruc¬ 
tuary to some extent it is a mixed mortgage, 
and has to be regarded as a simple mortgage ’at 
the same time. This contention is based upon 
the fact that the mortgages contained a distinct 
provision that the money due is to be paid 
within two years. There is also a provision that 
in case of default in the payment of interest, a 
penal rate is to be charged, and this would bring 
the intoreat payable over and above tho amount 
of the so-called rent. In support of this argu- 
inent, Rai Bahadur Ram Kishore relies on 26 
Mad. 662 s and 27 Mad. 526* which certainly 
seem to support his argument. He further relies 
on two Privy Council decisions, a. i. r. 1927 

f. L '-.f . a ° d 4 Luck - #»-° I am not certain 
that the latter case is really in point, but the 

tin?" P° ssi , b >y decisive on the ques- 
' S^ Thl ? alB ? r 3 claled t0 a ‘^action con- 
w! d dee ^ Sl one of mortgage and one of 
J®*.' and lhe,r Lordships accepted the argu- 
^ nt hat S 62 T. P. Act had nd application^ 
e case as that section applies only to the case 

which U H« UCtUa r ry “°/ tgage P ure and simple, 
WMnnt™ mortgage-deed under consideration 
contained the covenants for pay. 

Ram ™ t i Pr !, nCipaI aDd ‘oterrst. Mr. Asa 
10 dlstin euish the ruling on the 
? h T Ddthat the deed ^self charged money upon 

but the important 

/■ 0mhM Kau 
’ muXS AdmvI' 626 (F B,) ’ Kangaya G “rukal v. Kali- 


point is that the argument does not seem to 
have been based upon any such provision, but 
on the personal covenant to pay. Rai Bahadur 
Ram Kishore has also referred to 34 Bom. 462' 
and A. I. It. 1935 Lab. 103. s 

[a] On tho other side, Mr. Asa Ram has re¬ 
ferred to a decision of the Privy Council in 14 
Lab. 46C,' 1 but in this it was merely held that 
a mortgage of this kind must be regarded as 
possessory, and not merely simple, and there is 
no flnding that there is no element of simple 
mortgage in a covenant of payment. A contrary 
view to that taken in Madras was taken by a 
Full Bench of Allahabad High Court in I. L. it. 
1933 ALL. 714 10 following 28 ALL. 157. u This 
view was followed by a Division Bench of this 
Court in A. I. R. 1933 Lab. 151.'* Mr. Asa Ram 
has referred also to 24 Cal. 677, 13 A. I.-R. 1930 
l-at. 152" and a. i. it. 1937 l*at. <u. ls It is to be 
observed that the Privy Council decision does 
not appear to have been brought to notice either 
in the Allahabad decision or in a. I. it. 1933 
Lab. 151. 15 I am inclined to think tha^t the Privy 
Council decision in A. 1 . R. 1927 P. c'. 32 5 may be 
conclusive, but as there have been several deci¬ 
sions to a different effect since that decision 
was made, I think that the matter is cue which 
should be referred to a Full Bench for an autho- 
ritative decision. 

[ 9 f I would accordingly refer the following 
question for decision by a Full Bonch : 

"When a mortgage with possession contains a per¬ 
sonal covenant to pay tho principal by a certain date 
or a covenant to pay interest which may not be wholly 
covered by the usufruct of the property, does it for 
either of these reasons ceaso to be a purely usufructuary 
mortgage and does it become at the same time a simple 
mortgage on which the mortgagee can bring the mort¬ 
gaged property to sale ? " 

[ 10 ] Bhandari J. — I agree. 

Opinion of the Full Benoh. 

L 11 J Mahajan J. — This was a suit for 
payment and sale on foot of two mortgages 
dated 26-7 .19-26 and 2.5-1929, executed in plain- 


\ 2 M 1 ? MO I 0 MUp’Vi' » : ™ M«d. 180 : 54 
grinds Krishna 0 ' 86 (P ' C,) ’ llaniarayanin g at v. V. 


T£ % ft : J ** : 56 

SI “<* V. Mahomed Skub mX“ B P "‘ rt 


JJ; f®S I 8 /. 11 -«7. Kashimm v. Sardar Singh. 

Mochanjha ' 67? ’ Luchmesbar Singh v. Dookh 

MkrlffL - 17 A- t> 1 ' R- 1930 Pat - 152 : 120 I. C. 80S 
15 Ram Nayan rtasad - 

li'n k 2 it- AXR ' 1937 Pat> 94 : 167 I. 0. 755 TJdoi 
Singh v, Bhuneshwar Nath Singh. U “ 
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tiff’s favour by defendant Abdul Alim. The 
amount claimed at the date of the suit was a 
sum of its. 13,256-4-0. The suit concerned a 
house known as the Magzinwala, which was the 
only item out of the mortgaged property then 
available for discharge of the mortgage debt. 

[ 12 ) The suit was resisted principally by 
Abdul Alim. The right oi the plaintiff to bring 
the property to sale at all was denied in view 
oi the fact that the mortgage was one with pos¬ 
session. The other defences raised do not concern 
us at this stage. The trial Judge found that the 
two mortgages constituted an entirely fictitious 
transaction and consequently dismissed the suit. 
Mohammad Saeed, the original mortgagee and 
plaintiff, appealed to this Court. The appeal was 
heard by a Division Bench. The decision of the 
trial Judge as to the fictitious nature of the 
mortgage transactions was set aside and the 
other points raised in the case were found in 
favour of the plaintiff-appellant. On the ques¬ 
tion of the right of the plaintiff to recover the 
mortgage-ctebt bysaDofthe mortgaged property, 
the learned Judges felt some difficulty and re¬ 
ferred the following question for decision by a 
Full Bench : 

"When a mortgage with possession contains a per¬ 
sonal covenant to pay the principal by a certain date or 
a covenant to pay interest which may not be wholly 
covered by the usufruct of the property, does it for 
either of these reasons cease to be purely usufructuary 
mortgage and doe3 it become at the same time a simple 
mortgage on which the mortgagee can bring the mort¬ 
gaged property to sale?” 

[13] Before attempting an answer to the ques- 
tion referred, it seems necessary to determine the 
exact nature of the two transactions in question 
and the rights and obligations oi the parties 
under them. Both the mortgages are drafted in 
identical terms and consequently it will be suffi¬ 
cient to state the main conditions of one of these 
transactions. The mortgage of 26th July 1928 
runs thus : 

"I have now mortgaged with possession the entire 
aforesaid property for Its. 5000. I agree to pay profit 
at the rate of Ite. 1 per cent, per mensem and the 
mortgage money within two year3. . . . Having removed 
my proprietary possession over the mortgaged property 
1 put the mortgagee in possession thereof by executing 
a separate lease for Its. 50 on account of profit on the 
mortgage money. The conditions are : 

(1) 1 will pay profit to the mortgagee according to 
lunar months and secure receipts from him. 

(2) I will pay the principal mortgage money in the 
lump within the period specified above any time 1 like 
and redeem the mortgaged property. 

(3) If I fail to pay the amount of profit monthly and 
it falls in arrears for three successive months 1 will pay 
it to the mortgagee at the rate of Rs. 1-4-0 per cent, 
per mensem instead of Re. 1 per cent, per mensem 
from date of the first default till its entire pay¬ 
ment. In case of non-payment of the profit for 
three successive months the mortgagee shall be entitled 
either to cancel the period specified in the deed and 
recover in supersession of the agreement the entire 


amount oi the mortgage money and profit due to him 
in the lump in the firs: place from the aforesaid mort¬ 
gaged property and in case of deficiency from me and 
my other moveable and immovable property together 
with costs of the Court or to maintain the period speci¬ 
fied in the deed and recover only the entire profit in 
arrears by that time at the rate of Rs. 1-4-0 per cent, 
per mensem together with costs of the Court from me 
and mv pronertv of every description. 

(4) . 

(5) If on account oi default on my part the mortgagee 
is compelled to bring a suit 1 will pay him profit at 
the rate of Rs. 1-4-0 per cent, per mensem on the prin¬ 
cipal mortgage money after the passing of the decree 
till payment of the entire amount due. 

l«). 

(7) So long as I do not pay the entire mortgage 
money and profit to the mortgagee I will not in any 
way alienate my entire property to any other person . . . 

(8) , (9), (10), (11), (12) .... 

(13) After the partition of the property the moveable 

and immovable property that will fall to my lot and 
come into my possession shall be liable for payment oi 
the mortgage money and profit.” 

[14. It is clear that this deed contains an 
express covenant of personal liability to pay the 
principal by a certain date. Any amount of in¬ 
terest over and above Rs. 50 per mensem is not 
realizable out of rents and profits of the mort¬ 
gaged property. In case of default in the pay¬ 
ment of interest for three successive months the 
mortgagee is entitled to recover both the prin¬ 
cipal and interest by sale of the mortgaged 
property and can make good the deficiency by 
having recourse to the person and other property 
of the mortgagor. The right to sue for the 
mortgage debt is given to the mortgagee in 
express terms and a provision has been made 
for payment of interest till realization of the 
decree. So long as the mortgage debt remained 
unpaid, the moitgagor undertook not to alienate 
any part of his other estate. In other words he 
charged it for realization of the mortgage money. 
Clause (13) oi the deed places the matter beyond 
all possible doubt. Whatever property was to fall 
to mortgagor's share on partition was made 
liable for the mortgage money and profit. These 
transactions savour more of a simple mortgage 
than of a usufructuary mortgage. It is, however, 
unnecessary to dwell on this matter at any 
length because on the terms of the deed consi¬ 
dered as a whole it is plain that the mortgagee 
bad the power to put to sale the mortgaged pro¬ 
perty in a suit brought for the purpose. 

[15] The Transfer of Property Act of course 
is not in force in the Punjab but the definitions 
of the various kinds of mortgages given in it 
have always been accepted as correctly describ¬ 
ing their essential ingredients and incidents. 
Section 58 (b) defines a simple mortgage thus : 

“Where without delivering possession of the mort¬ 
gaged property, the mortgagor binds himself personally 
to pay the mortgage money and agrees, expressly or 
impliedly, that, in the event of his failing to pay accord- 
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mg to bis contract, tbe mortgagee shall have a right to 
cause the mortgaged property to be sold and tbe 
proceeds of sale to be applied, so far as may be 
necessary, in payment of tbe mortgage money, tbe 
transaction is called a simple mortgage." 

[ 16 ] The mortgage in dispute fulfils many of 
the incidents and ingredients of this definition. 
Possession, however, must be held to have been 
delivered to the mortgagee in view of the leas9 
executed between the parties. Strictly speaking, 
therefore, the mortgage in suit cannot be held 
to fall within tbe precise ambit of the above 
definition. Section 5S (d) defines usufructuary 
mortgage in these terms : 

“Where tbe mortgagor delivers possession or ex¬ 
pressly or by implication binds himself to deliver pos¬ 
session of the mortgaged property to the mortgagee, and 
authorizes him to retain such possession until payment 
of the mortgage money and to receive the rents and 
profils accruing from tbe property or any part of such 
rents and profits and to appropriate the same in lieu of 
interest or in payment of the mortgage money, or partly 
in lieu of interest and partly in payment of tbe mortgage 
money, the transaction is called a usufructuary mort¬ 
gage." 

[17] It will be seen that tbe characteristics of 
a usufructuary mortgage are : (l) That tbe pos. 
session of the mortgaged property is delivered 
or agreed to be delivered to tbe mortgagee. ( 2 ) 
That he is to appropriate tbe rents and profits 
either : (a) in lieu of interest or (b) towards tbe 
principal or (c) partly in lieu of interest and 
partly in payment of tbe principal : (3) Tbat in 
none of these cases tbe mortgagor incurs any 
personal liability to repay : (4) As tbe mortgagor 
does not bind himself to repay (but may repay 
if and when he chooses) there can be no forfeiture 
and therefore the remedies by way of foreclosure 
or salo are not open to the mortgagee. 


[ 18 ] These propositions are well established 
It ia an essential incident of a usufructuar 
mortgage tbat personal liability on the part o 
the mortgagor ie excluded. A usufructuary mort 
gagee ia not entitled to sue for sale of the pro 
perty and when there is a stipulation to th> 
contrary the transaction ceases to be one o 
usufructuary mortgage but is described as ai 
anomalous mortgage. A personal covenant t< 
pay 18 he *<i to have the effect of implying f 
right of sale. Reference int his connection maj 
be made to [Qadir Parasat Khan v. Mehr Nui 
Mohammad] 16 Lah. cia 8 at p. 614. In [Madhwt 
Sidhanta Onahim Nidhi v. Venkateramanjuh 

Mad * 662 afc P-6G9 it was observed bj 
a Full Bench of the Madras High Court that ar 
express covenant to pay excludes the mortgage 
bemg taken as a purely usufructuary mortgage 
m defined in the Transfer of Property Act. * 8 
. C ^ r an aganti Ramarayanimgar v 
°/ Venkatagiri] so Mad. iso 8 theii 
Loidsjnps of the Privy Council considered a 
similar matter. A deed of mortgage with posses- 


siou provided for interest at a specified rate and 
contained covenants by tbe mortgagor to pay 
loth principal and iuterest. By a separate docu¬ 
ment of tbe same date tbe mortgagee leased part 
of the mortgaged property to tbe mortgagor. 
The document declared, upon its true construc¬ 
tion, that upon default iu payment of tbe rent 
reserved it should be a charge upon the property 
included in the mortgage-deed. Concerning this 
deed their Lordships made the following 
observations : 

"The mortgage in question no doubt is uiufructuarj, 
but it is sometbiug more, ioasmuch as it contains 
covenants on the part of the mortgagor to pay both 
principal and interest. Their Lordships are disposed to 
agree in the view token of the mortgage by the learned 
Chief Justice of Madras tbat it was an anomalous 
mortgage or at least a combination of a simple mort¬ 
gage and a usufructuary mortgage," 

Tbe observations made above have full appliea. 
tion to tbe transactions in the present case. An 
anomalous mortgage i3 defined in the amended 
Transfer of Property Act in s. 58 (g). Tbe defini- 
tion runs thus : 

“A mortgage which is not a 3implo mortgage a 
mortgage by conditional sale, a usufructuary mortgage 
an English mortgage or a mortgage by deposit of title- 
deeds within tbe meaning of this section is called an 
anomalous mortgage." 

[ 20 ] Iu s. 93, Transfer of Property Act it is 
enacted tbat iu tbe case of au anomalous mort- 
gage, tbe rights and liabilities of the parties 
shall be determined by their contract as evi¬ 
denced in the mortgage-deed and, so far as such 
contract does uot extend, by local usage. Tbe 
mortgage.deeds in tbe present case, asVlreadv 
indicated, neither fall within tbe definition of 'a 
simple mortgage nor come within tbe ambit of 
tbe definition of a usufructuary mortgage That 
being so, they can be properly described as 
anomalous mortgages. On tbe clear terms of 
hese mortgage.deeds, the mortgagee Las a ri-bt 
to sell tbe mortgaged property for recovery of 
tbe mortgage debt. In this view of tbe case mv 
answer to the reference is tbat the mortgage 
transactions in tbe present case are neither 
purely usufructuary mortgages nor simple mort 
gages but are anomalous mortgages with the 
result that the property in suit can be brought 
to sale at the instance of tbe mortgagee. In other 

words, the answer to tbe reference is in the 
affirmative. - 






. , , "ggarwai lor the respoi 

dents argued tbat tbe mortgage transactions; 
ques ion were purely usufructuary mortgage 
and that the clause regarding personal coveuar 
as well as the default clause entitling the mor 
gagee to bring to sale tbe mortgaged propert 
^ere either iu the nature of redemption clause 
or indemnity clauses. For his contention b 
placed reliance on a Bench decision of th 
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Calcutta High Court in [Bhutnath Jahau v. 
Gopal Prosad] A. I. R. 1940 cal. 436. 16 In that 
case, it was held that: 

“a mortgage is usufructuary if the mortgagee is given 
possession of the mortgaged property and the stipu¬ 
lation is that he should remain in possession till the 
sum advanced is paid and enjoy the usufruct in lieu of 
interest even if the mortgage bond mentions a period or 
term, after which the mortgagor undertakes to redeem 
the property on payment of the principal money because 
such a term is quite consistent with the mortgage being 
a usufructuary mortgage and does not by itself import 
any personal liability. It simply amounts to a proviso 
for redemption, and fixes the minimum period within 
which the right of redemption can be exercised. More¬ 
over a provision that in case of dispossession the mort¬ 
gagee could be able to realise the principal and interest 
at certain rate is in the nature of an indemnity clause 
and does not alter the nature of the mortgage.” 

The terms of the document that came up for 
consideration before the Calcutta Court were 
quite different from the terms of the deeds 
Ixffore us and the rule laid down in that case, 
therefore, has no application here. None of the 
terms of the mortgage transactions in the present 
case are in the nature of an indemnity covenant. 
The Division Bench that has referred the case 
to a Full Bench clearly held that there was a 
ixnsonal covenant to pay the mortgage debt by 
the mortgagor in the present deeds. That being 
so, the decision relied upon by Mr. Asa Ram is 
not relevant to the present case. 

f22] Reference was also made to another 
Bench decision of the Calcutta High Court in 
[Abhoy Charan v. Harendra Chandra) A. I. R. 
1940 cal. 437. 17 This again was a case similar 
to the one above cited and can lend no support 
to the contention raised by Mr. Asa Ram. 

[23) The learned counsel then mentioned a 
Full Bench decision of the Allahabad High 
Court in the case of (Kanhiya Prasad v. Mt. 
Hamidan] I. L. R. 1939 ALL. 714. 10 It was 
on the basis of certain observations made in 
this case that the Division Bench made a re¬ 
ference of the case to a Full Bench. These 
observations occur at p. 720 of the report and 
are in these terms:— 

“The learned counsel for the appellant relied on certain 
observations of Banerji J., on p. 11 where he agreed 
with two rulings of the Madras High Court, one in 
[Ramayya v. Guruvn] 14 Mad. 232** and the other in 
[Sivakami Ammal v. Gopala Savundram) 17 Mad. 131 19 
and he stated that in those ruling9 it was held that 
where a mortgage is a usufructuary mortgage but has a 
covenant in it to pay the mortgage debt, then the 
mortgagee has a right to sue for saleAVe have examined 
those Madras rulings and find that they did not assign 
any reasons for the conclusions at which the Court 
arrived and the opinion of the Court is merely stated 
categorically. Now in n later ruling of this High 
Court im[Kashi Ram v. Sardar Singh) 28 ALL. 157.H 

16. (’40) 27 A. I. R. 1940 Cal. 436 : 193 I. C. 26. 

17. (’40) 27 A. I. R. 1940 Cal. 437. 

18. (’91) 14 Mad. 232. 

19. (’94) 17 Mad. 131. 


the observations of Banerji .1. were specifically differed 
from by the Bench and it was laid down that 'where a 
mortgage is in other respects a usufructuary mortgago 
the insertion therein of a personal covenant to pay 
the mortgage debt on demand unaccompanied by any 
hypothecation of the property, the subject of the mort¬ 
gage, cannot alter the character of the mortgage and 
give the mortgagee a right to sell the mortgaged pro¬ 
perty in the event of non-payment of the mortgage 
debt. * Having regard to these rulings 

in a mortgage of the nature of the mortgage before u?, 
where there are certain provisions which indicate a 
usufructuary mortgage and certain provisions which 
indicate a simple mortgage, but merely a covenant to ¥ 
pay without any hypothecation or provision that on 
failure to pay the mortgaged property could be sold, 
we consider that we should not hold that there is any 
right of sale on the mere failure to pay the mortgage 
money." 

The observations contained in the concluding 
portion of the quotation cited above clearly dis¬ 
tinguish the present case from the one that came 
up before the Full Bench for decision. In that 
case, there was no hypothecation clause but in 
the present case it is clearly stipulated in cl. (3) 
that for failure to pay interest for three succes¬ 
sive months the mortgaged property can be sold. 
Similarly from other clauses of the deed it is 
clear that the mortgagee had a right to recover 
the mortgage debt from the person or other 
property of the mortgagor. With great respect I 
cannot subscribe to the observations made by 
the Full Bench to the effect that where there is 
a personal covenant to pay the mortgage debt 
it does not necessarily imply a right of sale. As 
at present advised, I consider that the view 
taken in the various Madras cases that a per¬ 
sonal covenant implies a right of sale is sound 
in law. That view has been accepted by a 
Bench of this Court in the case of [Qadir Parasafc 
Khan v. Mehr Nur Mohammad] 1G Lab. 612 8 at 
p. G14 cited above. 

[24] Reliance was also placed on a later 
Bench decision of the Allahabad High Court 
which took the same view ns the Full Bench in 
the case above mentioned. This is the case of 
(Ram Lai v. Genda] I. L. R. (1942) ALL.-368.* 0 
That case is distinguishable from the present 
case on similar grounds as the Full Bench case. 

[25] Lastly, our attention was drawn to a 
Bench decision of this Court in [Sheikh Moham¬ 
mad Abdullah v. Mohammad Yasin] A. I. R. 

1933 Lab. 151. 12 In that case the mortgage was 
in these terms: 

“I have mortgaged with possession for Rs. 5000 to 
A t for a term of six months, a house owned and pos¬ 
sessed by me. I have received the mortgage money. 

The said mortgagee has been put in possession. In case 
I fail to redeem the house within the term of six months 
I shall be liable to pay interest at Rs. 1-8-0 per cent, 
per mensem till redemption in addition to letting pos- 

20. (’42) 29 A.I.R. 1942 All. 326 : I. L. R. (1942) All. 

368 : 203 I. C. 135. 
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session remain with the mortgagee. This interest I shall 
pay along with the mortgage money." 

In respect of this mortgage the mortgagee 
brought a suit for sale of the mortgaged pro¬ 
perty and it was held that it was purely a 
usufructuary mortgage and that the mere inser¬ 
tion therein of a personal covenant to pay the 
mortgage debt on demand would not alter the 
character of the mortgage and give the mort¬ 
gagee a right to sell the mortgaged property in 
the event of non-payment of the mortgage debt. 
This decision followed a decision of Banerji J. 
in 28 ALT* 157 11 which was relied upon by the 
Full Bench of the Allahabad Court in I L.R. 1938 
ALL. 714. 10 As already stated, I express my res¬ 
pectful dissent from this view. The later Bench 
decision of this Court has not endorsed that 
view. To my mind, it is a settled proposition of 
law that if a deed of mortgage contains a per¬ 
sonal covenant to. pay the principal mortgage 
debt or interest by the mortgagor such a cove¬ 
nant implies the right of sale unless there is 
some specific term to the contrary. Be that as it 
may, in the present case this question does not 
arise because there is a clear hypothecation 
clause in these two mortgage deeds and the 
mortgagee has been given the power to bring 
the mortgaged property to sale for recovery of 
the principal .sum and interest and even for 
interest alone. In these circumstances, the con¬ 
tention of Mr. Asa Ram Agarwal that the mort- 
gage is a purely usufructuary one cannot be 
sustained. The reference is, therefore, answered 
aa above stated. 

C 26 ] Din Mohammad J. — I agree that the 
question referred to the Full Bench be answered 
in the affirmative. 

[27] Khosla J, — I agree. 

Final Judgment (D/. 3rd December 1945.) 

[28] Bhandari J. — Most of the matters in 
controversy were decided in the judgment of my 
learned brother Beckett J. dated lith April 1945. 
Ihe only matter which was still in dispute was 
whether the plaintiff in this case is entitled under 
the law to bring the mortgaged property to sale. 
lh.s point was referred to a Full Bench of this 
Lourt and has now been decided in favour of 
the plaintiff. 

j!? 1 ^ a . res ?j 0f the findin gs. I would 
grant the plaintiff a preliminary decree in a 

awn of hs 13,256-4.0. He will be entitled to 

ofhS *>■ ° f 12 PGr Cent from the date 
ofmfatabw WJMJMG. The decretal amount 

shall be paid on or before 8 . 6 - 1946 , fading which 

the mortgaged property will be sold as laid down 

^ C ‘ vi | P - C.‘ The plaintiff will be 

to . 1 “ t€r « it at rate of 4 per cent, per 

f he ^ r0tal am0unt from 3-6.19^6, 
fT sqch date oa the entire sum together with 



interest is recovered. He will also be entitled to 
costs throughout. 

[30] Marten J. — I agree. 

V.R /D.h. Order accordingly . 
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SPECIAL BENCH 

Harries CM, Din Mohammad and 
Blacker JJ. 

Amir and others—Petitioners v. Emperor . 
Cri. Revn. No. 61G of 1943, De'd on 8-6-1943, from 
order of Din Mohammad, J.,D/- 10-5-1943. 


Criminal P. C. (1898), S. 440 — Revision against 
conviction — High Court can reduce sentence 
without giving notice to Crown—-Such power must 
be used sparingly and only in clear cases. 

Section 440 expressly provides that in the case of revi¬ 
sion petitions the High Court camintcrfcrein proper cases 
without giving either party an opportunity of being 
heard. The section makes no exception in the case of the 
Crown. The only exception is tbaC no order can be 
passed to the prejudice of the accused without giving 
him an opportunity of being heard. Reducing a sentence 
is not an order to the prejudice of the accused and 
therefore in a proper ca*e such an order can be passed 
without notice to the Crown. (’35) 22 A. I. R. 1935 
P. C. 89, Disting. [p 4S C 1; P 49 C 1] 

Though the Court can reduce a sentence without 
giving notice to the Crown, it will not do so without 
hearing the Crown in cases where it thinks that the 
Crown should be given an opportunity of being heard. 
The question of sentence is often a very difficult ono 
and the High Court will not lightly interfere with a 
sentence passed by a Court which must have knowledge 
of the District over which it has jurisdiction. Where 
there is any doubt whatsoever about the senteooe, the 
Court will naturally desire to hear the parties. On the 
other hand, if the sentence is manifestly excessive and 
cADDOt be supported, tlie High Court can interfere 
without giving notice to the Crown. The Court has such 
power but it must be exercised sparingly and only in 
clear cases. [ P 48 c 2] 

(’40 Com.) Cr. P. C., S. 440 N. 2 and 3. 

Shujauddin and llantur Qadir—tor Petitioners. 

Harries C. J. —Tho three petitioners in this 
case were convicted by a Magistrate first class, 
of ofiences under Ss. 452, 148, 342, 324 and 323, 
Penal Code, and each sentenced to terms of two 
years, one year, six months, four months and 
three months’ rigorous imprisonment, respec¬ 
tively, under the various sections, the sentences 
to run concurrently. An appeal was filed in the 
U)urt of the Sessions Judge but this appeal was 
dismissed and the convictions and sentences 
were afnrmed. 

[ 2 ] The petitioners applied to this Court for 
revision of the orders passed by the Courts 
below and the matter came before a learned 
( Jud 8f The learned Judge was not pre¬ 
pared to interfere in so far as the convictions 
were concerned but he thought that the sen¬ 
tences imposed might require consideration. 
MJunsel for the petitioners urged that the learned 
Judge could, if he so desired, reduce the sen- 
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tences without issuing any notice to the Crown 
as the Crown had no right to be heard in a 
criminal revision. The learned Single Judge 
considered the question to be one of importance 
and issued notice to the Crown on the question 
whether this Court could interfere with the 
sentences in revision without giving notice to 
the Crown. As the question was one of general 
importance, the learned Single Judge referred 
the case to the Chief Justice with a recommen¬ 
dation that it should be heard by a larger Bench. 
The matter has therefore been heard by this 
Special Bench of three Judges. Unfortunately, 
the Crown, though served with notice, has not 
appeared through counsel; but we have had the 
advantage of a full argument by Dr. Shuja-ud-Din 
who appeared on behalf of the petitioners. 

[3] The powers of the High Court in revision 
are set out in s. 439, sub-s. (i), Criminal P. C., 
and sub-ss. (2), (3), (4), (5) and (c) set out various 
limitations on the powers of the Court. In parti¬ 
cular, sub-s. ( 2 ), provides that 

“No order under this section shall be made to the 
prejudice of the accused unless he has had an oppor¬ 
tunity of being heard either personally or by pleader in 
his own defence.” 

[4] Section 440, Criminal P. C., provides that 
‘No party has any right to be beard either personally 
or by pleader, before any Court, when exercising its 
powers of revision.” 

T° section is added a proviso that the Court 
may, if it thinks fit, when exercising its powers 
of revision, hear any party either personally or 
by pleader and it is further provided that noth- 
mg in s. 440, Criminal P. C., shall be deemed to 
affect sub-s. ( 2 ) of s. 439 of the Code. 

[5] In short, s. -440 of the Code, provides that 
no party has any right to be heard in revision 
either personally or by pleader except in one 
case, that is, where an order in revision prejudi¬ 
cial to the accused is passed. Before such an 
order can be passed, an opportunity must be 
given to the accused person to appear either in 
person or by pleader in his own defence, but in 
all other cases orders in revision can he passed 
without hearing either of the parties personally 
or by pleader. 

[G] Section 440 makes no exception in the case 
of the Crown, and clearly where the Crown is a 
I party, it has no right to be heard. It appears to me 
that the contention of the petitioners’ counsel in 
this case is well-founded and the learned Single 
Judge could, if he so wished, consider the ques¬ 
tion of the sentences imposed without giving 
notice to the Crown. 

(7] As I have already stated, there is a 
proviso to S. 440 of the Code, which empowers 
the Court iu proper cases to hear any party 
.either personally or by pleader. In other words, 

! though the Court can reduce a sentence without 
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giving notice to the Crown, it will not do so 
without hearing the Crown in cases where it 
thinks that the Crown should be given an 
opportunity of being heard. The question of 
sentence is often a very difficult one and the 
High Court will not lightly interfere with a 
sentence passed by a Court which must have 
knowledge of the District over which it has 
jurisdiction. Where there is any doubt what' 
soever about the sentence, the Court will natural- 
}>’ des,re to hear the parties. On the other hand, 
if the sentence is manifestly excessive and cannot 
be supported, then it appears to me that this 
Court can interfere without giving notice to the 
Crown. The Court has such power but in my 
view it must be exercised sparingly and only in 
clear cases. 

[$] During argument-, a reference was made 
to [Emperor v. Dahu Raut] 62 cal. 9S3 1 , in 
which their Lordships of the Privy Council held 
that the High Court could not reduce a sentence 
on appeal without giving notice to (he Crown 
under S. 4*22, Criminal P. C., and hearing the 
Crown if the Crown appeared. It is clear, how¬ 
ever, that this case has no application to revision 
proceedings. The law relating to appeals differs 
very materially from that relating to petitions iu 
revision. Sections 419 and 420, Criminal P. G, 
provide that every appeal shall be made in the 
form of a petition presented to the Court by the 
appellant or his pleader, or if the appellant is in 
jail, to the officer in charge of the jail, who shall ^ 
forward the petition to the appellate Court. On 
receipt of such a petition, the Court can peruse 
the same and in the case of a jail petition it can 
dismiss it summarily if it finds no sufficient 
ground for interfering. Where, however, the 
appeal has been presented by the convicted 
person personally or by his pleader, the appeal 
cannot be dismissed summarily unless the con¬ 
victed person or his pleader has been given a 
reasonable opportunity of being heard iu support 
of the petition. It is also provided by s. 421 that 
before dismissing the appeal summarily the 
appellate Court may call for the record of the 
case but it is not bound to do so. 

[9] Sections 422 and 123 of the Code then provide 
for what is to happen if the appeal is not dismis¬ 
sed summarily. Notice of the appeal must be 
given to the appellant or his pleader and to the 
Crown of the time and place at which the appeal 
will be heard and the appeal cannot be disposed ^ 
of until the record has been received and perused 
and an opportunity given to the convicted person 
either personally or through his pleader and to 
the Public Prosecutor of being heard. These 
provisions are mandatory and as their Lordships 

1. (’35) 22 A. I. R. 1935 P. C. 89 : G2 Cal. 9S3 : 62 
I. A. 129 : 155 I. C. 336 (P. C.) 
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of the Privy Council have held an appellate 
Court cannot interfere by way of an appeal even 
on the question of sentence without complying 
strictly with the provisions of Ss. 422 and 423 of the 
Code. On the other hand, it is expressly provided 
by S. 440 that, in the case of revision petitions, 
this Court can interfere in proper cases without 
giving either party an opportunity of being 
heard. The only exception is that no order can 
be passed to the prejudice of the accused without 
y giving him such an opportunity. Clearly, reduc¬ 
ing a sentence is not an order to the prejudice of 

( the accused and therefore in a proper case such 
an order can be passed without notice to the 
Crown. 

[ 10 ] I would therefore hold that the learned 
Single Judge in this case can interfere with the 
sentences passed if he thinks that they are clearly 
excessive and cannot be justified. The case will 
therefore be referred back to the Single Judge to 
be dealt with in the light of these observations. 
Din Mohammad J.—I agree. 

Blacker J.—I agree. 

K «S. Answer accordingly . 

A. I. R. (34) 1947 Lahore 49 [C. N. 12] 

Aohhru Ram J. 

Pahlwan and others — Defendants _ 

Appellants v. Lal and others — Plaintiffs 
— Respondents. 

(^Second Appeal No.733 o 1 1944, Decided on 28-3-1945, 
from decree of Senior Sub-Judge, Multan, D/- 10-2- 
1944. 

io?n\ P 2 n l“ b Cus,om (Power to Contest) Act(2[H] of 
1920;, 5. 3 — Act does not apply when custom of 

appointing heirs does not obtain amongst parties_ 

Appointment of heir or adoption not sanctioned by 
personal law — Effect of — Suit by reversioner for 
declaration that such appointment or adoption does 
not affect his right to succeed — Nature of suit 
explained. 

Tho Act cannot be applied to cases where the custom 
° f hC “ 8 d0€3 nofc obtain am0D 88t tho 
EfJjS £ BUoh cases ' the P»»“e9 cannot 

ss—r*" 4 b ’ b —g “ 

Wbos ° P craonal >aw does not recog- 
3 , u appointmeQ t of an heir, and who are 

“ , “ Di to follow any custom sanctioning adoption or 
rach appointment, the adoption or appointment, if 
S^;“ nno ‘ *od does not confer on the adoptee or 

%ht ™ Dy B ‘?u tnS aDd d0e9 not 8ive him any 
right to succeed to the property of the adopter or 

a^tetl«n?- the ^ tterB dcoth - The ^option or tho 
. l nch . a 5“ e . realJ y does not exist in the 

^S»es ox Jaw and has to be simply iffnorpd A ei»if A 

heh^rill' 011 1 * 3 « B “°^. an ^option or appointment of an 
Z *£>» ,‘ he plaintiffs’ right* succeed * the 
EL°!J*? “dopier or appointer on his death 
«Mot be regarded as a suit to avoid or set aside the 

‘ he ad ° P “°° n “ 


on the ground of ita being opposed to any rule of 
custom because no custom on the subject exists. 

[P 51 C 2] 

(b) Punjab Custom (Power to Contest) Act (2 [II] of 
1920), S. 7 — Scope of — Suit outside scope of 
Punjab Limitation (Custom) Act (1[I] of 1920) is also 
outside Punjab Custom (Power to contest) Act. 

Section 7, Punjab Custom (Power to Contest) Act, 13 
simply intended to restrict the powers of reversioners to 
file suits to contest alienations or appointments of heirs 
which are contemplated by the Punjab Limitation 
(Custom) Act and for which limitation is provided by 
the said Act. Where the suit is one which is outside 
the scope of Punjab Limitation (Custom) Act it must be 
held to be equally outside the scope of the restrictive 
provisions contained in the Punjab Custom (Power to 
contest) Act. [P 52 C 1] 

(c) Custom (Punjab)—Migration—Parties leaving 
one district and settling in another— Presumption 
—Nature of—Custom of adoption or appointment 
of heir held did not exist among Sayals of Jhang 
district settled in Multan district. 

Quite irrespective of the time when they left their 
original home, normally, the parties should be presumed 
to have carried with themselves the custom which 
governed them before they migrated from one district 
and to have retained that custom even while they 
settled in another district. Tho presumption is, of 
course, rebuttable: [P 52 C 2] 

Held that the custom of adoption or appointment of 
heir had not been proved to exist among the Sayal 
tribe of Mohammadans of tho Jhang district who had 
settled in tho Multan District. [p 53 C 1] 

(d) Will—Bequest — Whether certain statement 
amounts to a bequest is question of fact. 

The question whether a particular statement does or 
does not contain a bequest or a testamentary disposition 
is a question of fact to bo decided in each case with 
reference to the words actually used in the statement 
regardless of tho person to whom the statement was 
made. [P 53 c x] 

A. N Chona — for Appellants. 

Shamair Chand —for Respondents. 

Judgment.—This seoond appeal has arisen 
under the following circumstances. One Nau. 
rang, a Sayal of the village of Shamkot, in 
Kabirwala fcahsil of Multan district, was an 
owner of a one-eighth share in 720 kanals of land 
in the aforesaid village. Pehlwan appellant is 
brothers son of Naurang’s mother-in-law. In 
1924 he made a gift of half of tho land owned 
by him in favour of Pehlwan. It was an oral 
gift. The Patwari entered tho mutation on 18th 
April 1924. According to the rsport of the 
Patwari entering up the mutation Naurang 
appeared before him on that day and stated 
that he had adopted Pehlwan as his son, that 
he was making a gift of half of the land 
to him at that time, and that the remaining 
one-half was to devolve upon Pehlwan after his 
death, his collateral relations having nothing 
to do with it. On the mutation coming up 
before the Revenue Officer on 14 th May 1924 
Naurang stated that Pehlwan had been adopted by 
him about 18 or 14 years ago and was rendering 
him servioe3 and that he had made a gift 
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half of his land to him. It wa3 farther stated 
that the remaining one-half was to remain in his 
own name. There was, however, nothing said 
as to the course of devolution that this half was 
to follow after his death. Some of the collat¬ 
erals of Naurang having made an application 
objecting to the gift on the ground of the land 
being ancestral, the parties were directed to 
produce their evidence in support of their res¬ 
pective contentions, Naurang being specifically 
directed to produce a copy of the Riwaj-i-am. 
After several adjournments, the case eventually 
came up before the Revenue Officer on 15th 
August 1924. It was then pointed out on behalf 
of Naurang that Pehlwan was also son of his 
cousin and that possession of the land gifted 
had actually passed to him. The contention 
advanced on behalf of his collaterals was that 
the Sayal tribe did not recognise adoptions. 
Naurang produced a copy of the Riwaj-i-am of 
the second Settlement in which it had been stated, 
in respect of the Sayal tribe, that a kinsman 
(qaribi) could be adopted. Considering it un¬ 
necessary to go into the intricate question of 
Customary Law raised by the objectors and 
being satisfied that possession of the gifted land 
had passed to Pehlwan, the Revenue Officer 
sanctioned the mutation in the latter’s favour, 
directing the collaterals of the donor to estab¬ 
lish their right, if any, by means of a regular 
suit. 

[2] Naurang died in June 1941. On his death 
the mutation of the land which stood in his 
name at the time of his death was attested in 
the name of Mt. Dullan, his widow. However, at 
Mt. Dullan’s request the land was mutated in 
the name of Pehlwan on 14th November 1942. 
On 17th April 1943 the plaintiffs, who were 
collaterals of Naurang in the third degree, brought 
a suit for a declaration to the effect that the 
transfer of the suit-land by Mt. Dullan, widow 
of Naurang, in favour of Pehlwan by means of 
the aforesaid mutation should not, after the 
death of Mt. Dullan, affect their reversionary 
rights. It was alleged that Mt. Dullan had 
succeeded merely to a life-estate in the land left 
by her husband and that she was not competent 
to transfer that land to the prejudice of her 
husband’s reversioners. There was no allegation 
as to the land being ancestral qua the plaintiffs 
and at the trial it seems to have been admitted 
by the parties that the land in suit was not 
ancestral. The suit was resisted by Mt. Dullan 
and Pehlwan who filed a joint written state¬ 
ment, alleging that the mutation in the name 
of Pehlwan did not really evidence any transfer 
by Mt. Dullan, defendant 1 , in his favour, 
that in reality Pehlwan, being the adopted son 
of Naurang, having been adopted by the latter 
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in his infancy, was entitled to succeed to the 
land in dispute on Naurang’s death, that 
mutation of that land in Mt. Dullan’s favour 
was sanctioned by mistake, and that it was on 
discovery of this mistake and in order to rectify 
the same that Mt. Dullan had the land mutated 
in his name. It was also alleged that in 1924 
Naurang had made a gift of half of his land in 
favour of Pehlwan and had also declared him 
to be his heir in respect of the remaining half 
after his death. Particular reference was made 
to an alleged statement by Naurang during the 
mutation proceedings of the gift that after his 
death the rest of his property was to devolve 
on Pehlwan and that his collaterals were to 
have nothing to do with it. In the statement 
made by the plaintiffs’ counsel on 19th July 1943 
the alleged adoption of Pehlwan by Naurang 
was denied and it was stated that although in 
matters relating to succession and alienation 
the parties were governed by agricultural custom, 
in matters relating to adoption they were 
governed by their personal law. On the plead¬ 
ings of the parties the following issues were 
framed by the learned trial Judge: 

[3] (i) Whether the parties are governed by 
custom in matter of adoption ? (ii) Whether de¬ 
fendant 2, Pehlwan, was adopted by Naurang 
under that custom ? (iii) Whether gift by Mt. 
Dullan in favour of Pehlwan was valid? (iv) 
Whether sale by defendant 2 in favour of defen¬ 
dant 4 is fictitious, if not, its effect? (v) Whe¬ 
ther the suit is properly valued for jurisdictionaLl 
purposes? (vi) Whether the plaintiffs are estopped 
from suing? 

[ 4 ] It may be noted that the fourth issue was 
necessitated by the fact that, subsequent to 
mutation in his name, Pehlwan, defendant 2> 
had sold a part of the property in dispute to 
defendant 4. On issue 2 the learned trial Judge 
held that the adoption of Pehlwan by Naurang 
had been proved. On issue 1 it was held that 
the parties’ family having migrated from Jhang 
must be presumed to have carried with them 
the customs of Sayals residing in Jbang district. 
It was further held that Sayals of Jhang dis¬ 
trict did not recognise adoption at all. The con¬ 
tention of the defendants as to their being 
governed by the customs of Multan district was 
repelled. It was, however, also held that, even 
if the custom of Multan district was to be 
applied, according to the entries contained in 
the latest Riwaj-i-am of that district, Muham- 1 
madan tribes did not recognise adoption. On 
behalf of the defendants, reliance was placed on 
the Customary Law of Multan district as com¬ 
piled at the second Settlement. The teamed 
Judge held that the same had been abrogated 
by the Customary Law compiled at the latest 
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settlement. He was, however, also of the opinion 
that even the Customary Law of Multan dis¬ 
trict compiled at the second settlement could 
not help the defendants because, according to it, 
only kinsmen could be validly adopted and 
Pehlwan was not a kinsman of the deceased 
Naurang. On issue 3 it was held that Mt. Dullan 
could not validly make a gift of the property 
inherited by her from her husbaud in favour of 
Pehlwan. Issues ’4 and 5 were also decided in 
► the plaintiffs’ favour, and in the result their suit 
was decreed. On an appeal by the defendants, 
the learned Senior Subordinate Judge upheld all 
the material findings of the learned trial Judge 
and affirmed the decree passed by him. It may 
be noted that on issue 1 the finding of the 
learned Senior Subordinate Judge was that the 
parties were governed by custom in matters of 
adoption. The disputed adoption was, however, 
held to be invalid on the ground of Pehlwan not 
being the kinsman of Naurang. The learned 
Judge did not come to a clear decision as to 
whether the parties were governed by the custom 
of Sayals of Jhang district or by that of Sayals 
of Multan district. He noticed that according to 
the Customary Law of Jhang district among 
Mohammadan tribes the custom of adoption did 
not exist. Holding, however, that even accord¬ 
ing to the Customary Law of Multan district 
adoption only of a kinsman amongst Sayals was 
permitted, he held the adoption in dispute to be 
contrary to that custom. The defendants feeling 
aggrieved from the decree of the learned Senior 
Subordinate Judge have come up in second 
appeal to this Court. 

[5] On behalf of the appellants, Mr. Chona’s 
main contention was that the land in dispute 
being admittedly non-ancestral and the factum 
of adoption having been held proved, s. 7 of Act 
2 [n] of 1920 was an absolute bar to the plain¬ 
tiffs’ right to contest the appointment of Pehlwan 
as an heir to the suit land on the ground of the 
appointment being contrary to custom. He 
mged that having decided the question of tho 
factum of adoption in the appellants' favour 
the learned Senior Subordinate Judge ought to 
have dismissed the plaintiffs’ suit, even though 
under the custom Pehlwan was not eligible for 
adoption by Naurang. In reply to this argu¬ 
ment of the learned counsel for the appellants, 
Mr. Khamair Chand for the respondents con- 
r tended that s. 7 applied only where there was a 
custom of adoption but the particular adoption 
was alleged to be contrary to that custom, and 
that the aforesaid section had no application 
where the plaintiff came into Court alleging 
custom of adoption at all existed 
amongst the parties' tribe and therefore the 
alleged adoption was wholly inoperative and 


ineffectual. The question whether the operation 
of s. 7 is confined to cases where the custom of 
adoption or appointment of an heir in the par¬ 
ties’ tribe is recognised and the dispute is only 
with regard to the validity under that custom of 
the particular adoption or appointment, or it also 
extends to cases where no custom of adoption or 
appointment of an heir at all exists, is not 
altogether free from difficulty. However, after 
hearing the learned counsel for the parties, I 
feel inclined to agree with the contention put 
forward by Mr. Shamair Chand. Section 3 of 
Act 2 [II] of 1920 provides: 

“This Act shall apply only in respect of alienations 
of immovable property or appointments of heirs made 
by persons who in regard to such alienations or appoint¬ 
ments are governed by custom.” 


[G] It seems necessarily to follow from the 
above passage that the Act cannot be applied to 
cases where the custom of appointment of heirs 
does not obtain amongst tbe parties at all, be¬ 
cause, in such cases, the parties cannot be said 
to bo governed by any custom in regard to such 
appointment. In case of people whose personal 
law d 06 s not recognise adoption or appointment 
of an heir, and who are not found to follow any 
custom sanctioning adoption or such appoint¬ 
ment, the adoption or appointment, if made, 
cannot and does not confer on the adoptee or 
appointee any legal status and does not give 
him any right to succeed to tho property of the 
adopter or appointor on the latter’s death. The 
adoption or tho appointment in such a case 
really does not exist in the eyes of law and has 
to be simply ignored. A suit for a declaration 
that such an adoption or appointment of an 
heir will not affect the plaintiffs’ right to 
succeed to the property of the adopter or appo¬ 
intor on his death cannot bo regarded as a suit 1 
to avoid or set aside the adoption or appoint¬ 
ment, for the simple reason that the adoption 
or the appointment does not require to be set 
aside. The plaintiffs in such a case cannot be 
regarded as attacking the adoption or tho 
appointment on the ground of its being opposed 
to any rule of custom because no custom on 
the subject exists, 


l.j xxi ouuio aeciaea umurw me enact¬ 
ment of Act 2 [II] of 1920 and with reference to 
Art. 118, Limitation Aot, it was held by the 
Chief Court that the aforesaid Article was not 
applicable to oases where a person whom neither 
personal law nor custom permitted to make an 
adoption chose to go through the form of adop- 
tmg or appointing an heir. The ratio decidendi 
of these cases was that the alleged adoption 
mentioned in the Artiole had to be a transaction 
by a person with some inherent right to adopt 
which was challenged as invalid on some ground 


52 Lahore Pahlwan v. Lal (Achhru Ram J .) A, I. R. 


of law or custom which did not go to the length 
of asserting that the adoption as an adoption 
was wholly impossible. In the view of the 
learned Judges who decided these cases, an adop¬ 
tion unknown to the personal law of the adopter 
which had no legal inception and did not dis¬ 
place or threaten to displace the right of 
succession of heirs did not require to be avoided. 
The language of Art. 3 of Act 1 [I] of 1920 is not 
materially different from that of Art. 118, Limi¬ 
tation Act, and on principle I see no reason to 
suppose that the scope of the former is wider 
than that of the latter. Section 7 of Act 2[ll]of 1920 
i3 simply intended to restrict the powers of 
reversioners to tile suits to contest alienations or 
appointments of heirs which are contemplated 
by Act 1 Cl] of 1920 and for which limitation is 
provided by the said Act. Where the suit is one 
which is outside the scope of Act l [i] of 1920, it 
must be held to be equally outside the scope of 
the restrictive provisions contained in Act 2 [II] 
Of 1920. 

[8] Mr. Chona laid stress on the fact that the 
learned Senior Subordinate Judge had found 
the parties to be governed by custom in the 
matter of adoption and contended that even if 
Mr. Shamair Chand’s interpretation of S. 7 were 
accepted, the present suit did attract the appli¬ 
cation of that section because the plaintiffs had 
been granted a decree, not on the finding that 
the custom of adoption did not obtain amongst 
the parties, but on the finding that the adoption 
of the appellant Pehlwan was invalid by reason 
of its being opposed to custom which allowed 
adoption or appointment only of a kinsman 
which the appellant was not. There is force in 
this contention of Mr. Chona and if it can be 
held that the custom of adoption or appointment 
of an heir does obtain amongst the parties, the 
appointment of Pehlwan cannot be held to be 
invalid by reason of his not being eligible for 
appointment under the custom applicable to the 
parties, inasmuch as the suit-land being non- 
ancestral s. 7 debars the plaintiffs from con¬ 
testing the validity of the appointment on any 
such ground. It was, however, very vehemently 
urged by Mr. Shamair Chand for the respondent 
that the learned Senior Subordinate Judge was 
not right in holding that the parties were 
governed by custom in the matter of adoption 
and that he ought to have held that the custom 
of adoption or appointment did not obtain 
amongst them. He conceded that if the custom 
of adoption is found to exist, the particular 
adoption now in question cannot be challenged 
on the ground of the ineligibility of Pehlwan for 
adoption under the custom governing the parties. 
The real question, therefore, that requires deter¬ 
mination in this case is whether or not the 


custom of adoption or appointment prevails in 
the parties’ tribe. 

[9] It is not disputed that the family of the 
parties originally belonged to Jhang district and 
that they migrated to Multan district some 
generations ago. On the materials on the record, 
it is not possible to fix exactly, or even approxi¬ 
mately, the point of time when the migration 
took place. Quite irrespective of the time when 
they left their original home, normally, the 
parties should be presumed to have carried with 
themselves the custom which governed them 
before they migrated from Jhang and to have 
retained thatcu3tom even while settled in Multan 
district. The presumption is, of course, rebut¬ 
table, but in the present case no special circum¬ 
stances have been proved to rebut it. The 
answer to question 85 in the Customary Law of 
Jhang district shows that the custom of adoption 
or appointment of an heir does not exist amongst 
the Muhammadan tribes of that district. The 
general presumption in favour of a customary 
power of appointment of an heir is confined by 
para. 35 of Rattigan’s Digest of Customary Law 
only to agricultural tribes in the central and 
eastern parts of the Punjab. I have been unable 
to discover any reported case in which such 
power may have been found to exist amongst 
Muhammadan agriculturists residing in the 
western parts of the province. No evidence worth 
the name has been led to rebut the entry in the 
Customary Law of the district. The oral evi¬ 
dence on the subject is extremely meagre, vague, 
unconvincing and unsatisfactory. No instances 
of adoptions amongst any of the Muhammadan 
tribes of Jhang have been proved. It is true 
that Sayals have a Hindu origin. They, how¬ 
ever, embraced Islam more than three centuries 
ago and have since then been living in those 
parts of the province where the inroads by 
Hindu customs and usages in the domain of the 
Muslim Law have not been quite as serious as 
in the central and eastern districts. I am, 
therefore, of the opinion that the defendant has 
failed to prove that the custom of adoption or 
appointment of heir existed in the parties tribe. 

[10] Mr. Chona did not contend that the 
custom of adoption or appointment of an heir 
existed amongst Muhammadan agriculturists of 
Jhang district. His contention was that the 
parties had, after migration,*adopted the cus¬ 
toms and usages of Multan district and that 
according to the custom of Multan as recorded 
in the Customary Law of that district compiled 
by Sir Charles Roe at the second settlement, 
the practice of adoption did prevail amongst 
Muhammadan agriculturists of the said district, 
particularly those of Kabirwala tahsil which at 
the time of the said Settlement was known as 
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any case, even if the appellant was not entitled 
to succeed to the land left by Naurang as his 
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Serai Sidhu tahsil. A reference to the answer to 
question 50 of the said Customary Law shows 
that there was a general statement made by all 
Muhammadans that adoption was not recognis¬ 
ed amongst them. However, in the notes under¬ 
neath the answer, Muhammadans of Serai Sidhu 
tahsil purport to have stated that adoption was 
practised amongst them, that it might be either 
verbal or written, but that the adopted son bad 
to be a near kinsman. It is true that in the 
► Customary Law of Multan district as compiled 
at the latest Settlement we have an unqualified 
statement that amongst all Muhammadans cus¬ 
tom of adoption or appointment of an heir is 
not recognised and no exception is made in 
favour of Muhammadan tribes of any particular 
tahsil. I, however, feel inclined to attach greater 
importance to the record of custom compiled at 
the second Settlement, inasmuch as it differen¬ 
tiated between the customs prevailing in different 
parts of the district and gave greater details as 
to the results of the enquiries made than are to 
be found in the Customary Law of the latest 
Settlement. Mr. Shamair Chand, in support of 
his contention that the entry in the latest Cus¬ 
tomary Law should be preferred, drew my 
attention to the statement in the preface thereof 
that very elaborate and exhaustive enquiries 
had been made by the Settlement Officer and 
all available and relevant instances had been 
collected. However, under the answer to ques- 
vi fcion 84, which stands for question 50 of the Custo¬ 
mary Law compiled at:the previous Settlement, 
no instances are mentioned and it is otherwise not 
possible to discover any basis for the change in 
the statements as to the custom of Muhamma¬ 
dan tribes in the matter of adoption. Nor has 
any explanation been offered for the omission 
to refer to the answers given by the Muhamma¬ 
dan tribes of different tahsils at the time of the 
earlier settlement. If, on the materials on the 
record, I could possibly hold that the parties' 
family were governed by the custom prevailing 
in Multan district, I should have had no diffi¬ 
culty in accepting the record of custom contain¬ 
ed in the Customary Law of the second settlement 
and holding that the custom of adoption did 
exist amongst them. However, on the evidence 
I do not find it possible to hold that the custom 
which they followed before their migration 
from Jhang to Multan district has been abrogat- 
r ed and the custom prevailing in Multan’ district 
has been adopted in its place. There being no 
evidence worth the name to rebut the presump¬ 
tion attaching to the entry in the Customary 
Law of Jhang I cannot but hold that custom of 
adoption or appointment of an heir has not been 
Proved to exist amongst the parties. 

In en d Mr. Chona contended that in 


adopted son, he had a right to succeed to the 
same under the bequest left in his favour by the 
said Naurang, and in support of this contention 
reliance was placed on the statement purporting 
to have been made by Naurang at the time of 
reporting to the patwari the gift of half of his 
land. In that statement, he purports to have 
said that after his death the rest of the property 
should devolve on Pehlwan and that his colla¬ 
terals should have nothing to do with it. The 
alleged bequest was specifically mentioned in 
the written statement. It is a pity, however, 
that no specific issue on this subject was framed. 
The matter appears to have been urged before 
the learned Senior Subordinate Judge. The 
learned Judge, however, disposed it of sum¬ 
marily with the following remarks “This state¬ 
ment before the patwari cannot be regarded as 
a will and no authority has been shown to me 
that it should be regarded as such.” The 
learned Judge has not expressed any opinion as 
to whether the statement had been proved to 
have been actually made by Naurang before 
the patwari nor has he expressed any opinion 
as to whether the words purporting to have 
been used by Naurang did amount to a testa¬ 
mentary disposition of his property. He appears 
to assume that there were some a priori reasons 
for not regarding a statement made before a 
patwari as a will. There are no such a priori 
reasons. The question whether a particular state¬ 
ment does or does not contain a bequest or a 
testamentary disposition is a question of fact to 
be decided in each case with reference to the 
words actually used in the statement regardless 
of the person to whom the statement was made.| 
[ 12 ] However, on the record there is no evi¬ 
dence to prove that Naurang actually made the 
statement which he purports to have made to 
the patwari on 13-4-1924. Mr. Chona complains 
that this was due to the absence of any issue on 
the subject. There is considerable force in this 
contention. The plea of bequest having been 
specifically raised in the written statement the 
learned trial Judge ought to have framed an 
issue regarding it. The plea was pressed before 
the learned Senior Subordinate Judge and has 
been reiterated in the grounds of appeal filed 
in this Court. I am of the opinion that the ap. 
pellant is entitled to an enquiry into this ques¬ 
tion. Before finally disposing of this appeal 
therefore I think it proper to frame the follow- 
mg additional issues and to remit them for trial 
to the learned trial ‘Judge who should reoord 
such evidence on these issues as the parties may 
like to produce and should then submit his find, 
mgs along with the evidence through the learn. 
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ed Senior Subordinate Judge, who should also 
give his own findings on these issues. The addi¬ 
tional issues are: 

(a) Whether Naurang deceased made a bequest of the 
land in dispute in favour of Pchlwan ? 

(b) If so, how does that bequest affect the present 
suit ? 

[ 13 ] The cose is remanded to the learned trial 
Judge under O. 41 , R. 25 , Civil P. C., with the 
above directions. The findings on the additional 
issues to be submitted to this Court within three 
months. The parties will file their objections, if 
any, to those findings within ten days of the 
receipt of the report whereafter the appeal will 
be set for hearing. The parties have been direct¬ 
ed to appear in the trial Court on 29 - 4 - 1946 . 
n.s./d.h. Case remanded. 

A. I. R (34) 1947 Lahore 54 [C. N. 13] 
Abdur Rahman and Mahajan JJ. 

Panna Lal—Plaintiff-Appellant v. Chi- 
man Parkash and others— Dcfendants-Res- 
pondents. 

First Appeals Nos. 254 and 372 of 1942, Decided on 
20-3-1946, from decree of Sub-Judge, 1st Class, Ambala, 
D/- 29-7-1942. 

(a) Civil P. C. (1908), Sch. II, P. 20-Valid award 
extinguishes all claim submitted and furnishes only 
basis for determination of rightsof parties—Applica¬ 
tion to file award refused—Still award can be 
relied upon as defence in suit relating to subject- 
matter dealt with by it. 

As an ordinary rule, a valid award operates to merge 
and extinguish all claims embraced in the submission, 
and after it has been made, the submission and award 
furnish the only basis by which the rights of the parties 
can be determined, and constitute a bar to any action 
on the original demand. The refusal of an application 
for the filing of an award merely leaves the award to have 
its own ordinary legal effect and it cannot be contended 
that an award is not to bo relied upon as a defence in 
a suit relating to the subject-matter dealt with by it 
only because such an application has not been granted: 
18 Cal. 414 (P. C.) and 33 Cal. 881, foil; (*25) 12 A. I. R. 
1925 P. C. 216, Ref. [P 63 C1] 

Q p_ C # _ 

(’44) Cbitaley, S. 11, N. 27, Pts. la and 3. 

(b) Hindu Law—Adoption—Validity—Reference 
to arbitration—Arbitrators' decision final. 

The question of the validity of an adoption is a mixed 
question of law and fact and when it has been referred 
to arbitration by the parties the arbitrators* decision is 
final on it : 18 Cal. 414 (P. C), Ref. [P 66 C 1) 

(c) Hindu Law—Adoption—Adoption by widow— 
Widow cannot repudiate adoption without adoptee’s 
consent. 

Once an adoption by a widow is established, she can¬ 
not subsequently repudiate it except with the consent of 
the adopted 6on. (P 65 Cl] 

Hindu law.— 

C40) Mulln, page 561, S. 513. 

(d) Purdahnashin lady—Hindu lady doing con¬ 
siderable business and not observing pardah in 
Mohammadan sense is not pardahnashin. 

Purdah system as such is not a part of the social 
custom of the Hindus; and a Hindu lady, who is doing 


A. I. R. 

considerable business, managing considerable property, 
conducting her affairs openly and not observing purdah 
in the sense in which Mohammadan ladies observe 
purdah , cannot be described as a purdanashin lady. 

[P 66 C 2 ; P 67 C 1] 

(e) Hindu Law—Adoption—Old adoption—Per¬ 
formance of ceremonies—Strict proof of, cannot be 
demanded—Adoption recognised for long time by 
adopter and brotherhood—Inference is that condi¬ 
tions relating to adoption were fulfilled. 

In respect of an old adoption strict proof of the per¬ 
formance of the ceremonies cannot be demanded. An 
adoption acquiesced in and recognised for a number of 
years by the person making the adoption and a long 
course of recognition on the part of that person and by 
the brotherhood who were best acquainted with the cir¬ 
cumstances gives rise to the inference that the conditions 
relating to the adoption were fulfilled. [P 67 C 2] 
Hindu law.— 

(’40) Mulla, p. 561, S. 512 

(f) Hindu Law—Adoption—Adoption of orphan— 
Ceremony of” give and take cannot strictly be 
performed. 

In the case of an adoption of an orphan by a woman 
belonging to a respectable family the ceremony of “give 
and take” which is the all essential ceremony for the 
validity of an adoption cannot be performed in the 
strict sense of Hindu Law. An orphan boy whose 
parents are not known is a res nullius. Where a person 
becomes his guardian for the time being and places the 
boy in the lap of the Hindu widow who takes him as a 
son whatever can be expected in the circumstances is 
done. [P 67 C 2] 

Hindu Law.— 

(*40) Mulla, p. 544, S. 489. 

(*38) Mayne, p. 251, para. 182, 

(g) Hindu Law—Punjab—Customs prevail over 
strict rules of Mitakshara. 

Strict rules of Mitakshara, have not always been 
followed by all tribe3 and families of Hindus in the 
Punjab. Customs at variance with Hindu law when 
established are to be applied and not the strict rules of 
Ilindu law. (P 68 C 1] 

Hindu Law.— 

(’40) Mulla, p. 15, S. 15. 

(h) Hindu Law—Custom—Custom can be proved 
by general evidence—Custom of orphan’s adoption 
amongst Vaish Aggarwals of Ambala district held 
proved. 

A custom can properly bo proved by general evidence 
given by members of a community without proof of 
specific instances. The question in each case, however, 
depends as to the weight to bo given to the opinion 
evidence led in the case : (’28) 15 A.I.R. 1928 P. C. 294 
and (’35) 22 TV. I. R. 1935 P.C. 132, Ref. [P68 C 1] 
(A custom amongst the Vaish Aggarwals of Ambala 
District according to which an orphan can be validly 
adopted was held to be established.) [P 68 C 1] 

Hindu Law.— 

(’40) Mulla, page 15, S. 17, page 542, S. 482. 

(i) Evidence Act (1872), S. 32 (5)—Dispute in 
suit as to validity of orphan’s adoption—Custom as 
to such adoption sought to be proved by statement 
of dead person made in suit not inter partes—State¬ 
ment is admissible under S. 32 (5). 

Where in a suit the dispute was a9 to the validity of 
adoption of an orphan and a custom authorising such 
adoption was sought to bo proved, inter alia , by a copy 
of a statement of a person, who was dead, regarding his 
adoption, which statement was made in a suit not 
inter partes : 
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Held that though the statement was not admissible 
in evidence under S. 33, it was relevant under S. 32 (5) 
as it related to the existence of relationship by adoption 
and was made by the person concerned at a time when 
the dispute had not arisen. [P 69 C 2] 

(j) Hindu law—Adoption—Adoption by widow— 
Widow cannot adopt without husband’s authority 
or consent of collaterals. 

A widow cannot adopt unless it is proved that she 
bad been given the authority to do so by the husband 
or that she had obtained the consent of all the colla¬ 
terals. CP ™ C 2) 


Hindu Law — 

(’40) Mulla, p. 518, pt. (r). 

(k) Civil P. C. (1908), O. 6, R. 7—Failure to plead 
in written statement modification of Hindu Law by 
custom in respect of adoption of orphan—Plaintiff's 
first witness cross-examined about existence of such 
custom without objection — Held no prejudice is 
caused to plaintiff. 

Where the defendant pleads in his written statement 
that an adoption of orphan is valid both under Hindu 
Law and custom but as soon as the plaintiffs very first 
witness is produced ho is cross-examined in very 
clear terms about the existence of the custom with¬ 
out any objection by tbo plaintiff, defendant's failure 
to plead, in the written statement, modification of 
Hindu Law by custom in the matter of adoption of an 
orphan does not prejudice the plaintiff as he fully knows 
as to what the defendant intends to establish. [P 70 C 2] 

C.P.C- 

('44)Chitaley, 0. 6, R. 7, Note 3. 

Asa Ram Aggarwal, P. L. Sud, N . L. Salooja and 
Stiraj Narainand S. K. Shastri (for N . C. Pandit) 
and J . L. Kapur —for Appellant. 

P. L. Banorjee , Shamair Chand; Tek Chand\D.N . 
Aggarwal , /. L. Bhatia\ Mela Ram Aggarwal, and 
F, C. Mittal and C. L, Aggarwal —for Respondents. 


Mahajan J,—Regular First Appeals 254 and 
372 of 1942 along with cross-objections made on 
behalf of defendant 2 in R. f. a. 254 arise out of 
a triangular contest between rival claimants to 
the estate of Mt. Durga Devi, widow of Lala 
Janki Parshad, a Vaish Aggarwal of Ambala 
Cantonment, who died in the year 1903. The 
widow died on 25-12-1937. In order to appreciate 
the nature of the dispute, it is necessary to set 
out the pedigree of the parties. It is as follows: 

( See pedigree on page 66.) 

[$) R. B. Panna Lal, plaintiff, laid claim to 
the estate of Janki Parshad on the ground that 
he was his nearest living collateral and was 
entitled to it according to the special custom 
prevalent generally among Aggarwal brotherhood 
of the Ambala District and particularly in the 
plaintiff’s family by which, contrary to Hindu 
law, collaterals exclude daughters and their issue 
in succession to the estate of a sonless proprietor. 
Cham an Parkash, defendant l, is Janki Parshad’s 
daughter’s son. He contested the claim of the 
plaintiff and pleaded that under Hindu law, 
which governed succession to Janki Parshad’s 
estate, ho was entitled to possession of the pro. 
Perty after the death of Mt. Durga Devi. He 
denied the existence of the custom alleged by the 
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plaintiff. Ganga Ram, defendant 2 , disputed the 
title of both these claimants. He contended that, 
as the validly adopted son of Janki Parshad, he 
alone was the next heir to his estate, succession 
to which had opened on the death of Mt. Durga 
Devi. The principal point for decision in these 
appeals is the one that has been raised in the 
cross-objections preferred on behalf of defen¬ 
dant 2, Ganga Ram. Chaman Parkash has 
accepted the finding of the trial Judge on the 
question of custom alleged by the plaintiff in 
support of his heirship to the estate of Janki 
Parshad and has not agitated against it in the 
appeal that has been preferred on his behalf. 
During the course of the arguments his learned 
counsel stated that at thi9 stage Chaman Parkash 
was not disputing the factum and the validity 
of the adoption of defendant 2 by Mt. Durga 
Devi. The result of this attitude on the part of 
Chaman Parkash is that the scope of the con¬ 
troversy that raged before the trial Judge has 
considerably narrowed down at the appellate 
stage and the only real point that we have to 
decide is whether defendant 2 is the validly 
adopted son of Janki Parshad. Unless that point 
is decided in favour of defendant 2 , the decree 
passed in favour of the plaintiff that he is entitled 
to the estate of Janki Parshad will have to be 
maintained. 

[3] Defendant 3, Vidya Sagar, is Mt. Durga 
Devi’s brother’s son and was impleaded as a 
party because he was in possession of a part of 
the suit property. Defendants 4 and 6 are the 
2 grand-daughters of Mt. Durga Devi. They 
were impleaded in the case on the same ground 
as was stated in the case of Vidya Sagar. The 
other defendants in the case are alienees from 
Mt. Durga Devi. Apart from the main contro¬ 
versy mentioned above, the other questions that 
arise in the appeals relate to the extent of the 
property that was possessed by Janki Parshad 
at the time of his death, and as to the extent of 
the property subsequently acquired and left 
undisposed of by ML Durga Devi. A question 
also arises whether the property subsequently 
acquired by Mt. Durga Devi became an accretion 
to the estate of Janki Parshad or was a part of 
her own estate. The pleadings of the parties 
gave rise to the following issues : 

(1) Whether Ganga Ram was validly adopt- 
ed by Mt. Durga Devi under custom or Hindu 
Law and was she competent to do so ? 

( 2 ) Was Ganga Ram treated as an adopted 
son and what is ita effeot ? 

(8) Is the plaintiff estopped from challeng¬ 
ing the adoption by previous litigation or con¬ 
duct? 

(4) Is there any custom among the Ag- 
garwals of Ambala and the family of the plain- 
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Bhikari Lai Ganeshi Lai 


Fateh Chand 


I 

Diwan Chand 


Karam Chand left 
no descendants. 


Munna Lai left 
daughter’s 
descendants. 


Kundan Lai died 
issueless. 


R. B. Panna Lai 
plaintiff. 


Girdkari Lai 


1 

died issueless. 

1 

Hari Singh 


Adopted Panna Lai 

! 


plaintiff. 

1 1 

R. S. Dbani Sarju Parshad. 



Ram. 



1 

Paras Ram died 

i 

Bir Bhan 


without descendants. 

i 

Rali Ram 

1 


1 

Balwant. 

i 

Sat Kumar. 

1 

Name not known. 


I 



Than Singh 


Durga Devi=Janki Parsbad 
(widow) | 


I 

Alleged adopted son Ganga Ram 
defendant 2. 


I 

Bibi Mobini 
(died) 


Chaman Parkash 
defendant 1. 


I 

Santosh Kumari 
defendant 4. 


I 

Daughter 
defendant 5. 


tiff, and Janki Parskad (husband of Mt. Durga 
Devi) by which a collateral is a preferential 
heir to a daughter or her son both as regards 
ancestral and self-acquired property ? 

(5) Is the property mentioned in list 1 A * 
ancestral ? 

(6) Was the property mentioned in list 
*B’ with Mt. Durga Devi and acquired by her 
with the income of the property left by Lala 
Janki Parskad and what is its effect ? 

(7) Was Mt. Durga Devi owner of mov¬ 
able property mentioned in lists 2 and 5 at the 
time of her death and what is their value ? 

(8) If so, is plaintiff entitled to the sum or 
its value and from whom ? 

(9) Does the money in lists 6 and 7 with 
Thomas Cook and Sons and Allahabad Bank 
belong to Mt. Durga Devi ? 

( 10 ) Were the mortgagee rights sold to 
Ghungar Mall acquired with the savings of pro¬ 
perty left by Janki Parshad and is the plaintiff 
entitled to attack the sale ? 

(11) If so, was the sale effected for considera¬ 
tion and necessity ? 

(12) Is defendant 3 entitled to the refund 
of the sale price, if any, before he can be 
compelled to give possession of the property ? 

(13) If issues 4 and 6 be decided in favour 
of the plaintiff, was the husband of No. 6 bona 
fide purchaser for value of the property men¬ 
tioned in list 9 and, if so, is it binding on the 
plaintiff ? 


(14) Were Rs. 3600 lent by Mt. Durga 
Devi to Sundar Lai, defendant 9, acquired by 
her by income of her husband’s estates and 
what is its effect ? 

(15) If issues 4, 6 and 14 are proved in 
plaintiff’s favour, is the gift of the said loan and 
the shops Nos. 8733 and 8735 binding on plaintiff? 

( 16 ) Was Mt. Darga Devi competent to 
execute the will and is the will binding if 
issues 4 to 7 are decided in plaintiff’s favour or 
issues 1 and 2 are decided in favour of Ganga 
Ram, defendant? 

(17) Is the suit bad for misjoinder of parties 
and causes of action ? 

( 18 ) Is the suit regarding pro-note exe¬ 
cuted by Ganga Ram in favour of Mt. Durga 
Devi for Rs. 2900 within time ? 

(19) Is the plaintiff’s suit barred by principal 
of res judicata on account of dismissal of the 
suit mentioned in the above issue or barred by 
any other law ? 

[4] The trial Judge held that it had not been 
established, by cogent and satisfactory evidence 
that an orphan could be adopted by custom 
amongst the Aggarwals of the Ambala District, 
that amongst these Aggarwals a widow was not 
entitled to adopt a boy without the authority of 
the husband or the consent of the collaterals, 
that in fact the defendant’s alleged adoption 
was not proved and that neither the husband 
had conferred an authority on the widow to 
adopt nor did the husband’s collaterals give their 
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consent to the adoption. In the result issues 1 
and 2 were decided against defendant 2 . On 
issue 3 it was found that the plaintiff was not 
estopped from challenging the adoption either 
by reason of the previous litigation or because 
of any conduct on bis part. Issue 4 was decided 
in favour of the plaintiff and Chaman Parkash 
defendant l’scontention was negatived. The ques¬ 
tion in issue 5 was answered in the negative. 
Under issue 6 the Court held that properties 1, 
^ 5, 6 and 7 in Sch. B did not form part of the 

estate of Janki Parshad, but that items 2 , 3 and 
4 of the schedule were a part of his estate. The 
whole of the movable property in Sch. B was 
held either to be a part of Mfe Durga Devi’s 
Stridhan or belonging to the other defendants 
in the case. The plaintiff was held not entitled 
to it. Similar finding was given with respect to 
the claim of the plaintiff under issues 7 and 8. 
Issues 9 and 10 were decided against the plain¬ 
tiff, while issue ll was found in favour of defen¬ 
dant 8. It was thought unnecessary to decide 
issue 12 in view of the decision on issue 11 . 
However, it was observed that if the sale in 
favour of defendant 8 was set aside, he would be 
entitled to the return of the purchase money. 
The husband of defendant 6 was held to be a 
bona fide transferee for value and, therefore, 
issue 13 was decided against her. Issues 14 and 
15 were decided against the plaintiff and under 
issue 16 it was found that the widow could 
^ mak o a will in respect of stridhan property but 
not in respect of the property that was inherited 
by her from her husband. Issue 17 was not 
pressed. The point raised in issue 18 was 
conceded by the plaintiff and issue 19, therefore, 
did not call for any decision. In the result the 
plaintiff was granted a decree for possession of 
residential kothi no. 3705, situated at Ambala 
Cantonment, the Mill shown in list A and Hotel 
De Metropole. He was also granted a decree 
for declaration that he was entitled to kothi 
No. 9378, halqa No. 6, Ambala City, one-sixth 
share in haveli no. 8319, Mohalla Naya Bans 
and the entire haveli no. 8320 known as Putri 
Pathshala and Kothi ‘Falkland' situate in 
Imkkar Bazar, Simla. The rest of the plaintiff’s 
suit was dismissed. 

[5] The plaintiff has appealed concerning 
the property regarding which his suit has been 
dismissed. Ganga Ram, defendant 2 , has filed 
Cro ^ 3 * 0 bjections in this appeal and in these he 

NS?!?? 3 ® nc * in 8 °f the lower Court on the 
first three issues. Chaman Parkash, as already 
mentioned, has not in his appeal contested the 
plamtiff's right to succeed to the estate of Janki 
S^rehad and also does propose to contest the 
^-objections relating to the adoption of de- 
lendant 2 . His appeal is confined to certain items 


of property which he claims under the will and 
contends that these were part of the stridhan of 
Mt. Durga Devi. 

[C] Whether Ganga Ram, defendant 2, i3 
the adopted son of Janki Parsad is the first 
question that falls for decision by us. Both the 
factum and the validity of this adoption are 
being challenged. It is denied that Mt. Durga 
Devi took over defendant 2 with the intention of 
adopting him or that she ever expressed her 
unequivocal intention to that effect in an as¬ 
sembly of the brotherhood or by the execution 
of a deed of adoption. It was alleged that the 
usual ceremonies connected with a formal adop¬ 
tion were not proved to have been performed. 
The validity of the adoption is questioned 
firstly on the ground that defendant 2 at the 
time of the alleged adoption was an orphan and 
hence could not be taken in adoption under 
Hindu Law as it was not possible in his case to 
perform the all essential ceremony of “give and 
take”. Secondly, it was contended that there 
was no proof that Janki Parshad had conferred 
an authority on his widow to take a boy in 
adoption or that the collaterals of Janki Parshad 
gave their consent to the adoption of the defen¬ 
dant by Mt. Durga Devi. On behalf of de¬ 
fendant 2 , it was urged that there was enough 
material on the record to prove that Mt. Durga 
Devi took him in her lap and adopted him with 
the consent of all the living kindred of Janki 
Parshad, that the plaintiff himself procured the 
defendant from the Deputy Commissioner and 
placed him in the lap of Mt. Durga Devi and. 
that subsequently he was treated as an adopted 
son of L. Janki Parshad by all the members of 
his family and the brotherhood and his status 
as such was fully recognised. The adoption of 
the defendant was contended to be valid ac¬ 
cording to the custom 'of Vaish Aggarwals of. 
Ambala Distriot and it was suggested that the 
strict rules of Hindu Law were not followed by 
them. The defendant further alleged that Panna 
Lal, plaintiff, could not be allowed to question 
his adoption in view of a valid award that was- 
given inter partes in the year 1981 and that 
that award was conclusive on that question 
between them. It will be convenient at this stage 
to set out a brief history of events concerning 
the adoption of defendant 2 by Mt. Durga Devi. 
(After considering the statement of d. w. 22 , 
written statement, of Durga Devi filed in case 
No. 24 of 1928 in the Senior Sub-Judge Ambala 
and the plaintiff's version about the defen. 
dant s introduction in the family his Lordship■ 
proceeded:). 

[7] It is, therefore, clear that the defendant 2 
was introduced in the family by the plaintiff himself 
who advised Mt. Durga Devi to take him as a. 
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substitute for a son. The status given to him was 
obviously that of a son because not only was he 
married like a true son but the plaintiff directed 
him to perform the last death rites of Mt. Durga 
Devi which was the sole privilege either of a 
son or of a collateral and no stranger could be 
allowed to perform the kirya karam of the 
deceased. After having been introduced in the 
family of Janki Parshad in the year 190$ or 1910 
he was brought up like a son by Mt. Durga Devi. 
Both of them lived together. Ganga Ram ad. 
dressed Mt. Durga Devi as mother and she 
either addressed him as "beta" (son) or by name. 
The whole brotherhood gave him the treatment 
as would have been given to a natural son of 
Janki Parshad. He was carried about in per¬ 
ambulators and carriages by the plaintiff and 
Durga Devi. (After considering the evidence of 
the educational career of the defendant 2 his 
Lordship continued :) 

[S] In the summer of 1924, Mt. Durga Devi 
paid a visit to the Martand Temple in the 
Kashmir valley. As customary, she dictated the 
pedigree of her family to the family priest 
(panda) of that place. The entry in the panda s 
book was signed by her and has been duly 
proved on this record. In the pedigree written 
in the bahi of the panda , Ganga Ram is shown 
as the son of Janki Parshad. After her visit to 
Kashmir it seems that she became more inclined 
towards her daughter’s son, Chaman Parshad, 
who was then about 8 years of age and thought 
of preferring him to Ganga Ram in the heirship 
to the estate of Janki Parshad but, she did not 
intend to leave defendant 2 unprovided for. On 
the 26-11-1924, she executed a registered deed of 
gift Ext. p. 63. In that deed she recited as 
follows: 

"14 or 15 years ago, ao orphan boy whose age at 
that time was not more than three or four years came 
to me by chance. I have since then been bringing him 
up in every way. The name of that boy is Ganga Ram. 
From the time he came to me, he has been serving and 
respecting me like a son. It is ray wish that he should 

pass his future life comfortably and honourably. 

Bo I, of my own accord, while in the enjoyment of my 
right five senses without coercion and compulsion on 
the part of anybody else, gift away to the aforesaid 
Ganga Ram, caste, Vaish Aggarwal, who has been 
brought up by me, in lieu of his services, faithfulness 
and obedience, out of the property owned and possessed 

by me,.a hatch .Ganga Ram, aforesaid, 

shall have no right or claim to my property, moveable 
and immovable, present or that shall be acquired by 

me in future.I have a daughter Bibi Maharani 

from my womb. She also consents to the gift of this 
part of the property.” 

[9] Ganga Ram, who was barely 18 then, 
signed this deed and accepted the gift. Recitals 
in this deed of gift have been strongly relied 
upon by the trial Judge to negative the adoption 
of defendant 2 . Soon after the gift, however, 
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Mt. Durga Devi celebrated the marriage of 
Ganga Ram. On the occasion of that marriage 
Panna Lal, plaintiff, acted as the “ samdlii ”, i.e., 
the leader of the bridegroom’s party, and took 
the customary milni dues in the presence of the 
assembled brotherhood. The then living colla¬ 
terals, namely, L. Sarju Parshad, R. B. Dhani 
Ram and Rali Ram all joined in the celebra¬ 
tions. At the all important, auspicious, and 
formal ceremony of marriage the sakhachar , 
i. e., the pedigree of the bridegroom, was recited 
and it was mentioned that he was the son of 
Janki Parshad and the grandson of Than Singh. 
In other words, he was declared at this formal 
religious occasion in the presence of the Vaish 
Aggarwal brotherhood which comprised the party 
of the bridegroom and the party of the bride, as 
the son of Janki Parshad and the grandson of 
Than Singh. This declaration could not have 
been made but for the fact of this adoption. 

[ 10 ] The gift above-mentioned was challenged 
by R. B. Panna Lal in Suit No. 24 of 19-23 
brought in the Court of the Senior Subordinate 
Judge, Ambala. Mt. Durga Devi in her written 
statement above recited supported the gift and 
contested the locus standi of the plaintiff to 
challenge the gift in the presence of her daughter 
and daughter’s issue. It was alleged by her that, 
according to Hindu law, they were entitled to 
Janki Parshad’s estate in preference to the 
plaintiff’. In that written statement she did not 
put forward defendant 2 as the adopted son 
of Janki Parshad. This conduct on her part 
has also been emphasized by the Judge below. 
It appears that a written statement was also 
filed on behalf of Ganga Ram under advice 
from Mt. Durga Devi in support of the validity 
of the gift Ganga Ram, however, later on with¬ 
drew this written statement and stated that 
both R. B. Panna Lal and Mt. Durga Devi had 
joined hands to defeat his rights of succession 
to the property of Janki Parshad and that the 
gift by Mt. Durga Devi was a fictitious one and 
he had been made to sign a written statement to 
which he was really not a conscious party and 
that he was the adopted son of Janki Parshad 
and was entitled to succeed to his property after 
the death of Mt. Durga Devi. He also made a 
statement in that suit to the effect that as the 
gift was fictitious one he had not entered into 
possession of the property and that the plain¬ 
tiff’s suit to challenge the gift be decreed. It 
was on the basis of this statement that Suit 
No. 24 of 19-2S was eventually decreed in favour 
of the plaintiff on 2-3-1931. It is, however, 
necessary to mention what happened to this suit 
between the years 1928 and 1931 before it was 
decided in the manner above mentioned. 

[ 11 ] During the pendency of that suit, Mt. 
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Durga Devi on 22-12-192S, brought a suit in the 
civil Court at Jullundur against R. B. Panna 
Lal for accounts in respect of certain Jullundur 
property which, she alleged, belonged to her and 
Panna Lal jointly. This was Suit No. 137 of 
1928 . While the two suits were pending, it 
transpired that other disputes arose between the 
parties and in this state of affairs they met at 
Faizabad in the United Provinces in March 1929. 
The descendants of L. Bhikari Lal, one of the 

> sons of Sohan Lal, namely, Sarju Parshad, and 
R. S. Dhani Ram resided at Faizabad. In a 
family council held there, it was agreed between 
Mt. Durga Devi, R. B. Panna Lal and Ganga 
Ram that the two pending suits, in one of which 
all the three were parties but in the other only 
R. B. Panna Lal and Mt. Durga Devi were 
concerned, be referred to the arbitration of a 
tribunal of five chosen by the parties. It was 
also agreed that all other disputes between them 
be also referred to the same tribunal. On 7-3-1929, 
an agreement was signed between the parties at 
Faizabad, Exhibited D. 2/2-A, by which their 
disputes were referred to the arbitration of R. S. 
Babu Dhani Ram, L. Rali Ram, L. Atma Ram, 
Babu Himmat Bahadur as arbitrators and R. B. 
Raja Joti Parshad as umpire. The scope of the 
reference was in these terms: 

"Wo will accept and abide by whatever decision 
these arbitrators and umpire give in respect of the 
cases now pending among us, tbo patties, in the Court 
of tho Senior Subordinate Judge, Ambala, and the 

< Court of the Senior Subordinate Judge, Jullundur. 
They may also decide tho dispute if there be any 
among us, tho executants, besides these cases.** 

[12] It may bo mentioned that R. S. Dhani 
Ram and L. Rali Ram were tho collaterals of 
tho plaintiff and Janki Parshad. Raja Joti 
Parshad’s nephew was the husband of Mt. Darga 
Devi's daughter Mohini, and father of Chainan 
Parkash. L. Atma Ram was also a near relation 
of the parties. The only stranger amongst the 
arbitrators was Babu Himmat Bahadur, but he 
was a very old and trusted servant of the 
family. This agreement wa3 registered before 
the Sub-Registrar, Faizabad. It is difficult to 
think of a better choice of arbitrators than was 
made by the parties in this case. The parties 
after the completion of this agreement returned 
to Ambala. In suit No. 24 of 1928, which was 
pending in the Ambala Court, an application 
J?as made by R, B. Panna Lal alone requesting 

r. to refer the dis Pufce that was before 

that Court to the arbitration of the five arbitra¬ 
tors appointed under the agreement of 7 - 8 - 1929 . 
£ater on a joint application was presented with a 
fflmilar prayer on behalf of R. B. Panna Lal and 
m* Darga Devi and the Court accordingly refer- 
Wd^the suit to the tribunal chosen by the parties. 
{A (he Jullundur suit similar applications were 


made and an order of reference was also made 
by that Court referring the case to the decision 
of the arbitrators. While step3 were being taken 
for the reference of the two pending cases to the 
decision of the arbitrators, the parties executed 
another agreement for submission of further 
disputes to the same set of arbitrators that had 
been appointed under the agreement of 7-3-1929. 
On 12-6-1929, ex. D-2/3 was executed at Ambala 
and was registered on 13-6-1929. The dispute, 
submitted to arbitrators under this agreement 
was stated in these terms : 


We, the executants, of our own accord, authorize 
the aforesaid panchas and sarpanch to give decision in 
respect of the under-mentioned points besides giving 
decisions of the pending cases with a view to obviate 
the possibility of future dispute or grudge amongst us, 
the executants and litigation regarding ancestral or self- 
acquired property of L. Janki Parshad and stridhon of 
Mt. Durga Devi, widow of L. Janki Prashad, acquired 
and possessed by her and adoption of executant 3. The 
aforesaid panchas and sarpanch should fully and 
finally decide as to what person or persons would be 
entitled to succeed to the ancestral and self-acquired 
property of L. Janki Parshad after tho death of Mt. 
Durga Devi, executant 2, who would be tho owner and 
possessor of the slridhan owned and possessed by her 
and whether she would be considered as owner and 
possessor of the entire property left by L. Janki 
Parshad, for her lifetime. They will decide as to who 
will manage, supervise the entire property, realise debts 
and rent of the garden, which is in a bad state, on 
behalf of Mt. Durga Devi. They will give a decision 
regarding rights of Ganga Ram, executant 3, as adopted 
son. In short the aforesaid panchas and sarpa)ich shall 
be fully authorised on behalf of us, tho executants to 
give decision in respect of all matters concerning us". 


[13] This agreement authorised the arbitrators 
to give decision regarding the rights of Mt. 
Durga Devi in the property in her possession, 
regarding the rights of Ganga Ram as an 
adopted son and concerning the management of 
the property then held by Mt. Durga Devi. None 
of these matters were the subject-matter of any 
pending litigation at that time. Before the arbi¬ 
trators could pronounce their award, the Ambala 
litigation took a strange turn. It appears that, in 
view of these two agreements nobody appeared 
in the Ambala Court with a request that the 
time to file the award be extended. Tho result 
was that on 8-7-1929 the Ambala Court superseded 
the reference and isssued notice to the parties 
to appear. The Jullundur Court, however, passed 
no such order. On 7-12-1929 the arbitrators gave 
their award and later on it was duly registered. 
Ganga Ram had been described as the adopted 
son of Janki Prashad in the two agreements 
above mentioned and he was similarly described 
by the arbitrators in the award. This award is 
Ex. D.-2/8 and the provisions relevant to the 
present controversy are contained in paras, (i) 
¥?' ** ^ They run thus : 

R D . 0vil of L - Jankl Parshad. 
aforesaid, third party, shall be owner and possessor of 
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the entire property of every description, left by him, 
for her lifetime subject to the conditions given below. 
During her lifetime Lala Ganga Ram shall have no 
right to the property left by L. Janki Prnshad. 

(II) L. Ganga Ram shall, in no case, have any power 
regarding management and alienation of the aforesaid 
property except under the following circumstances. 

2. A committee consisting of (1) Rai Sahib Lala 

Dhani Ram, (2) Lala Atma Ram and (3) Lala Rali 
Ram, aforesaid members shall by a majority of votes or 
unanimously manage the said property. 

3. After the death of the said Mt. Ganga Devi, if L. 
Ganga Ram 2nd party, proves by his conduct to the 
members of the Managing Committee that he is capable 
of managing the property and that there is no danger 
of its being wasted in case its management is made 
over to him, then the Managing Committee will give up 
its management and make over the entire management 
to him. 

4. If the Committee thinks that Ganga Ram afore¬ 
said is incapable of managing the property and that 
any of his sons is so capable that its management can 
he made over to him without any risk, then after the 
death of Mt. Durga Devi it shall make over the manage¬ 
ment of the property to his son or grandson . . . . 

7. The Managing Committee, according to the status 
and practice of the family, sanction money with due 
regard to the income from the property for expenses of 
all kinds of Mt. Durga Devi, L. Ganga Ram, and his 
wife and his children, who are now living, and those 
who may be born hereafter, incidental expenses and 
expenses in connection with ceremonies, education, 
maintenance etc. It shall be competent to increase or 
decrease the said money. 

14. As an act of farsightedness and with a view to 
remove dispute relating to the Jullundur property in 
regard to which a suit is pending in the Court of the 
Senior Sub Judge, Jullundur, we hold that R. B, L. 
Panna Lal, first party, 6hall be its absolute owner 
hereafter as well its entire income up to date. The suit 
regarding rendition of account should be got dismissed. 
The parties shall bear their own costs.** 

[14] It is obvious and is implicit in this award 
that the arbitrators considered Ganga Ram as 
the next heir to the estate of Janki Parshad. It 
was only on the basis of this finding that the 
management of the property after the death of 
Mt. Durga Devi has to be handed over by the 
Committee of Management to him and in case 
he was incapable of managing the property to 
his son or grandson. Clearly it was found that 
he had vested rights in this property. The terms 
of the award relating to management were 
within the scope of the reference of 12-6-1929. The 
question as to the relative rights of Mt. Durga 
Devi and Ganga Ram and the matter of his 
adoption was also within the ambit of that 
agreement. As to who would get the property 
after the death of Mt. Durga Devi, the arbitra¬ 
tors had uncontrolled power to decide under the 
same agreement. As regards the Jullundur suit 
they pronounced that it had to be dismissed. The 
Ambala suit became abortive in view of this 
award. No objections were raised to the validity 
of this award in the Jullundur Court and a 
decree was passed in that suit in accordance with 
the award on the 18-12-1929, and Mt. Durga Devi’s 


suit was dismissed. R. B. Panna Lal, the plain¬ 
tiff in the present case, took full advantage of 
the decision of the arbitrators so far as it 
related to the Jullundur dispute. Not only was a 
decree passed in his favour but he actually took 
possession of the property and later on sold it. 
That decree ended that suit. 

[15] In the Ambala Court, as already pointed 
out, the reference had been superseded. On the 
basis of the agreement of 12-G-1929, by which a 
reference had been made for the decision of i 
certain disputes to the arbitrators without the 
intervention of the Court, an application to file 
the award was made in the Court of the Senior 
Subordinate Judge, Ambala, by Mt. Durga Devi 
on 16-12-1929. This was under the provisions of 
para. 20, Sch. II, Civil P. C. In this application 
Mt. Durga Devi accepted the award and wanted 
it to be made a rule of Court. She, therefore, by 
this conduct on her part admitted defendant 2 
as the validly adopted son of Janki Parshad. 
Ganga Ram at first filed objections to the award 
being made a rule of Court, but eventually 
withdrew them. R. B. Panna Lal raised objec¬ 
tions to the filing of the award on certain legal 
grounds and also on the ground that he had not 
been given an opportunity to lead evidence before 
the arbitrators and that some of the arbitrators 
were debtors of Mt. Durga Devi. These objec¬ 
tions were tried by the Senior Subordinate Judge 
after framing issues that arose out of th9 objec 
tions. In the course of that trial two of the 
arbitrators were examined as witnesses on behalf 
of R. B. Panna Lal. R. S. Dhani Ram was one 
of the arbitrators. He stated that full opport¬ 
unity had been given to Panna Lal to lead evi¬ 
dence and as a matter of fact notice had been 
issued to him to produce any proof that he 
liked but that he gave no evidence. As to how 
the question of adoption was decided by the 
arbitrators, R. S. Dhani Ram was put the 
following question : "Did or did not the defen¬ 
dant R. B. Babu Panna Lal admit before the 
panchas that L. Ganga Ram had been adopted 
as the son of L. Janki Parshad ?” Answer : 

“R. B. Babu Panna; Lal had said that if the 
plaintiff widow Mt. Durga Devi admits Ganga Ram ns 
her adopted son he would put an end to all his disputes. 

Mt. Durga Devi admitted Ganga Ram to bo her adopted 
son and disputes came to an end. When Mt. Durga 
Devi admitted Ganga Ram was her adopted son, the 
Panchaynt declared him to be her adopted son. The 
disputes that I have just/spoken of include the disputo 
regarding adoption as well as the dispute relating to the 
cases pending in Ambala and Jullundur Courts and also 
mentioned in the agreement. R. B. Babu Panna Lal 
originally brought L. Ganga Ram from the Deputy 
Commissioner, Ambala. He was then about 5 years old. 

He was brought up by Mt. Durga Devi under the guar¬ 
dianship of R. B. Babu Panna Lal. L. Ganga Ram's 
marriage was celebrated in the Aggarwal community to 
which community we belong. In the marriage R. B. 
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Baba Panna Lal, the member's of our family and the 
members of our community all participated. Last year 
in the Karan Chhedan ceremony of the grand-daughter 
of my elder brother R. S. Babu Sarju Parshad which 
was performed at Faizabad, R. B. Babu Panna IaI, 
L. Ganga Ram and all the members of my family had 
participated. In the shakhochar ceremony Ganga Ram 
was described as the son of L. Janki Parshad.” 

[16] This statement was admitted in evidence 
under the provisions of S. 33, Evidence Act and 
fulfils all the requirements of that section. The 
Court, however, declined to file the award under 
the provisions of para. 20, sch. II, Civil P. C., 
on the ground that the reference of the pending 
suit at Ambala having been superseded, the 
award so far as it concerned that suit was not 
valid in law, and as a part of the award could 
not bo filed, the rest of it also could not be filed. 
On this view of the case, the application of 
Mt. Durga Devi under para. 20 , sch. u, Civil 
P. C., was dismissed on 13th August 1930. No 
decision was given on the other objections. It 
seems that R. B. Panna Lal mainly contested 
tho award on legal grounds and did not press 
the other objections raised by him. This appears 
from a note of tho commissioner made during 
examination of R. S. L. Dhani Ram. During 
the pendency of this litigation Mt. Durga Devi 
took a trip to the shrine of Badri Narain in May 
1980. As is customary, she dictated the pedigree 
of her family to tho Panda of that place and 
stated Ganga Ram to be the adopted son of 
Janki Parshad. The bahi entry is signed by her 
and is in all respects a reliable document. Mt. 
Durga Devi after the award for some time did 
not raise any dispute as to the status of Ganga 
Ram. On the other hand she stuck to the atti¬ 
tude that was* adopted before the arbitrators. In 
the Panda’s bahi at Badri Narain Ganga Ram’s 
son Dharam Pal was also mentioned. 

[17] Tho Ambala suit which remained pend- 
ing all this time was eventually decided as above- 
montioned on the statement of Ganga Ram to 
the effect that as the gift was fictitious, he would 
not contest the plaintiff’s claim. This happened 
m March 1931. It appears that Mt. Durga Devi 
was a fickle-minded person and she changed her 
views to accomodate any person who for the 
time being could influence her will. Ganga Ram, 
as appears from the evidence, was also not be¬ 
having well towards her from time to time. 
After the award and the decision of the Ambala 
l^urt it appears that he issued posters to the 
offeot that Mt. Durga Devi had gone mad and 
was incapable of managing her affairs and was 
indulging m speculative business. This conduct 
of Ganga Ram completely upset Mt. Durga 

^yejL/She filed a complaint under s. 600 , Penal 
wie, in the Court of a Magistrate at Ambala. 
«Wmg/her statement as a-complainant she 


lotally repudiated the adoption of Ganga Ram. 
(It must be observed that an adoption once 
made cannot be invalidated by any number of 
rupudiations subsequently made). Ganga Ram 
was convicted by the Magistrate but was even¬ 
tually acquitted on appeal. Several suits were 
filed for recovery of rent by Mt. Durga Devi 
against certain tenants and Ganga Ram was 
impleaded as a defendant along with the ten¬ 
ants on the allegation that he was realizing rents 
from those tenants. This litigation occupied 
them during the whole of the year 1932. The 
suits were decreed in favour of Mt. Durga Devi. 
The plea of adoption raised by Ganga Ram was 
left open. The trial Judge described Mt. Durga 
Devi as the adoptive mother of Ganga Ram.. 
She could not tolerate that description She 
went up in appeal to have that remark expunged. 
She was successful in this but the appellate 
Court observed that any remarks made by it 
would not prejudice Ganga Ram’s rights as an 
adopted son if the matter arose in any subse¬ 
quent litigation. 

[ 18 ] In the year 1933, however, tho adoptive 
mother and the son were reconciled. On 3-7-1933 
an agreement was executed between them by 
which she fixed certain allowances for Ganga Ram 
and he gave an undertaking that he would not 
harass her by litigation or otherwise during her 
lifetime. In the agreement Ganga Ram i 9 
described as the adopted son of Janki Parshad 
and it is implicit in the agreement that he had 
that status and would inherit tho property after 
her death. His consent was taken to a gift of a 
kothi in Simla in favour of Chaman Parkash 
defendant 8, her daughter’s son. This consent 
would have been unnecessary if ho had no legal 
rights in the estate held by Durga Devi. On 
6-6-1933 she executed a power of attorney in 
favour of Ganga Ram and authorised him to 
manage her property. In this power of attorney 
he was described as the son of Janki Parshad 
by her. This is a clear admission on her part of 
the status of defendant 2 . Similarly she execu¬ 
ted other similar documents in favour of Ganga 
Ram. These documents were tendered as addi¬ 
tional evidence in this Court, but in view of tho 
provisions of o. 41, R. 27, Civil P. C., and tho 
pronouncement of their Lordships of the Privv 
Council in [Parsortm Thakur v. Lal Mohar 
Thalcur] 10 Pat. 654 the documents could not be 
taken in evidence. Ganga Ram's wife died in 
the year 1933 and information of this faot was 
given to the Faizabad branch of the family by 
means of ettera issued on behalf of firm Than 

uZ h h Jan i k !t Parahad, /u d to Mrtain other rela - 
tions by letters signed by Mt. Durga Devi an a 
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in these Ganga Ram was described by her as 
her son. Mt. Durga Devi celebrated the 2nd 
marriage of Ganga Ram in the year 1934. 
During the summer of 1934, it appears that the 
mother and the son again fell out and on 
6-8-1931 she executed a will in respect of her 
property in favour of Chaman Parkash and gave 
herself a life estate in the whole of the property. 
Ganga Ram under this will was entitled to 
Rs. 50 per mensem and a house. The recitals in 
this will have been strongly relied on by the 
learned counsel for the plaintiff. It is, however, 
interesting to observe that Chaman Parkash i9 
not contesting the adoption of Ganga Ram 
before us. 

[19] Soon after the will she visited the shrine 
of Rameshwaram on 19-10-1935. Ganga Ram 
accompanied her up to Bombay. In the Pandas 
bahi there she recited the family pedigree-table 
and signed the bahi entry. Ganga Ram was 
given out as the son of Janki Parshad. In the 
year 193G she built a temple of Lakshmi Narain. 
The opening ceremony ( pratishtha) of this 
temple was performed by Ganga Ram as an 
adopted son and invitations were issued to the 
relations and friends under the signatures of 
Ganga Ram described as the adopted son of 
Janki Parshad. After having laid the founda¬ 
tions of this litigation and having created evi¬ 
dence both in favour of the adoption as well as 
against it, she left this world on 25-12-1937. The 
fact of her death was intimated to the branch of 
the family at Faizabad and to other relations 
and friends by means of letters which bear the 
joint signatures of R. B. Panna Lal, Rali Ram 
and defendant 2 . This batch of three represented 
themselves as the principal mourners on the 
occasion. It is inconceivable that Ganga Ram, 
if be was not the adopted son of Janki Parshad, 
could have been allowed to sign these letters. 
The funeral rites and the kirya karam ceremo¬ 
nies of Mt. Durga Devi were performed by 
Ganga Ram as an adopted son with the full 
concurrence of R. B. Panna Lal, Rali Ram and 
other collaterals. This could not have happened 
if he was not her son. 

[20] Disputes arose between the plaintiff and 
Ganga Ram soon after her death and the first 
shot was fired in the criminal Courts at Ambala. 
R. B. Panna Lal accused Ganga Ram of the 
theft of Mt. Durga Devi’s ornaments and other 
moveables and filed a complaint under S. 379, 
Penal Code. This however miserably failed. 
Ganga Ram was acquitted on appeal though he 
was convicted by the trial Magistrate in a judg¬ 
ment w’hich on the face of it is erroneous. The 
dismissal of this complaint was followed by the 
present suit which was instituted in the year 
1938. That the defendant acquired the status of 
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an adopted son of Janki Parshad is, in my 
opinion, proved beyond doubt. The view’ of tho 
trial Judge that though Ganga Ram w’as treated 
like a son yet he was on hi9 trial and was a 
person who was intended to be adopted if he 
proved to be a good boy and that he was not 
adopted as he did not come up to the mark, 
cannot be sustained. The factum and the vali¬ 
dity of the adoption of defendant 2 are conclu¬ 
sively proved by the award of the arbitrators to 
which a reference has already been made. By the i 
agreement of 12-G-1929, the question of adoption 
was specifically referred to the decision of the 
arbitrators named in the agreement. The arbi¬ 
trators were given authority to settle thd question 
of the succession to the estate of Janki Parshad 
after the death of Mt. Durga Devi. They were 
also authorised to lay dowrn a scheme for the 
management of the property that was at the 
time of the agreement in the possession of 
Mt. Durga Devi and they were further authorised 
to decide the rights of the adopted son in that 
property. By their aw’ard of 7-9-1929, the arbitra- 
tors in clear terms conferred the status of an 
adopted son on defendant 2 in the opening part 
of the award. In the principal cl. ( 1 ) of the 
award and in ch. (3), (4) and (7) of the main 
cl. ( 2 ) it is implicit that Ganga Ram was the 
adopted son of Janki Parshad and was entitled 
to get the property and its management on the 
death of Mt. Durga Devi. The evidence of 
R. S. Dhani Ram, one of the arbitrators, given 
in the proceedings that were initiated by Mt. 
Durga Devi under para. 20 sch. II, Civil P. C. t 
clearly establishes that Mt. Durga Devi stated 
before the arbitrators that Ganga Ram was her 
adopted son. R. B. Panna Lal accepted her 
statement and told the arbitrators that as regards 
the status of Ganga Ram the dispute was at 
an end. 

[ 21 ] It was by agreement of the litigating 
parties that the arbitrators pronounced in favour 
of the adoption of Ganga Ram. The award was 
made a rule of Court and the Jullundur suit was 
decided in accordance therewith without objec¬ 
tion by any of the parties interested. R. B. 
Panna Lal got the benefit of that decision and 
took the whole of the Jullundur property under 
that award and eventually sold it as an exclu¬ 
sive owner. In view of this award Ganga Ram 
declined to contest the Ambala suit and stated 
that the gift was a fictitious one and he was not 
prepared to stand by it. The application made 
under para. 20, Sch. II, to file the award in 
Court was, however, dismissed on the ground 
that part of the reference concerned a pend¬ 
ing suit in Court and thu9 as the award as 
a whole could not be filed, it could not be filed 
in respect of a part. The learned Judge who 
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decided that case failed to consider that so far 
as the questions of adoption and the manage¬ 
ment of the property were concerned, these had 
been referred by a separate agreement and the 
Jullundur dispute had already been decided in 
accordance with the award and that so far as 
the Ambala suit was concerned, nothing specific 
had been said about that suit, by the arbitrators 
and that in these circumstances no valid ob- 
jection existed even to the filing 'of the award. 
Be that as it may, the fact remains that the 
Senior Subordinate Judge, Ambala, declined to 
make this award a rule of Court. That decision, 
however, cannot affect the validity of the award. 
In [Mohammad Newaz Khan v. Ali Khan] 18 
Cal. 414 3 their Lordships of the Privy Council 
ruled that the refusal of an application for the 
filing of an award merely leaves the award to 
have its own ordinary legal effect and it cannot 
be contended that an award is not to be relied 
upon as a defence in a suit relating to the sub. 
ject-matter dealt with by it only because such 
an application has not been granted. At p. 419 
of the judgment their Lordships made the 
following observations : [I.L.R. 18 Cal. 414 (119)] 
“In order to make the refusal to file an award 
a binding judgment against its validity on the ground of 
tho partiality of the arbitrator, it would be at least 
necessary to show that tho point was definitely raised 
and put in issue and made the subject of trial.*' 

[ 22 ] Similar observations were made by their 
Lordships in [Kirkwood v. Maung Sin] 5 Rang. 
18 G. 3 This matter was discussed at great length 
in a Bench decision of tho Calcutta High Court 
in [Bhajahari Saha Banikya v. Bhary Lal 
Basak] 83 Cal. 881 *. Mookerjeo J. who delivered 
the Bench judgment, after making a reference 
to the decision of their Lordships of the Privy 
Council in 18 cal. 414, 2 made tho following 
observations : [I.L.R. 83 Gal. 881 (887)] 

“This decision dearly shows that, if an award 
is valid, it is operative even though neither party has 
sought to enforce it by a regular suit or by the sum¬ 
mary procedure. This conclusion is based upon the 
dementary principle that, os between the parties and 

»»l r K? n I iC3 ’. a ”, ard 13 eoMled “> respect, 
which Is doe to the judgment of a Court of lost resort, 
ine award is in fact a final adjudication by a Court of 
the parties own choice, and until impeached upon 
™ mt .f? u . nds ln , an appropriate proceeding, an 
h •? 0I ) ‘i® faC ® 0f tt "Sa'ar, is conclusive 
tK merlt f. ° , L the controversy submitted, unless 
pofflibly the parties have intended that the award Bhall 
al 8nd co ? olaslvo - • • • To put the matter in 
.**7' 63 the ordinary rule, a valid award 
V* “ erge “ d ex tinguish all claims embraced in 
mitJ; ***** lt b® 8 boen made, the gub- 

award finish the only basis by which tho 
tights of the parties can bo deter mined, and constitute 
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a bar to any action on the original demands.It 

is a mistake, therefore, to contend that, if an award 
has been validly made, as it has been found to have 
been made in this case, it does not become operative 
until it has been enforced by suit or application; in 
reality, it possesses all the elements of vitality oven 
though it has not been formally enforced, and it may be 
relied upon in a litigation between the parties relating 
to the same subject-matter. Obviously, if such reliance is 
placed upon the award, it i9 open to tho party, against 
whom it is sought to be used, to question its validity; 
but if it is established to be a valid award, it is binding 
upon the parties as embodying an adjudication of their 

_• i. n 


rights. 


(23) Lord Halsbury in [Caledonian Railway 
Co. v. Turcan] (1898) A. c. 256 s made observa¬ 
tions to similar effect at p. 265. The noble Lord 
said : (1898 A. C. 256 (265)] 

"The state of the law, as I understand it, is 
that we are not entitled to review his (arbitrator’s) 
decision. The parties have selected him as the judge 
both of law and fact, and if he be ever so erroneous in 
the decision at which he bos arrived it is conclusive 
upon the parties.” 

(24) In (Ganpat v. Ramkrishna Puri] 5 I. c. 
425®, it was held that an award of arbitrators 
can be pleaded in defence to a suit, and if valid 
must be given effect to even though no applica¬ 
tion for filing it in Court was made or even 
though an application was made hut it did not 
succeed, provided that the validity of the award 
was not decided upon in such application. The 
law on this matter has been summed up in 
Redman’s Law of Arbitrations and Awards, 
Edn. 5, at p. 183 in the following terms : 

“In the case of a reference by consent out of 
Court, a valid award is final and binding on tho parties 
and privies, and is conolusive as to the matters submit¬ 
ted, debarring the parties both from appeal; and from 
again litigating the same subject-matter; even though 
the award has been given against tho plaintiff on the 
technical ground that his application for arbitration 
was not made within the time limited by the contract 
...... If the award is good on tho face of it, and 

neither party has taken steps to impeach it, eacli party 
13 Prohibited from objecting to it, and os to oil matters 
which it professes to decide, it as much precludes tho 
parties from alleging anything contrary to the award 

SLfLfc. d ” meDt would ’ on the ground lhat U U 763 

(25) It must, therefore, be held that if the 
award of the arbitrators is a valid decision and 
does not suffer from any infirmity, it is a con. 
elusive piece of evidence between R. B. Panna 
Lal and Ganga Ram on the matter of his 
adoption. The learned trial Judge held that the 
award dealt with matters outside the scope of 
the pending suit and that it was vitiated by 
misconduct on the part of the arbitrators inas. 
much as they decided the matter on their own 
personal knowledge. Before us the learned 
counsel for the plaintiff attaoked the validity 
of the award on four grounds: (l) Misconduct 
of the arbitrators in usin g their personal know- 
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ledge in deciding the question of adoption and 
in not giving opportunity to the plaintiff to lead 
evidence on the point. It was also suggested 
that one of the arbitrators was personally in¬ 
terested in the matter because he had pur¬ 
chased at a court-auction certain property of 
Mst. Durga Devi at a cheap price. ( 2 ) One of 
the arbitrators signed the award at a date other 
than the four of them and that the arbitrators 
did not arrive at their decision at one 
time and one place. (3) The award was illegal 
as all the points referred to arbitration were 
not decided and inasmuch as the arbitrators 
constituted themselves as the managers and the 
owners of the property. (4) The Award changed 
the rule of succession to the property in ques¬ 
tion. In other words it laid down a rule different 
from Hindu Law regarding succession to the 
stridhan property held by Mst. Durga Devi. 

[ 2 G] It was also argued that even if the 
award was a good one on the question of the 
factum of adoption and was binding on the par¬ 
ties, it did not bind them on the question of the 
validity of the adoption which raised a pure 
question of law. Lastly, it was urged that the 
award did not in specific terms give any deci¬ 
sion on the adoption of Ganga Ram. With 
regard to these objections, the first matter that 
may be noticed is that no plea was taken on 
behalf of the plaintiff to the invalidity of the 
award on the ground of misconduct in the 
present suit. In para. 15 of the written state¬ 
ment the defendant pleaded tbo award as a 
defence to the plaintiff’s suit. In the replication 
the plaintiff said that he was not bound by the 
award and he never acted upon it. He did not 
mention any specific ground which vitiated the 
award. It was not alleged that the arbitrators 
were guilty of misconduct and therefore the 
award was an invalid document. No issue was 
joined on this point and no evidence was led 
on the side of the plaintiff to establish any of 
the grounds that have been mentiond above 
which would affect the validity of the award. 
(His Lordship considered the evidence on the 
point of the misconduct of the arbitrators and 
continued :) 

[27] In these circumstances, the question that 
the award is bad because it is based on the per¬ 
sonal knowledge of the arbitrators can be easily 
answered in the negative. A similar answer 
must also be given to the question that no 
opportunity was given by the arbitrators to 
Panna Lal to lead evidence on this point. Even 
if it was open to R. B. Panna Lal to argue 
against the validity of the award, despite the 
fact that no specific allegations were made to 
that effect in the pleadings and the matter was 
outside the issues, it must be held that he has 
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miserably failed to establish his contention that 
the award was vitiated because of the miscon¬ 
duct of the arbitrators. The award is a regis¬ 
tered document. It was registered at the instance 
of all the five arbitrators. The tribunal chosen 
by the parties was presided over by a leading 
member of the Aggarwal community who was 
also a relation of the parties. In the tribunal 
were included two collaterals of Janki Parsad 
who themselves were heirs to the estate in the 
event of Panna Lal dying sonless. Another per¬ 
son connected by marriage with the family was 
appointed as an arbitrator. The only stranger 
in this tribunal was Himmat Bahadur who was 
an old and trusted servant of the family. The 
decision given was arrived at with the consent 
and concurrence of the parties. The suggestion, 
therefore, that the award of these gentlemen is 
vitiated by misconduct, in the absence of any 
pleading or independent evidence, cannot be 
accepted on the bare testimony of an interested 
witness Rali Ram who himself was a party to 
that decision and who wishes to condemn it 
because it now suits him to take up that attitude. 
The award has been signed by all the arbitra¬ 
tors and was obviously their unanimous decision 
and cannot, therefore, be declared invalid on the 
ground that one of them signed the award at a 
time different than it was signed by the other 
four. 

[ 28 ] I have not been able to see the validity 
of the argument of the learned counsel to the 
effect that the award is an illegal document 
because it decided certain matters not referred 
to arbitration and also because the arbitrators 
constituted themselves into a committee of 
management. By the agreement of 12-6-1929, the 
question of adoption was specifically referred to 
the decision of the arbitrators. The question 
regarding the management of the property was 
also referred. In these circumstances, I do not 
see how in any way the arbitrators exceeded the 
powers conferred upon them or did anything 
which could be treated as an illegality on their 
part. The point that they changed the rule of 
succession to stridhan property is again of no 
consequence. Mt. Durga Devi held no property 
which could be strictly described as stridhan 
property. The only question was whether she 
could dispose of at pleasure the accumulations 
of the income in her hand in respect of the in¬ 
herited property. Be that as it may, it had been 
left to the decision of the arbitrators by the 
agreement of 12th June as to who out of the 
parties to that agreement would inherit the pro¬ 
perty after Durga Devi and the matter could be 
decided between them by the arbitrators. Chaman 
Parkash is not contesting the award so far as the 
question of adoption is concerned, and he is not 
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bound by ifc a3 he was not a party to it. This 
contention, therefore, is without force and is 
repelled. 

[29] I cannot; subscribe to the proposition that 
the validity of the adoption is a matter of law 
and can be reagitated in spite of the award. The 
question of the validity of the adoption is a 
mixed question of law and fact and the arbitra¬ 
tors* decision is final on it. Their Lordships of 
the Privy Council in 18 cal. 414 s observed as 

y follows: 

' "The arbitrators were not to be controlled in their 
decision by custom or Hindu Law. It was an agreement 
to refer the matter in dispute generally to their decision 
and they decided it-according to the admissions of the 
parties. The award, therefore, cannot be declared as not 
binding on the plaintiff on this ground.'* 

[30] The last point raised by the learned 
counsel was that the award does not contain 
any decision on the question of the factum or 
the validity of the adoption of defendant 2 
and therefore should be ignorod from considera. 
iion. For the reasons already stated in the 
earlier portion of this judgment, I cannot accede 
to this contention. It must also bo observed that 
the award was accepted without objection for 
his own advantage by R. B. Panna Lai in the 
Jullundur Court. Mt. J)urga Devi accepted the 
award both in the Jullundur Court and in the 
Ambala Court. As a matter of fact, she initiated 
the proceedings to have tho award made a rule 
of Court and it was at her instance that questions 
wero put to R. B. Dhani Ram which elicited the 
.replies that have been mentioned above on tho 
question of adoption. In my judgment, therefore, 
the learned trial Judge was in error when ho 
ruled out tho award from consideration on tho 
ground that it was invalid because of the mis- 
conduct of the arbitrators and because of the 
fact that it pronounced on matters outside the 
jurisdiction of the arbitrators. Apart from tho 
award in my. view the following pieces of evi¬ 
dence clearly establish the factum of defen¬ 
dant 2 *s adoption by Mt. Durga . Devi (His 
Lordship reviewed the evidence on question of 
Jacfcum of the adoption and then continued.) 

' ^ , Ifc 13 U0t posfliUe hold on fob evidence 
djat defendant 2 is not the adopted son of Durga 
Levi. Ho enjoyed the full status of a son. One 
cannot imagine that these things could happen 
With a person who was brought up by a woman 
on a purely charitable basis or was kept for 27 

- pfi!! “ J? 0 . 1)09111011 of an apprentice. P. W. 43, 
Kl9han admitted in cross-examination 
defendant 2 officiated at the vratishtha 

5TSS 7 0 S® . tGmple built b y Dur Sa Devi, 
•^produced the invitation card issued to him 

, WQanga Ram. Exh. D; 2 / 2 . P. W. 44, Kapur 

said that Durga Devi and defendant 2 

bke m °ther and son and that 
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Ganga Ram performed the kirya ceremony of 
Durga Devi in his presence. P. W. 58, Ranjit 
Singh, stated that Ganga Ram used to carry 
on the ancestral business of Than Singh-Janki 
Parshad. P. W. 65, Pt. Jagan Nath, Pleader, 
who was produced by the plaintiff in rebuttal 
of defendant’s evidence on issues 1 and 2, was 
asked the following question “Did she treat 
Ganga Ram as a son to your knowledge?” Ha 
replied as follows; “Her attitude, as far as I 
could see, was that she had treated him as her 
son but wanted to disown him.” 

[32] P. W. 66, Dr. Miss Jacob, also gave 
evidence in favour of the defendant on the point 
of treatment. Thus the defendant’s case on the 
point of treatment is supported by a consi¬ 
derable body of evidence led on behalf of tho 
plaintiff. I now proceed to consider the evidence 
of some of the witnesses who may be treated 
as a class by themseslves. The first set of 
these witnesses is the batch of three living 
arbitrators. Their evidence I have already 
discussed and all of them deposed in support of 
the defendant’s plea of adoption. (His Lordships 
then considered tho evidence of some of the 
relations of the parties and the defendant and 
the plaintiff himself and then continued.) 

. [33] In my view the statement of the plain¬ 
tiff in support of his case cannot be depended 
upon. The learned trial Judge on this part of 
the case reached the following conclusion : 

“From tho evidenco relied upon by Ganga Ram 
it has been established that ho who had a choti (tuft of 
hair) on his head was fouud at Ambala, about tho year 
1910, that he was mado ovetto It. B. Panna Lai by tho 
Deputy Commissioner, Ambala, who took him to Mt. 
Darga Devi and handed him oyer to her with tho words 
that she should keep him as she had no malo child, 
that since thon he has been residing with her till her 
death in Decomber 1937, that he was educated at 
Ambala and Ludhiana, that he was married in tho 
year 1925 to the daughter of L. Saogham Lai, Vaish 
Aggarwal, of Ambala Cantonment, that tho marriage 
party loft from the house of the plaintiff, that all tho 
collaterals of L. Janki Parsed, including tbo plaintiff 
joined the marriage, that the plaintiff took tnilni, that 
Ganga Ram was desoribed as L. Janki Parsad's son in 
the sakhachar (pedigree-tablo) recited at tho timo of 
pheras , that tho expenses of tho marriago woro met by 
Musammnt Durga Devi, that she performed tho ubuqI 
ceremonies on the birth of tho first child (daughter) to 
Ganga Ram, that on tho birth of a son (Dharara Pal) 
to him she performed dasutan and gave feast, that on 
Ganga Rams wife’s death condolence letters wero re¬ 
ceived from Mt. Duraga Dovi’s relatives, that ho was 
again married to the daughter of a Vaish Aggarwal, 
TW 5 °f marnogo woro met by Mt. Durga 

n A'J h *A h ? v° k ^ hat contribution) on tho occasion 
of defendant Ko. 1 s marriago, that ho issued invita- 

JSSff NaSnT* 81 ? 0f ,h ° 0peuin8 oeromo, 'y 

bakshmi Naram tomplo constructed by Mussmmat 
?“X tha t ho Performed kirya karam on the 
Mt ’ Dur 8 a °evi which is oonsidorod an lmpor- 

ftnt Mt n? Dy £ m0D83t Hindu9 ' 11 ia provod beyond 
lien P f?" 1 regardod Ganga Ram with afleo- 
Uon and treated him with kindness almost like a son" 
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[34] After giving this finding on the evidence, 
the learned Judge observed that Durga Devi 
extended kindly treatment to several boys re¬ 
sided with her and that she was in fact the best'' 
person to say whether she treated Ganga Ram 
as an adopted son and from her statement and 
declarations coupled with her attitude it is 
highly doubtful that she treated him as an 
adopted son. It appears that she kept him 
on trial and intended to adopt him only if 
he proved to be a good boy. It is in evid¬ 
ence that she did not find him up to the 
mark and hence did not adopt him. I can¬ 
not agree in this conclusion of the learned 
Judge. It i9 difficult to hold on this record that 
she extended to other boys the treatment that 
wa3 extended to Ganga Ram and it was no¬ 
body’s case that she kept Ganga Ram on trial 
on the condition that he would be adopted if he 
proved to be a good boy. Reliance was placed 
by the learned Judge for finding issues 1 , 2 and 
3 against the defendant particularly on the re¬ 
citals contained in the will dated 8-8-1934, Ex. 
D. l/l. This will was made at a time when the 
relations between Durga Devi and Ganga Ram 
were strained and she was in the hands of the 
father of Chaman Parkash. It must be observed 
that any statement of Durga Devi after the awa/d 
and her conduct following the award cannot 
help the cuso of the plaintiff. Once the adoption 
was held established on the admission of Durga 
Devi by the arbitrators, she could not subse¬ 
quently repudiate that adoption and annul 
the award except with the consent of Ganga 
Ram. The recitals in the will clearly show that 
she wanted to disown the adoption but this she 
was not entitled to do. Considerable reliance 
was also placed on the recitals in the deed Ex. 
P. G8, dated 2G-11-1924. This gift deed was never 
acted upon. It was alleged by Ganga Ram that 
this gift deed was a fictitious document and 
on the basis of his statement the plaintiff’s 
suit in the Ambala Court was decreed. As soon 
as Ganga Ram attained the age of majority and 
Chaman Parkash grew up it appears that lit. 
Durga Devi to a certain extent changed her 
mind and was inclined more fovourably towards 
Chaman Parkash than towards Ganga Ram. In 
order to favour Chaman Parkash she was forced 
to repudiate the adoption of Ganga Ram. It 
cannot but be observed that shortly before this 
deed of gift in the school register she described 
Ganga Ram as a son of Janki Parshad and a 
little later she performed the marriage of Ganga 
Ram as her son. 

[35] There can be no doubt that the state¬ 
ments in the will and the gift deed go against the 
factum and the validity of the adoption but, as 
I shall show later, the statements of this lady, 


who was vacillating from time to time and waa 
a fickleminded person, contained in these docu¬ 
ments cannot conclusively negative the plea of 
adoption when it is known that she made numer¬ 
ous statements in support of the adoption of 
defendant 2 as well. In the case which the plain, 
tiff brought to challenge the gift in the Ambala 
Court she stated that people were willing to give 
lac3 of rupees to this boy for taking him as a 
son and that she had taken him with the advice 
of Panna Lal. In the complaint that she brought 
under s. 500, Penal Code, she again repudiated 
the adoption and she did the same in the suite 
that she brought against the tenants. These have 
been all mentioned in the history of events given 
in the earlier portion of this judgment. There 
are admittedly statements of Mt. Durga Devi 
in half a dozen documents and on half a dozen 
occasions which go against the defendant 2 ’s 
case. 

[30] On the other hand, we have her state¬ 
ments in favour of the adoption in a number of 
documents and on a number of occasions. In 
the baliis of the Pandas of the three shrines 
Martand, Badri Narain and Rameshwnram 
where she formally recited the family pedigree 
she mentioned Ganga Ram as the son of Janki 
Parshad. There is.no reason to doubt the entries 
in the Pandas books or the evidence given by 
the Pandas. The learned Judge criticised the 
bahi entries on the ground that they were not 
explained to Durga Devi. This criticism is nob 
valid because no question of explanation arose 
when she herself was dictating the pedigree to a 
Panda who himself was ignorant about it. In 
the two arbitration agreements he was described 
as the son of Janki Parshad. In the award he 
was similarly described and was given the status 
of an adopted son. Musammat Durga Devi made 
an application to have this award made a rule 
of Court, and in the cross-examination of R. B. 
Dhani Ram who was produced by R. B. Panna 
Lal as his witness it was at her instance that it 
was elicited that both Durga Devi and Panna 
Lal stated that Ganga Ram was the adopted son 
of Janki Parshad. On 3-7 1933, she entered into 
an agreement, Ex. D-2/24, with Ganga Ram in 
which he was described as an adopted son. It ig 
implicit in this agreement that she regarded him 
as an heir to her property. She obtained his con¬ 
sent to give something to her daughter’s son. 

[37] In Ex. D-2/1 dated 6-7 1933, which is a 
power-of-attorney given by her to Ganga Ram, 
she described him as her adopted son. The 
learned trial Judge held that she was a purdah - 
nashin woman and could not be bound by the 
recitals in that document as they w T ere not ex¬ 
plained to her. The learned Judge was under an 
erroneous impression that Mt. Durga Devi was 
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la purdahnasJiin lady. She was a woman who 
(was doing considerable business. She was manag. 
ing considerable property. She was conducting 
her affairs openly and was not observing purdah 
in the sense in which Mohammadan ladies ob¬ 
serve purdah. Purdah System as such is not a 
part of the social custom of the Hindus. To des¬ 
cribe Mt. Durga Devi as a purdahnashin lady 
in the circumstances that I have narrated above 
is to do her injustice. She knew and understood 
her affairs very well and acted on each occasiou 
as it suited her purpose and her will. Iiis des¬ 
cription as adopted son by Durga Devi in the 
recitals of this power.of-attorney is a strong 
piece of evidence in support of the defendant’s 
case. This was done four years after the award 
had been given. The fact that she allowed 
Ganga Ram to officiate at the temple pratish - 
tha ceremony and to issue invitation letters as 
her son is another important piece of evidence 
in support of the defendant’s adoption. On all 
occasions of marriages and mourning she had 
been acting and issuing invitations as if Ganga 
Ram was her son. The plaintiff himself joined 
Ganga Ram in issuing letters on the death of 
Mt. Durga Devi. On a consideration of the 
whole material on the record, I am of the view 
that it must be held that defendant 2 was 
adopted by Mt. Durga Devi and his adoption 
was made with the consent of all the living col. 
laterals of Janki Parsbad. 

[38] Mr. Jiwan Lal Kapur, learned counsel for 
the plaintiff, argued on the authority of the 
decision of their Lordships of the Privy Council 
in [Dal Bahadur Singh v. Byai Bihadur Singh] 
62 ALL. 1 that a very grave and 3erious onus 
rests upon a person who seeks to displace the 
natural succession by the act of an adoption and 
that m such a case the proof requires strict and 
almost severe scrutiny. He contended that the 
evidence mentioned above did not come up to' 
the standard required to prove the factum of 
adoption. Reference in this connection was also 
made to a Bench decision of this Court in 
[Balak Ram High School, Panipat v. Nannu 
Mai] li Lah. 603 8 and to another decision of 
their Lordships of the Privy Council in [Diwa- 
■?! Kao v. Chandanlal Rao] 44 cal. 201 .° It was 
argued that from the mere fact of the per- 
Jormance of the janyau or the marriage cere. 

d ^ ot 1)6 inferred that the w h *d 

flctuftUy b e e n adoptedf un i e33 it wag proyed thafc 

flhe manifested her uneqivocal intention to adopt 
himm an assembly of the brotherhood. T„ 

iaa i o sm 1-8, 1980 Uh - 679 < 683 > = soa : 

YSSfiRffi&WP' 440611301 ! 12 


respect of an old adoption like the present strict 
proof of the performance of the ceremonies can¬ 
not be demanded. It was admittedly a case of 
the adoption of an orphan by a woman belong, 
ing to a respectable family. In the strict sense 
of Hindu law, the ceremony of "give and take” 
which is the all essential ceremony for the vali¬ 
dity of an adoption could not be performed 
Whatever could be expected in the circumstances 
was done. An orphan boy whoso parents. were 
not known is a res nullius. Panna Lal took the 
boy from the Deputy Commissioner and became 
his guardian for the time being. It was he who 
placed the boy in the lap of Durga Devi and she 
took him as a 6on. A number of persons were 
present on the occasion. Panna Lal is interested 
in not giving evidence of what really happened 
on that occasion. Durga Devi is dead, but in th9 
various statements and declarations she accepted 
the adoption, particularly when that matter was 
in issue before the arbitrators. One or two wit¬ 
nesses who were present have given evidence.of 
what took place. But from the strong evidence 
of conduct and treatment an inference can be 
drawn that conditions relating to the adoption 
were duly fulfilled. An adoption acquiesced in 
and recognized for a number of years by the 
person making the adoption and a long course 
of recognition on the part of that person ond by 
the brotherhood who were best acquainted with 
the circumstances gives rise to the inference that 
the conditions relating to the adoption wore 
fulfilled. 

[39] In the present case, from the circumstan- 
tial evidence and from the evidence of treatment 
and the various admissions cited above, it can 
safely be inferred that defendant 2 was adopted 
in the manner in whioh such adoptions are 
made amongst the brotherhood of Vaish Aggar- 
wals residing in the District of Ambala. For 
the reasons given above, I set aside the finding 
of the trial Judge on the question of the faotum 
of adoption and hold that it has been proved 
that Ganga Ram was adopted in fact by Mt. 
Durga Devi and that the faot of the adoption is 
conclusively established by the award of the 
arbitrators which is binding' on Panna Lal 
plaintiff. It was not neoessary for the widow to 
divest herself of the estate immediately when 
she effeoted the adoption of defendant 2 . From 
her conduct it is obvious that she intended to 
retain the property for her lifetime and wanted 

Sl t h °A P T ? teke the P ro P«‘y on her 
2®?, Particular ceremonies are not essen- 

ttal for the adoption of an orphan. The validity 

of this adoption has been questioned on the 

ground that it was not sanctioned by Hindu 

law because according to the law ol Mitakshara 

as followed by the Benares Bchool, an orphan 
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cannot be adopted. It must, however, be ob¬ 
served that in this province strict rules of 
Mitakshara have not always been followed by 
all tribes and families of Hindus. Customs at 
variance with Hindu law when established are 
to be applied and not the strict rules of Hindu 
'law. Whether a custom amongst the Aggarwals 
of Ambala according to which an orphan can 
be validly adopted has been established on the 
evidence led in the case may now be consi¬ 
dered. 

[40] The evidence led by the defendant on 
this issue consists of the opinions of the members 
of the Aggarwal community of this District and 
of 1 G alleged instances of orphan adoptions by 
members of the brotherhood. That a custom 
could properly be proved by general evidence 
given by members of that community without 
proof of specific instances is beyond doubt. 
Deference in this connection may be made to 
the decision of their Lordships of the Privy 
Council in [Vaishno Ditti v. Mt. Rameshri] 
10 Lah. S6 10 and [Basant Singh v. Brij Raj 
Saran Singh] 57 ALL. 494. 11 The question in 
each case, however, depends as to the weight to 
be given to the opinion evidence led in that 
case. It is significant that the general evidence 
given by the members of the community on 
the question that an orphan can be adopted 
amongst the Yaish Aggarwals of Ambala stands 
unrebutted. Neither the plaintiff nor defen¬ 
dant 1 made any attempt to challenge it. The 
plaintiff is a very influential member of the 
caste but he could not produce a single witness 
from his community who could depose that the 
adoption of an orphan by a member of his 
community could not be made. On the other 
hand, some of the witnesses produced by him 
gave evidence on this point in favour of defen¬ 
dant 2 . Chaman Prakash not only did not lead 
any evidence on this point in the trial Court 
but before us he stated that he was not prepar¬ 
ed to dispute the adoption of defendant 2 by 
Mt. Durga Devi. In this situation unless the 
opinion evidence is intrinsically of an unreli¬ 
able character and unless there are other suffi¬ 
cient grounds to reject* it, it would have to bo 
treated as good material in support of the con¬ 
tention of defendant 2 . The very first witness 
produced by the .plaintiff gave evidence of this 
custom and supported the plea raised by defen¬ 
dant 2. Jaimal Ram, P. W. 1 , an Aggarwal 
shopkeeper of Kalka in the Ambala District, GO 
years of age, stated : 

“There is a custom regarding adoption also. Sister's 
con or dau ghter's son can also be adopted. Even an 

10. ('28) 15 A.I.B. 1928 PTC.294 (299) : 10 Lah. 86 : 
55 I. A. 407 : 113 I. C. 1 (P. C.). 

11. (’35) 22 A.I.R. 1935 P. C. 132 (138) : 57 All. 494 : 
62 I. A. 180 : 15G I. C. 864 (P.C.). 


Parkash (Uahajan J.) fi. I. R, 

orphan can be adopted. At Kalka, Niranjan Bania 
adopted an orphaa boy. This took place 2 years ago.” 

[41] The instance cited by him is a recent 
one but his opinion on the point of custom can¬ 
not be ignored and no reason was suggested 
why weight should not be given to it. The 
plaintiff himself regarded thi3 witness as a per¬ 
son conversant with the customs of Aggarwals 
of Ambala and produced him in Court to prove 
the custom that he was propounding to the 
effect that amongst Aggarwals collaterals are 
preferential heirs contrary to Hindu law to the 
property of a soilless'proprietor as against his 
daughter and daughter’s son. The evidence of 
this witness impressed our mind considerably on 
the question of custom. P. W. 8 Saman Ram, 
produced by the plaintiff to prove the custom 
propounded by him, said in cross-examination 
that an orphan boy could be adopted by mem- 
bers of his brotherhood. This statement stands 
uncontradicted and unchallenged. P. W. 11 
Prabh Dial and P. W. 12 Sardha Ram gave 
evidence to the same effect. Out of the defen¬ 
dant’s witnesses D. W. 2/2 Gurdial Mai, D. W. 5/2 
Hari Chand, D. W. 13/2 Bool Chand, D. W. 15/2 
Moti Parkash, D. W. 16/2 Mool Chander, 
D. W. 20/2 Mussaddi Lal, D. W. 21/2 Panu Mai, 
D. W. 3l/2 Ghasita Ram, D. W. 33 Baishambar 
Nath, D. W. 35 Basdev Nihal Chand, D. W. 42 
Gopal Das and C. A. 2 Mt. Kaushalya Devi 
gave opinion evidence on this point in favour of 
the custom of an orphan’s adoption. These per¬ 
sons are respectable members of the brotherhood 
and it is difficult not to accept the uncontra¬ 
dicted testimony of these witnesses. It wn3 open 
to the plaintiff with all the resources at his 
command to produce a number of members of 
his brotherhood to give evidence to a contrary 
effect. It seems that members of this commu¬ 
nity are conscious of the existence of this cus¬ 
tom and were not prepared to say that it does 
not exist. In all 16 members of the brotherhood 
deposed as to the existence of this custom and 
not a single person has stated to tbe contrary. The 
learned Subordinate Judge overlooked the whole 
of this evidence while dealing with the question 
of custom. Ho merely confined his attention to 
the instances cited by the witnesses. 

[42] Before dealing with the instances, it is 
convenient to deal with a portion of the learned 
trial Judge’s judgment which at one stage of 
the arguments considerably influenced my mind, 
but later on it transpired that the learned Judge 
had made those observations without noticing 
the nature of the evidence given by the witnesses 
on whom he had placed reliance. At P. 393 of the 
paper-book the Judge below said as follows : 

“The D. Ws. 3 and 6 (L. Ratan Lal Gupta, Advocate 
and Bawa Ram respectively) aver that Aggarwals are 
governed by Hindu law in matters of adoption. L. 
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Batan Lai, Advocate is an Aggarwai and his evidence 
on this point cannot be lightly brushed aside. He is a 
lawyer of long standing and appears as a witness for 
defendant 2. ‘Giving and taking’ appears to be a neces¬ 
sary ceremony amODgst Aggarwals, vide the state¬ 
ments of D. Ws. 33, 31, 35, 22 and Himm&t Bahadur 
(examined on commission). From this it may bo 
deduced that an orphan cannot bo adopted. D. W. 58A, 
L. Hari Ram in his supplementary statement de¬ 
poses that an orphan cannot be adopted amongst 
Aggarwals.” 

[43] . This part of the judgment is a complete 
misrepresentation of the evidence of the wit¬ 
nesses mentioned therein. L. Rhatan Lai appears 
as D. w. 8/2 in the case and the only sentence 
in his evidence on this point appears in re¬ 
examination and is to the following effect:— 

“So for as I know, Aggarwals of Ambala District 
follow the Hindu Law in matters of adoption”. 

[44] It is a qualified well-guarded expression 
of opinion. The witness did not give evidence 
as a member of the community and did not 
say that in his community an orphan cannot be 
adopted, but he gave evidence merely as a 
professional man. His opinion as a lawyer is 
no evidence in the cose. D. W. c/2 Banu 
Ram, clearly said in examination-in-chief that 
he did not know whether or not an orphan 
boy could bo adopted by a member of 
the Aggarwai brotherhood. In cross-exa. 
mination ho made bald statement that 
in matters of adoption they follow Hindu 
Law. This general statement of the witness 
in cross-examination should be read in the 
light of what he had stated in his oxamina. 
tion-in-chief. In any case, the evidence of this 
witness is of neutral character and I do not 
understand how it could possibly impress the 
mind of the learned trial Judge. D. w. 22, D. W. 
83, D. \V. 84 and D. W. 85 said nothing at all on 
the point of custom. They did not depose that 
the ceremony of 'give and take* was an esential 
ceremony for making a valid adoption and 
could not be dispensed with under custom. The 
learned counsel for the plaintiff frankly admit¬ 
ted that his client could derive no assistance 
from the statements of these. witnesses. Ho 
could not explain as to how the learned Judge 
below considered that their evidence has any 
bearing on the point of custom in issue. Hari 
Ram, D/w. 58,/was produced as a formal witness 
to produce a document. In cross-examination 
he asserted that in the whole of the Province in 
the Aggarwai community an orphan boy cannot 
be adopted. This assertion is clearly negatived 
by the decision of their Lordships of the Privy 
CounoU in Chiman Lai v. Hari Chand, 40 Cal. 
879, a case that occurred amongst the Aggar- 
walfl of Zira. This witness belongs to Jullundur 
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and has no knowledge about the customs of the 
Ambala Aggarwals. In my view, this portion of 
the judgment cited above cannot be maintained. 
Now I proceed to examine the instances that 
were discussed before us and were also consi¬ 
dered by the learned Judge below. 

[45] Instance No. 1 relates to the adoption of 
R. B. L. Ganga Ram by the widow of one Suba 
Mai. Mr. Piare Lai Banerjee, learned counsel 
for defendant 2, laid considerable stress on this 
instance. To prove this instance reliance was 
placed on the following pieces of evidences : (a) 
Copy of a statement of R. B. L. Ganga Ram, 
Exhibit D. w. 11, made on 14-8-1938, in caso 
No. 131, Chandu Lai v. Bhuri Lai and others. 
R. B. Ganga Ram is deadandthe statement was 
sought to be admitted in evidence under S. 33, 
Evidence Act. The learned trial Judge held 
that as the statement was made in a suit not 
inter partes , it was not admissible in evidence. 
This finding of the trial Judge was not contest¬ 
ed before us. It was, however, argued that the 
statement related to the existence of relation¬ 
ship by adoption and was made by the person 
concered at a time when this dispute had not 
arisen and was relevant under S. 32 (5), Evi¬ 
dence Act. This contention seems correct. (After 
reviewing further instances his Lordship con¬ 
tinued.) 

[46] In my view, 7 instances out of 16 have 
been proved to have occured amongst the 
brotherhood of Vaish Aggarwals of Ambala of 
orphan adoptions. The evidence furnished by 
these instances taken along with the general 
evidence of the 16 members of this community 
in the absence of any rebuttal evidence what¬ 
soever may be held as sufficient evidence of a 
custom of such an adoption amongst the members 
of this brotherhood, even in the absonco of a 
contested instance which could be established by 
documentary evidence. This, however, is not all. 
What has affected our mind considerably is tho 
evidence concerning the treatment of Ganga Ram 
defendant 2 from the date of his adoption up-to- 
date by all the collaterals of Janki Parshad and 
his recognition as such by tho whole brotherhood 
of Vaish Aggarwals of this part of the province. 
The history of this adoption mentioned in the 
earlier part of this judgment shows that Ganga 
Ram’s adoption was considered to be a valid 
one at the time and for years afterwards by 
everyone concerned. Mt. Durga Devi’s right to 
adopt a son for herself was not disputed and the 
status of Ganga Ram as an adopted son of 
Janki Parshad and as being capable of obtaining 
his estate was as a matter of faot recognized. 
Even when disputes arose after the year 1924, 
every time that his status was questioned it was 
eventually recognized, though the proceedings 
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indicate that Mt. Durga Devi did not require 
much pursuasion to deny his status when it 
suited her wishes or whims or when she wa3 
under the influence of the father of her son-in- 
law. She was quite prepared to benefit her 
daughter's issues and that was but natural. But 
her whims could not affect the status of Ganga 
Ram if that status was once conferred upon 
him. The plaintiff himself and other collaterals 
who were adversely affected by this adoption 
recognized it in unequivocal terms. On all social 
occasions Ganga Ram was recognized as having 
the full status of an adopted son. The plaintiff 
and all tl)6 collaterals joined his wedding. He 
was married twice in respectable Aggarwal 
families. The plaintiff joined the wedding as the 
head of the family. Formally in presence of 
the assembled brotherhood sakhachar i. e. the 
family pedigree, was recited on both the wed¬ 
dings and Ganga Ram was described as the son 
of Janki Parshad and the grandson of Than 
Singh. Ho performed all the functions of a 
natural maternal uncle in respect of ceremonies 
on the, marriage of Janki Parshad’s daughters 
son and was fully recognized as such. The death 
ceremonies of Durga Devi were performed by 
him and intimation of her death to outside re¬ 
lations was given under the joint signatures of 
the plaintiff, Rail Ram and Ganga Ram. Invita¬ 
tions on all occasions of festivities were issued 
in the name of Ganga Ram and the other near 
collaterals. In places of pilgrimage Durga Devi 
while stating the family pedigree gave out Ganga 
Ram as the son of Janki Parshad and even 
included his son in the pedigree. In a large 
number of documents he was described as such 
by all concerned and eventually in the award of 
the arbitrators hi3 status was recognized by a 
tribunal of the parties’ own choice and consis¬ 
ting of the most influential members of the 
brotherhood and of the family of Janki Parshad. 
It is obvious in these circumstances that all 
concerned thought that what had been done wa3 
perfectly valid and none had the idea that they 
were governed by ordinary Hindu Law and 
under the law with which they were governed 
Ganga Ram’s adoption was invalid and had no 
legal existence. In circumstances similar to 
these their Lordships of the Privy Council upheld 
an adoption amongst Dhusars of Hissar. Dhusars 
although they claim to be Brahmins are in 
reality Banias. This was in [Ram Kishore v. 
Jai Narain] 40 cal. 120. 13 The following observa¬ 
tions made by their Lordships in that case have 
an apposite application here : 

'Jai K&rain's adoption took place openly in the 
presence of Dhusars at Kutabpur, and of many others 

13. (’22) 9 A. I. B. 1922 P. C. 2 (6) : 49 Cal. 120 : 17 
N. L. li. 163 : 48 I. A. 405 : G4 I. C. 782 (P. C.). 


who had been assembled there for the purpose of Jai 
Narain being adopted. There was no concealment. 
Every one knew that he was an orphan. For years 
after that adoption every one treated Jai Narain as a 
lawfully adopted son, and no one suggested that he had 
not been validly adopted. Kedar Nath, who was the 
person who was most interested to dispute the adoption, 
acknowledged that the adoption was valid, and admit¬ 
ted Jai Narain as a validly adopted son to Ram 
Biias .... Their Lordships can come to no other con¬ 
clusion than that Jai Narain was validly adopted.” 

[47] Mr. Jiwan Lal Kapur argued that the 
defendant had not pleaded that Hindu Law had 
been modified by custom in the matter of an adop¬ 
tion of an orphan. In paras. 7 and 8 of the written 
statement it was pleaded that the adoption was 
valid both under Hindu Law and custom. As 
soon as the plaintiff produced his very first 
witness in Court, he was cross-examined in very 
clear terms about this custom without objection 
by the other side. The plaintiff fully knew as to 
what the defendant intended to establish, and he 
was not prejudiced in any way.' In my opinion, 
therefore, this contention is void of all force. 
For the reasons given above, I cannot affirm the 
finding of the trial Judge on issues 1 and 2 and 
I set aside his finding on both the issues and 
hold that the adoption of Ganga Ram was valid 
under custom. Chaman Parkasb, defendant 1 is 
reconciled to the finding of the trial Judge that 
be is not an heir to the estate of Jauki Parshad 
a3 againt the plaintiff. He is now also reconciled 
to the fact that if the adoption of defendant 2 
is upheld, he has no objection to this course. 

[48] The learned Subordinate Judge rightly 
held that a widow cannot adopt unless it is 
proved that she had been given the authority to 
do so by the husband or that she had obtained 
the consent of all the collaterals. The collaterals 
who were alive at the time of the defendant's 
adoption were Dhani Ram and Sarju Parshad, 
sons of Hari SiDgh and grandsons of Bbikari 
Lal, Rali Ram grandson of Ganeshi Lal and 
R. B. Panna Lal the present plaintiff. As already 
mentioned, defendant 2 was put in the lap of 
Durga Devi by the plaintiff himself. He himself 
states that he advised Durga Devi to take the 
boy. His consent, therefore, to the defendants’ 
adoption is conclusively proved. In any case, 
the statement of Rai Bahadur Dhani Ram given 
during the proceedings taken on the application 
made by Mt. Durga Devi to file the award under 
Para. 20 of Sch. II, Civil P. C., establishes this 
fact beyond all doubt. He himself has been treat¬ 
ing defendant 2 as an adopted son. He acted as 
the leader of the bridegroom’s party on the first 
wedding of Ganga Ram and directed him to per¬ 
form the kirya karm of Durga Devi. He has 
failed to give any satisfactory explanation of his 
conduct in the witness box. In any case, he is 
bound by the award of 1929 and cannot go behind 
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* particularly when he took full advantage of 
that award. 

[ 49 ] Rai Bahadur Dhani Ram and Rai Sahib 
Sarju Parshad gave evidence in Court in the 
year 1938 and stated that they had accepted de¬ 
fendant 2 as the adopted son of Janki Parshad. 
They joined the marriage party of defendant 2 
And in their presence he was given out as the 
son of Janki Parshad. They never raised any 
objection to the status of defendant 2. Lala 
Dhani Ram himself was the arbitrator and de' 
dared defendant 2 as the adopted son of Janki 
Parshad. It was at Faizabad at the instance of 
these collaterals that the matter was referred to 
arbitration. Lala Rali Ram was another arbitrator 
and gave verdict in favour of the adoption. In 
Court he admitted that defendant 2 was the 
adopted son of Janki Parshad. He was a joint 
signatory with Ganga Ram to the letters issued 
on the doath of Mfc. Durga Devi. As D. W. 72 
he stated, he considered him as an adopted son. 
In my opinion, it is sufficiently established that 
defendant 2*s adoption by Durga Devi was 
consented to by all the collaterals of Janki 
Parshad and it could not be questioned on the 
ground that it was invalid becauso the widow 
•could not make the adoption without the consent 
of her husband’s collaterals. 

[50] For the reasons given above, I allow the 
cross-objections preferred on behalf of Ganga Ram, 
set aside the finding of the lower Court on tho 
question of defendant 2 ’s adoption by Mfc Durga 
Devi and hold that it has been satisfactorily 
established that defendant 2 was validly 
adopted by Mfc Durga Devi as a son to 
her husband Janki Parshad. That being so, the 
. plaintiff has no locus standi to claim the inheri¬ 
tance of Janki Parshad on the death of Mt. Durga 
Devi and I would, accordingly, dismiss his suit. 
In the result, therefore, both the appeals above 
mentioned are automatically decided and I would 
accordingly dismiss them. In the circums- 
tances, however, I would leave the parties 
to bear their own costs throughout. In order to 
avoid a remand, in case our finding on the ques¬ 
tion is set aside on appeal I would have recorded 
my finding on the other matters raised in the 
appeal of the plaintiff as well as in the appeal pre- 
ierred by Chaman Parkash, but both these parties 
•have arrived at a settlement in respect of their two 
respective appeals. The fight in these appeals is 
•between the plaintiff Panna Lai and Chaman 
Parkash, daughter’s son of Janki Parsahd. In case 
Panna Lai is held .entitled to the estate of 
Janki Parshad. he contends that the trial Court 

# wrongly held that certain items of property did 
not form part of that estate. He has appealed in 
^apect of a large number of items regarding which 
«u^auit has been dismissed by the trial Court. 
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Chaman Parkash, on the other hand, claims that 
certain properties to which he was entitled under 
the will of Mfc Durga Devi have wrongly been 
allowed either to the plaintiff Panna Lai or to 
Ganga Ram defendant. He has appealed in 
respect of those properties and contends that they 
arestridhan properties of Mfc Durga Devi and she 
was competent to make a will in respect of those 
properties. 

[ 51 ] The whole of the property in suit is com¬ 
prised in the 11 lists printed on pp. 35 to 46 of 
Vol. I of the paper book. The decision of tho 
lower Court regarding items 1 ,3 and 4 of list 
I, itom 1 of list II and item 2 of list II has not 
been contested in either of these appeals. The 
rest of these items were either contested by the 
plaintiff or defendant 1. In this Court tho 
plaintiff gave up his appeal in respect of tho 
following items: Item 2 list I, item 2 list III, 
items 1 to 10 and 12 list IV, items 4, 5 and 6 list 
V, all the items contained in list VIII and list 
IX, items 2 to 3 of list X. In respect of 
these items the findings of the lower Court are 
accepted as correct. Defendant 1 did not give up 
any portion of his appeal. The plaintiff’s appeal, 
therefore, in any case would have to be dismissed 
in respect of the items regarding which the claim 
was given up in this Court. The plaintiff and 
defendant 1 put in a petition of compromise in 
both these appeals and prayed that in case Ganga 
Ram is held not to be the adopted son of Janki 
Parshad and the cross-objections preferred by him 
are dismissed, then a decree bo passed in favour 
of tho plaintiff in the terms of this compromise. 
It was further prayed that in case Ganga Ram’s 
cross-objections are allowed and the plaintiff’s 
suit is dismissed, even so the compromise may 
be recorded so that tho appellate Court may • 
be able to pass a decree in terms of the compro¬ 
mise in case our decision on the issue of adoption 
is reversed. We, accordingly, direct that tho 
compromise arived at between Chaman Parkash 
and Sm. Parmeshwari Devi, widow of Rai Bahadur 
Panna Lai, presented to us today, 1-8-1946, be re-. 
ccrded and be placed on the record. There will be 
no order as to cost# in these two respective appeals 
as between Chaman Parkash and Mt. Parme¬ 
shwari Devi. 

[52] As to what are the rights of Chaman Par¬ 
kash in the stridhan of Mfc Durga Devi in case 
Ganga Ram’s adoption is upheld, this matter 
cannot be decided in the suit of Panna Lai, as 
it is a question arising between the two oo- 
defendants. The dismissal of Panna Lai’s suit 
does not in any way affeot their rights inter 
se and the matter between them is left at large. 

Abdnr Rahman J. — I agree. 

V.R./D.H, Appeals dismissed; 

Oross-objeotions allowed . 
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Tdolicnnmad Ahmad and another — Defen¬ 
dants — Petitioners v. Aziz-ur Rahman _ 

Plaintiff — Respondent . 

Civil Rcvn. Pctn. No. 681 of 1945, Decided on 
22-4-1946, from order of Sub-Judge First Class, Delhi. 
D/- 19-7-1945. 

Punjab Pre-emption Act (1 [I] of 1913), S. 22 (4) 
—■Discretion under sub-section is absolute—Exer¬ 
cise of discretion is not restricted to rare or ex¬ 
treme cases — Plaintiff misled by Court’s order as 
to date on which deposit was to be made_Exten¬ 

sion granted on this ground — Extension held was 
strictly within Court’s powers. 

Under S. 22 (4) the discretion allowed to the Court in 
relation to extension of time is absolute and unqualified. 
There is nothing to justify an interpretation of S. 22 (4) 
which would restrict the exercise of the discretionary 
power thereby conferred in regard to extension of time 
to cases of rare or extreme kind. [Paras 1 and 4] 

Where, therefore, in a suit for pre-emption the 
failure of the Court to fix a definite date on or before 
which the deposit was to be made misled the plaintiff 
and on this ground tho Court granted extension of 
time to the plaintiff for depositing tho sum required by 

Held that (1) the extension granted by the Court was 
strictly within its powers : 1942 A. C. 130, 1037 A. C. 
473 and 1943 A. C. 517, Bel. on; (’20) 7 A.I.R. 1920 
Lah. 47, Disling. [p flr a. 

(2) The point was so clear as to require no evidence 
other than the Court’s own order to prove that tho 
plaintiff was misled. [Para. 4] 

Bishcn Narain— for Petitioners. 

Order.—The petitioners Mohammad Ahmad 
and Fazal Iilahi who are the vendor and the 
vendee in a pre-emption suit brought by one 
Azizur Rahman, which is pending in the Court 
of tho Subordinate Judge, First Class, at Delhi, 
seek revision of an interlocutory order, dated 
19-7-1945, whereby the Court granted extension 
of time to tho plaintiff for depositing tho sum 
required by s. 22 , Punjab Pre emption Act, 1913 . 
The statutory provision for extension of time is 
contained in sub-s. (4) of that section and is in 
tho following terms : 

‘If tho plaintiff fails within the time fixed by the 
Court or within such further time as the Court may 
allow to make the doposit or furnish the security men¬ 
tioned in sub-s. (1) or (2), his plaint shall be rejected or 
his appeal dismissed as the case may be.'* 

The discretion allowed to the Court in relation 
to extension of time is absolute and unqualified. 
The learned Subordinate Judge, however, has 
provided reason for the action taken by him, 
namely, that his own failure in the first instance 
to fix a definite date on or before which the depo¬ 
sit was to be made, might have led to “a bona 
fide confusion.” It may be mentioned here that 
the deposit was made during the pendency of 
the application for extension of time. 

[ 2 ] Tho order is attacked on tho ground that 
the Court acted with material irregularity in 


extending time, and failed to exercise a right 
discretion, inasmuch as irrelevant circumstances 
have been relied upon and the following facts had 
been ignored viz., (i) that tho suit was filed on 
the last day of limitation; (ii) that although the 
Court had ordered on 1-5-1945, that the deposit 
should be made within ten days, it was not till 
the 19-5-1945, that an application for extension of 
time was made and (iii) the plaintiff has produ¬ 
ced no evidence to support his plea of misappre¬ 
hension. Mr.Bishen Narain relies on a judgment 
of a Single Judge of this Court reported as [Inayat 
v. Darbara Singh] 55 I. C. 621 . 1 In that case 
there were strong circumstances which weighed 
against the pre-emptor. Apart from the fact 
that the suit was, as here, brought on the last 
day of limitation, the prayer for grant of 
extension of time had been supported by a 
false plea of fraud. The trial Court bad refu¬ 
sed extension, but on appeal, time had been 
allowed by tho District Judge, and in order to 
gain indirect advantage in the appeal, one of the 
plaintiffs, an adult, kept himself in tho back¬ 
ground, and put forward his minor brothers as 
appellants. It was held that the District Judge 
had exercised his discretion in an arbitrary 
manner. No particular circumstances can be 
similarly adduced against the pre-emptor in this 
case. The delay in applying for extension may 
bo due to Iona fide uncertainty regarding the 
last date for making tho deposit. His failure to 
produce evidence to show that he was suffering 
from misapprehension is in the circumstances of 
the case not material for the proper exercise of 
tho Court’s discretionary power. 

[3] It was remarked by Lord Wright in his 
speech in [“ Charles Ostenton and Co. v. 
Johnston”] 1942 A. C. 130 2 at p. 148, that 

"It is always a difficult and delicate matter for 
an appellate Court to interfere with nn order made by 
a learned Judge in the exercise of his discretion”. 

On the one hand, “tho mere idea of discretion 
involves room for choice and for differences of 
opinion” (per Lord Wright at p. 148), and 

"the appellate tribunal is not at liberty merely to 
substitute its own exercise of discretion for tho discre¬ 
tion already exercised by tho Judge*.* (Por Viscount 
Simon L. C. at p. 138). 

On the other hand, as observed by Lord Atkin 
in [“Evans v. Bartlam”] 1937 A. 0. 473 3 

''Appellate jurisdiction is always statutory; there is 
in the statute no restriction upon the jurisdiction of tho 
Court of Appeal and while the appcllntc court in tho 
exercise of its appellate power is no doubt entirely 
justified in saying that normally it will not interfere 
with the exercise of the Judge's discretion except on 
grounds of law, yet if it sees that on other grounds the 

1. (’20) 7 A. I. R. 1920 Lah 47 (50): 55 I. C. 621. 

2. (1942) 1942 A. C. 130 : 110 L. J. K. 13. 420; 165 
L. T. 235 : 1941-2 All E. R. 245 (257). 

3. (1937) 1937 A. C. 473 : 106 L. J. K. B. 568 : 157 
L. T. 311 : 1937-2 All E. R. 646 (650). 
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decision will result in injustice being done, it has both 
the power and the duty to remedy it.” 

In a more recent case, published as [‘ Blunt 
y. Blunt’*] 1943 a. C. 517, 4 Viscount Simon 
L. C. has stated the circumstances in which 
appeals may successfully be brought against the 
exercise of discretion by a Court in the folio- 
wing word3: 

“If it can bo shown that the Court acted under a 
misapprehension of fact in that it either gave weight 
to irrelevant or unproved matters or omitted to take 
into account matters that are relevant, there would, in 
my opinion, be ground for an appeal. In such a case the 
exercise of discretion might be impeached, because the 
Court’s discretion will have been exercised on wrong or 
inadequate materials”. 

These principles may with advantage be ap¬ 
plied in the present case. 

[4] Mr. Bishen Narain urges that the right of 
pre-emption is a piratical and peculiar right 
whose exercise should be limited to the greatest 
possible extent. He suggests, that the provisions 
of the Punjab Pre-emption Act, 1913 should 
always bo construed against the interest of the 
pre-emptor. The correctness of this proposition 
is open to question and in any case there is 
nothing to justify^an interpretation of sub-s. (4), 
S. 22 which would restrict the exercise of the 
discretionary power thereby conferred in regard 
to extension of time, to cases of a rare or 
extreme kind. Here, the plaintiff has been held 
to have been misled by a direction of the Court 
which was not in sufficiently precise terms. The 
point was so clear os to require no evidence 
other than the Court’s own order. The extension 
granted by the learned Subordinate Judge is 
strictly within his powers. I cannot see that any 
injustice is likely to flow from his order. I 
accordingly dismiss this petition. No order as to 
costs aa the petition was undefended. 

—_ Petition dismissed. 

4. (1943) 1949 A. C. 517 : 112 L. J. P. C. 68 : 169 
L. T. 33 : 1943-2 All E. R. 76 (79). 
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Shah Mohd. and others — Convicls.Appe 
fonts v. Emperor. 

«i I }Ej2 al , App€ftl No - 1130 of 1945 - Decided o 

ShSSl-VHB M of . SesaioD8jud eo. Gurdaspa 
P - C - ( 1898 ). S. 367-Evidence _ Credi 

i rC m C ! alionsh,p or in *erestcdncss of wit 

nroveH n a SU ^ , C i ent ‘.® discredit him if his presenc 
is proved and the evidence has ring of truth, 

°/ int « r <st«anes9 of a witness 
Dot enffioient to discredit him particularly if his present 
-S‘ b .° Bpot be denied. The test to be applied 
§M»ether or not the evidence ol the witness has tha tin 

llffar, p! C_ £ Para ' 

('«) Ohitaley, S. 807, N. 0, pts. 14,16. 
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R. B. Mukund Lai Puri and S. L. Puri — 

for Appellants. 

S. Eartar Singh (A. L. E.) and S. Gurdcv Singh— 

for the Crown. 

Teja Singh J. —Shah Mohd. Mansha, Sultan 
and Sher Mohammad were tried by the learned 
Sessions Judge, Gurdaspur on the charges of 
murder and causing grievous and simple hurts 
to some of the prosecution witnesses. They were 
all convicted under Ss. 302, 325 and 323, Penal 
Code, and were sentenced to transportation for 
life each under the first count, 1 year’s rigorous 
imprisonment each under the 2 nd count and 
6 months’ rigorous imprisonment each under tho 
3rd count. They have all appealed to this 
Court. 

[2] The appellants are the descendants of a 
man called Chuha. Sultan is the son of Chuha’s 
son Phuman and Shah Mohammad that of Nikku 
2nd son of Chuha. Mansha and Sher Mohammad 
are the grandsons of Nikku, being the sons of 
Badar Din. P. W. Mada is also a descendant of 
Chuha. His father Bullan was Chuha’s 3rd son. 
It is admitted on both sides that on account of 
a dispute relating to certain land, relations 
between the appellants and Taj Din deceased 
became strained, Mada P. \V. took up the side of 
Taj Din and consequently enmity of very serious 
nature arose between him and bis other col- 
laterals including tho appellants. The matters at 
one time took a very serious turn and the police 
had to start security proceedings against a num¬ 
ber of persons on each side and had them bound 
down. The details of enmity and the litigation 
that ensued between the 2 sides are given in tho 
order of the learned Sessions Judge and since 
they are admitted, it is unnecessary to recapitu¬ 
late them there. 

[8] The occurrence which is tho subject- 
matter of the case is alleged to have taken place 
on 2G-3-1945. According to the report made by 
Mada, the time of the occurrence was at or 
shortly before sunset. The prosecution version in 
brief is that P. W. Mada went towards village 
Badala to have a look round his fields and the 
fields of other persons, because he acted as a 
sort of a watchman.. There ho saw 2 boys, 
namely Nazir, son of Janan (a son of Nikku) 
and Mohd. Din, son of Shah Mohd. appellant 
cutting grass from a field. Mada shouted to 
them and asked them wjio they were. The boys 
evidently got terrified and taking up the grass 
ran back to their houses. A short time later all 
the four appellants came up, two of them armed 
with dangs and 2 with takwas and remonstra¬ 
ted with Mada for having been hard upon the 
boys. This resulted into exchange of hot worda 
between Mada and the appellants and the latter 
then gave him a beating. Mada's evidence is that 
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this occurrence was witnessed by a number of know anything of the fight and pleaded that 


persons including Taj Din deceased and Jalal 
who arrived on hearing the noise. Taj Din tried 
to rescue Made from the clutches of the appel¬ 
lants and as soon as the appellants caught sight 
of Taj Din they remarked that ho was the root 
cause of the trouble and it was lucky that he 
had arrived on the scene. Saying this they all 
attacked him. Jalal and Rakha were also belabour¬ 
ed while they made an effort to help Taj Din. 
After this, the appellants left the place and so 
did Rakha and Jalal. A short time later, 
the appellants again reappeared on the scene 
accompanied by 7 other persons and we are 
asked to believe that their intention was to take 
away the body of Taj Din whom they believed 
to bo dead by the time. In the meanwhile a 
number of persons of the complainant party also 
arrived. There was an exchange of blows 
between them but the appellants and their 
companions did not consider it advisable to 
touch Taj Din’s body and went away without 
doing anything in the matter. Mada went to the 
police station which is about 9 miles from the 
place of occurrence and lodged the first informa¬ 
tion report at midnight. 

[4] The medical evidence shows that Taj Din 
received 5 injuries, 3 of which were incised 
wounds and 2 contused wounds. His skull bone 
was fractured and the doctor was of opinion that 
2 of the wounds were individually sufficient to 
cause death in the ordinary course of nature. 
Mada had 4 bruises and has his ulna bone frac¬ 
tured. Rakha and Jalal’s injuries were 4 and 3 
respectively and they were all simple and 
appeared to have been caused by blunt weapons. 
None of the accused received any injury. It is, 
however, proved that three persons on their side 
were injured. They are Roshan and Chiragh, sons 
of Qima, a brother of Sultan appellant, and 
Ghulam Mohd. the other brother of Sultan. 
Roshan had 17 injuries including 5 contused 
wounds, Chiragh 14, including 4 incised wounds, 
1 punctured wound and 1 contused wound, and 
Ghulam Mohd. 11 , out of which 3 were contused 
wounds. In addition, we are told that Iman Din 
and Mohd. Shafi were also injured on the side 
of the complainant, though they were not 
medically examined. The prosecution maintains 
that Iman Din, Mohd. Shafi, Roshan, Chiragh 
and Ghulam Mohd. sustained injuries during 
the last incident, i. e., when the appellant return¬ 
ed to the scene of occurrence and wanted to take 
away Taj Din’s dead body. 

[5] All the appellants denied their guilt. Two of 
them pleaded altli and said that they were not 
even in the village at the time the occurrence 
took place. The other two admitted that they 
were in the village but said that they did not 


they bad been involved because of enmity with 
Mada and other prosecution witnesses. An effort 
was made on behalf of the appellants to 
convince us that the complainant party wanted 
to take forcible possession of the land, which had 
been the subject-matter of dispute between Taj 
Din and the appellants’ family for long and this 
was the cause of the trouble. It was also alleged 
that Taj Din and others on the side of the 
complainant party received injuries at the hands 
of Roshan, Chiragh, Ghulam Mohd. and others, 
who defended their possession and resisted Taj 
Din and his companions. 

[Gj Of the prosecution witnesses who gave 
evidence about the occurrence, Mada, Rakha 
and Jalal, as I have already mentioned, bore 
marks of injuries on their respective persons and 
their presence canpofc be denied. The fourth 
witness was Dhanna Lambardar, who is not 
connected with the deceased or the other wit¬ 
nesses but is their castemau. lie deposed that he 
was working in his fields about 400 yards away 
from the scene of the fight and went running to 
the spot on hearing the noise. After the whole 
fight was over and while Taj Din lay practically 
gasping the last breath he went away quietly to 
his fields and did not take any action. If the 
evidence of this witness be true, ho had seen a 
gruesome crime being committed before his very 
eyes and yet he did not consider it necessary to 
move in the matter. This conduct on the part of 
the witness strikes me as rather unnatural. But 
this is not the only thing that discredits him. 
Mada made no mention of him in the first infor¬ 
mation report nor did he refer to his presence at 
the time the inquest report was drawn up. Mada’a 
explanation for the omission is that he was con¬ 
fused because of the injuries that he had receiv¬ 
ed. All that I need say is that the explanation 
is false and does not impress me. The statement 
of the other eye-witnesses were recorded by the 
Sub-Inspector and it was four days after the 
occurrence that Inspector took the statement of 
Dhanna. I cannot help observing that probably 
the Inspector got hold of this witness because 
he thought that the other witnesses were interest¬ 
ed and the Court might not bo inclined to place 
any reliance upon them. Evidently it was a case 
of padding and no reliance whatsoever can be 
attached to Dhanna’s testimony and in view of 
the fact that mention of Dhanna’s presence ia 
made by the other eye-witnesses I am inclined 
to think that this casts doubt upon their testi¬ 
mony also. 

[7] It was strenuously argued before us by 
the learned counsel for the appellants that since 
all the three eye-witnesses, namely, Jalal, Rakha 
and Mada were witnesses of partisan character, 
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no reliance whatsoever should be placed upon 
them. I wish to observe that mere relationship 
or interestedness of a witness is not sufficient to 
discredit him particularly if his presence on the 
spot cannot be denied. The test to be applied in 
cases of this kind is whether or not the evidence 
Jof the witness has the ring of truth. On giving 
•careful consideration to the matter and applying 
the above mentioned test, I am constrained to 
hold that Mada, Jalal aud Rakha do not appear 

* to me to be true witnesses. To start with, I am 
' n ot prepared to believe that because Mada had 

shouted to the two boys of the complainant 
party while they were cutting grass, would afford 
a sufficient motive for all the four appellants to 
come running to the spot armed with lethal 
weapons and bent upon killing or seriously 
wounding Mada. It is correct that there was no 
love lost between Mada and the appellants* 
family but after all he belonged to their own 
. stock and since it is not even alleged that he 
hod uttered a harsh word to the boys, I cannot 
understand why they should have gone home 
with a serious complaint and why the appellants 
•should have felt called upon to attack Mada. 
Secondly, the nature of injuries, found upon 
Mada would also go to show that he could not 
have been given more than two blows and the 
weapon used must have been a dang or more 
probably an ordinary stick. Mada himself rea¬ 
lised this difficulty in his evidence and tried to 
^ explain the use of gandasa by saying that a 
•gandasa was used to hit him, but only the blunt 
part of ittetruck his body. This does not appear to 
me to be a believable story. Thirdly, no injuries 
were found on the persons of the appellants. The 
learned counsel for the Crown argued that the 
reason for this woe that neither Mada nor his 
companions were armed but even if we accept 
this fact it must be remembered that on the 
second occasion when the appellants are alleged 
to have come back to the scene with 7 other 
persons they were pitted against a number of 
persons on the other side and the evidence is 
that one of them carried a takva and the bthera 
• dangs . If the prosecution version be true, there 
can bo no doubt that by that time every one 
must have come to know that Taj Din had been 

• seriously injured and the perpetrators of the 
crime were the appellants and yet we are asked 
to believe that no one cared to attack them. 

13 the evidence of the police 
^fficers that blood was detected only at one spot, 
laking all these facts into consideration, I am 
g|jP 0 opinion that there was only one incident 
til everyone of the injured persona inoluding 
aj, Din participated therein. I am further of 
ion that the object of dividing the incident 
■two main incidents was to rope in some of 


the persons for the murder of Taj Din and some 
others for attempting to take away Taj Din’s 
body. It also appears to me that the reason why 
all the injured persons of the accused party 
scrupulously kept out of the first incident was 
that there should be no chance of their raising a 
plea of self-defence. Now the question is whether 
it is possible to reconstruct the case for the pro- 
secution against the present appellants on the 
theory that there was only one tight and I have 
no hesitation in saying that the answer to the 
question must be in the negative. The prosecu¬ 
tion witnesses deliberately suppressed the truth 
and concocted a false story. Accordingly, it is 
not only wholly unsafe but well-nigh impossible 
for the Court to utilise their evidence in order to 
come to the conclusion that the injuries to the 
deceased were caused by the appellants and appel¬ 
lants alone. Then there is another difficulty and 
that is this. If there was a fight between a number 
of persons including Taj Din on one side and the 
appellants and others on the opposite side, we 
shall have to find what the immediate cause of 
the fight was and who was the aggressor. This 
is particularly necessary as I do not believe that 
the motive given by P. W. Mada in his evidence 
was true. I may here observe that it does not 
appear to me to be true that Taj Din and others 
of his side went to the field in order to take 
possession, because the crop standing in the 
field was almost ripe and it i9 not even 
alleged that the complainant party made 
any effort to cut the crop. If the idea was to 
take actual possession of the land they could 
have very well waited till the crop was quite 
ripe for harvesting and then gone and reaped it 
or better still they could have waited till the 
crop had been harvested. This, however, cannot 
help the prosecution, because they must stand 
upon their own legs and I have not the slightest 
hesitation in coming to the conclusion that the 
story put forward by them was untrue and the 
evidence given by their witnesses was false, at 
least on material points. In the result, I hold 
that the case must fail, the appellant's appeal 
must be allowed and they must be acquitted 
forthwith. 

[3] There is a revision petition by Inayat 
Ullah for enhancement of the appellants’ sen¬ 
tence. Since the appeal has been accepted, 
this petition fails ipso facto and shall stand 
dismissed. 

Mohd. Sharif J, — I agree. 

d.r./d.h. Appeal allowed , 
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Arura — Defendant—Appellant v. Karam Din 

—Plainti f /— Despondent. 

Second Appeal No. 1786 of 1915, Decided on 16-4- 
1946, from decree of Dist. Judge, Sialkot, D/-14-S-1945. 

(a) Limitation Act (1908), S. 5—Sufficient cause 
— “Good faith” necessary to establish sufficient 
cause, explained—Appellant choosing wrong forum 
of appeal owing to mistake and unjustified con¬ 
duct of respondent — Appeal presented to proper 
Court beyond period of limitation—Limitation was 
extended under S. 5 upto date on which appeal 
was represented in proper Court. 

In tinding a ‘ sufficient cause ’ under S. 5, a man's 
good faith would have to be kept in view but that ' good 
faith' is more in general sense of that word as gram¬ 
matically understood rather than in the sense in which 
it has been defined in S. 2 (7). According to the defini¬ 
tion of ' good faith ’ as given in S. 3 (20), General 
Clauses Act, an act may be done honestly and in perfect 
good faith although it may have been done negligently. 

It cannot, however, be said that an act, however negli¬ 
gent—whether grossly or otherwise—should always be 
regarded as falling within the term 'sufficient cause' 
employed in S. 5, Limitation Act if it is found to have 
been done honestly. It would depend upon the circum¬ 
stances of each case—although it would go a long way 
to help a person who asks for indulgence under S. 5 
if he can satisfy the Court that he had been acting 
honestly. [Para 3] 

In a suit for partition plaintiff valued his plaint at 
Its. 400 both for purposes of court-fee and jurisdiction. 
Defendant’s objection to the valuation was overruled 
and it was held that the suit had been correctly valued. 
On appeal by the defendant, the decree in the suit to 
the Court of Senior Subordinate Judge he valued the 
appeal at Its. 400 but the plain tiff-respondent contended 
that the appeal had not been properly valued as the 
correct value of the subject-matter involved was Its. 800 
and hence the appeal should have been preferred in 
the Court of the District Judge. Without taking into 
consideration that the plaintiff himself bad valued his 
plaint at It3. 400 and that the finding of the trial Court 
as to proper valuation was not being questioned in 
appeal the Senior Subordinate Judge upheld the objec¬ 
tion of the plaintiff and returned the appeal for pre¬ 
sentation to the proper Court. Accordingly defendant 
presented the appeal to the District Court together with 
an application under S. 5, Limitation Act that the time 
spent in the Court of the Subordinate Judge may bo 
either extended or excused so as to bring the appeal 
within time. The District Judge being of the view that 
appellant's mistake in choosing the forum although 
caused by counsel's wrong advice could not be said to 
have been committed in ' good faith' dismissed the 
appeal as time-barred: 

Held that the plaintiff himself was to blame not only 
for committing the mistake to which he was objecting 
before the Senior Subordinate Judge but for persisting 
in it before the trial Court in spite of the defendant’s 
objection and for securing a wrong decision in his 
favour by that Court. It was his mistake which had led 
the appellant to choose the Court of the Senior Subordi¬ 
nate Judge as his forum and even if there could be no 
estoppel against a statute, the Court was clothed with 
sufficient power to grant the relief under S. 5 and to 
extend the period of limitation on account of the plain¬ 
tiff’s unjustified conduct in trying to take advantage 
of his own mistake. [Para 6] 


(Aldur Rahman J.) A. I. R, 

(High Court extended the period of limitation under 
*S. 5 up to the date on which the appeal was actually 
filed before the District Judge.) [Para 7] 

Limitation Act— 

(’42) Chitaley, S. 5, N. 6. 

(b) Civil P. C. (1908), S. 107—Exercise of discre¬ 
tion by lower Court when will be interfered by 
appellate Court, stated. 

A Court of appeal would not interfere if the discre¬ 
tion which is a judicial act has been judiciously exer¬ 
cised by the lower Court. But if it is found to have 
been exercised arbitrarily or on a wrong conception of 
law, it is equally the duty of an appellate Court to 
interfere with it and pass an order which would be in 
the circumstances in consonance with justice and in 
accordance with law. [Para 5] 

Civil P. C.— 

(*44) Chitaley, S. 107, Note 12. 

(c) Civil P. C. (1908), S. 100 — Question of law- 
inference from facts found. 

The inference drawn by a Court as to whether cer¬ 
tain facts found by it to have been established amount 
to sufficient cause or not within the meaning of S. 5, 
Limitation Act is one of law and not one of fact: 
(1920) 1920 A.C. 1 and (1930) 1930 A.C 503, Rel. on. 

[Para 6] 

Civil P. C— 

(’44) Chitaley, Ss. 100 and 101, N. 32. 

Hand Lai Salooja—ior Appellant. 

Amar Nath Chona—ior Respondent. 

Judgment. — This is an appeal from the 
order of the District Judge, Sialkot, dismissing 
the defendants appeal on the ground of its 
having been barred by time. The facts which 
had given rise to that appeal were as follows: 
Karam Din brought a suit for partition of his 
half share in a house situate at Mianapura, a 
suburb of Sialkot town. He valued his plaint at 
Rs. 4C0 both for the purpose of court-fee and 
that of jurisdiction. Arura defendant objected 
to this valuation in his written statement. An 
issue (issue 3) was accordingly framed on the 
point by the trial Court on 19-12-1944. While 
decreeing the plaintiff’s claim, the Subordinate 
Judge negatived the defendant’s contention and 
held " that the suit had been correctly valued for 
the purpose of jurisdiction and court-fee.” Arura 
preferred an appeal against that decision to the 
Court of the Senior Subordinate Judge of Sailkot 
on 10-4-1945. An objection was raised on behalf 
of the plaintiff respondent that the appeal had 
not been properly valued for purposes of juris¬ 
diction and inasmuch as the correct value of 
the subject-matter involved in the appeal (and 
hence of the suit) was Rs. 800, it should have been 
preferred in the Court of the District Judge and 
not in that of the Senior Subordinate Judge who 
was incompetent to entertain it. Without taking 
the fact into consideration that not only had the 
plaintiff himself valued his plaint for purposes 
of jurisdiction at Rs. 400 but that valuation had 
been—although erroneously—found to be correct 
by the trial Court and that finding was not being 
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questioned in appeal, the Senior Subordinate 
Judge gave effect to the plaintiff respondent’s 
objection and returned the appeal for presents- 
fcion to the proper Court. The memorandum of 
appeal was in consequence presented to the 
Court of the District Judge on 2-6-1945 ac¬ 
companied by an application that the time 
spent in the Court of the Senior Subordinate 
Judge be either excused or extended so as to 
bring the appeal within the time prescribed by 
w law. This application was not accepted by the 
T District Judge as having regard to certain deci- 
flions of this Court and of the Punjab Chief Court, 
he was of the view that the appellant’s mistake 
in choosing the forum of appeal, although caused 
by a counsel’s wrong advice, could not be found 
to have been committed in good faith unless the 


forum was chosen 'with due care and attention.’ 
The appeal was accordingly dismissed as having 
been presented beyond the time prescribed for 
its filing. The defendant has appealed. He has 
also filed, by way of caution, a petition for 
revision from the order of the Senior Subordinate 
Judge ordering the appeal to bo returned to the 
defendant for presentation to the proper Court. 
Both of these will be disposed of by this judgment. 

[2] It may be observed here that the learned 
District Judge did not even refer to S. 6, Limita¬ 
tion Act and apparently took it for granted that 
no mistake committed by a party could be 
excused under that section unless it was shown 
^ to havo been committed bona fide or in good 
faith within the meaning of those words as 
defined by s. 2 , sub-cl. 7, Limitation Act. Learned 
counsel for the respondent, whom alone I deoided 
to hear in this appeal, contends (a) that the legal 
adviser's mistake in advising the appeal to be 
filed in the Court of the Senior Subordinate 
Judge could not beheld to be “asufficient cause" 
as it could not have been committed in good 
faith, that is, after exercising due care and 
caution and (b) that at all events the discretion 
exeroised by the lower appellate Court refusing 
to condone the delay and to admit the appeal 
after the period of limitation prescribed therefor 
should not be interfered in second appeal, for 
fi) the finding of the learned District Judge that 
Ihere was no sufficient cause was really one of 
fact and could not be attacked in second appeal 
And (ii) the appeal was not competent when the 
question was one of discretion which the lower 
appellate Court had refused to exercise in favour 
" ft toe appellant. 

IjR® A reference to s, 5, Limitation Act shows 
toe words good faith’ does not appear in 
that section although it does in other sections 
Ss. 14 and 18. It would be incumbent upon 
jrson who is called upon to construe the 
ions where the term 'good faith* is used to 



(Abdur Rahman J.) Lahore 77 

look at its definition as given in S. 2 (7) of the 
Act and to apply it unhesitatingly. But this 
does not mean that it can be applied or extended 
to other words used in other sections where that 
term does not appear by some artificial rule of 
justice, equity or good conscience, ft must be, 
however, conceded that in finding a sufficient 
cause’ under S. 5 of the Act, a man’s good faith 
would have to be kept in view but that ‘good 
faith’ is more in general sense of that word as 
grammatically understood rather than in the 
sense in which it has been defined in S. 2 (?), 
Limitation Act. It may not be irrelevant to recall 
the definition of ‘good faith’ in S. 3 (20), General 
Clauses Act in that connection. An aot accord¬ 
ing to that definition may be done honestly and 
in perfect good faith although it may have been 
done negligently. Let me, however, not be under¬ 
stood to say that an act, however negligent- 
whether grossly or otherwise should always be 
regarded as falling within the term ‘sufficient 
cause’ employed in S. 5, Limitation Act if it is 
found to have been done honestly. It would 
depend upon the circumstances of each cose- 
although I am free to confess that it would go 
a long way to help a person who asks for indul¬ 
gence under S. 5 if he can satisfy the Court that 
he had been acting honestly. 

[4] Learned counsel for the respondent has 
drawn my attention to the decisions in [Risal 
Singh v. Shadi] 95 P. R. 1917 1 and [Uttam Chand 
v. Vishan Das Bhftgwan Das] A. I. R. 1993 Lab. 
568. 2 According to these decisions a legal adviser’s 
mistake is not to be regarded as a sufficient cause. 
But is the Court really concerned with the aot 
of a counsel or merely with that of his client ^ 
when it is called upon to decide whether there 
was a sufficient cause for the delay within the 
meaning of S. 5, Limitation Aot. A person may 
be legally presumed to know the law which, 

I think, means the substantive law of the country 
where he lives; but is he expected to be equally 
well versed in matters of procedure as well, 
and the question whether an appeal is to be filed 
before one officer or the other i9 merely one of 
procedure. Has not a person who is not and 
oannot be expected to bo aware of the rules of 
procedure exeroised ‘due care and caution' when 

he goes to a lawyer and abides by his advices_ 

even if the stringent definition of the term ‘good 
faith' is found to be applicable—although in my 
view it would not be correot to import the term 
in s. 5 and to construe it in the limited sense 
given to it by the Limitation Aot when the 
Legislature has not in its wisdom chosen to use 
i t in that seot ion. Neither of those decisions 

1. (’18) 5 A.I.B. 1918 Lah. 67 : 95R. 1917 : 43 
1.0.817, 

2. (’83) 20 AJ.R. 1938 Lah. 508 (509): 144 1. 0. 627. 
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considers this aspect of the case and, in the 
absence of any reference to this point, I do not 
consider them to be an authority for the general 
proposition that the delay caused by counsel’s 
mistake can never be regarded as a sufficient 
cause within the meaning of s.5of the Act.,I do 
not think that any such proposition was intended 
to be laid down by the learned Judges. But if it 
was, as contended for by learned counsel for the 
respondent, I am unable to accept it when I find 
that the law was differently expressed by their 
Lordships of the Privy Council in [Sunderbai v. 
Collector of Belgaum] A. I. R. 1918 P. C. 135. 8 In 
view of that decision, the authorities cited by 
learned counsel for the respondent cannot be, 
if construed in the way in which learned counsel 
for the respondent wants me to do, regarded as 
laying down good law. Whether there was a 
sufficient cause in this case which should have 
been taken into consideration by th6 lower appel¬ 
late Court is a different matter and will have to 
be decided on its merits. 

[5] I must now examine the other objections 
advanced by learned counsel for the respondent 
that when discretion had once been exercised by 
the Court below, I was not competent to deal 
with it in second appeal and the finding that 
there was no sufficient cause is really one of fact 
which cannot be attacked in second appeal. 
Reliance was placed in this connection on [Bur 
Singh v. Firm Jodha Ram Hannu Ram] 95 I. C. 
565 4 and on [Ram Rup v. Naik Ram] A. I. R. 
192G ALL. 252. 6 As to the first contention I may 
concede that generally speaking if a discretion 
has been properly exercised by a lower Court, 
a Court of Appeal would not usually interfere 
with it although I am not prepared to admit that 
it cannot do so under any circumstances. All 
I can say is that a Court of Appeal would not 
interfere if the discretion which is a judicial act 
has been judiciously exercised. But if it is found 
to have been exercised arbitrarily or on a wrong 
conception of law, I consider it to be equally the 
duty of an appellate Court to interfere with it 
and pass an order which would bo in the circum- 
stances in consonance with justice and in accord¬ 
ance with law. The lower Court appears to have 
been solely guided in the present case by the 
consideration that the mistake committed by the 
counsel in filing the appeal before the Senior 
Subordinate Judge could not bo held to have 
been a bona fide one and in view of that 
approach to the case there had been no real exer¬ 
cise of the discretion vested in the Court by law. 
Had the Court been of opinion that it was not 

3. (’18) 5 A.I.R. 1918 P. C. 135 (13G) : 43 Bom. 376 : 
46 I. A. 15 : 52 L C. 897 (P.C.). 

4. (’26) 1.3 A.I.R. 1926 Lah. 542 (543) : 95 I. C. 565. 

5. (’26) A.I.R. 1926 All. 252 (253) : 91 I. C. 865. 
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required to find 'good faith’ in the limited sense 
of the Limitation Act when dealing with an 
application under S. 5 of the Act, I have not 
much of a doubt that it would have in the 
circumstances of the present case exercised its 
discretion the other way particularly when it was 
not unaware of the circumstances in which the 
appeal had been presented to the Court of the 
District Judge. Since no discretion is found to 
have been in fact exercised in this case, the de¬ 
cisions that a Court of Appeal would not ordi¬ 
narily interfere with the discretion exercised by 
the lower Court have no application. 

[6] As to the question whether the finding 
that there was no sufficient reason is one of fact* 
and cannot be assailed in second appeal, I am 
of the view that the inference drawn by a Court 
as to whether certain facts found by it to have 
been established amount to sufficient cause or 
not is one of law and not one of fact. I am sup¬ 
ported in this by the decision of Lord Parmoor 
in [King v. Port of London Authority] 1920 
A. C. 1° where in construing similar words of an 
English statute, he observed that 
“no doubt the relevant facts should be found by the 
learned Judge and then it becomes a question of law 
whether these facts are such as to constitute reasonable 
cause within the provisions of the statute.” 

This observation was cited with approval by 
Lord Sankey L. C. in [Shotts Iron Co. v. Fordyee] 
1930 A. c. 503 7 and is decisive of the matter. 
Moreover I find in the present case that the 
plaintiff himself was to blame not only for com¬ 
mitting the mistake to which he was objecting 
before the Senior Subordinate Judge but for 
persisting in it before the trial Court inspite of 
the defendant’s objection and for securing a 
wrong decision in his favour by that Court. If 
the Court was entitled to decide wrongly as 
much as it was entitled to decide rightly, that 
decision could have been safely taken by the 
counsel for the appellant to bo binding on the 
parties although wrong unless it was set aside in 
due course of law. If the defendant was not ap¬ 
pealing against that decision and the plaintiff 
could not have appealed against it, it would 
have been natural for the appellant’s counsel to 
consider that the appeal should be, in view of 
the decision of the trial Court, filed in the Court 
of the Senior Subordinate Judge, Sialkot and 
that the plaintiff would be debarred from raising 
the contention that the Senior Subordinate Judge 
had no jurisdiction to hear the appeal. It was 
the plaintiff’s mistake in any case, which had 
led the appellant to choose the Court of the 
Senior Subordinate Judge as his forum and even 

6 . (1920) 1920 A. C. 1 (31) : 88 L. J. K. B. 889 : 121 

L.T.-587. , v 

7. (1930) 1930 A. C. 503 : 99 L. J. P. C. 101 (103): 
143 L. T. 200. 
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if, as pointed out by learned counsel for the 
respondent, there could be no estoppel against a 
statute, the Court was clothed with sufficient 
power to grant the relief under S. 5 and to 
extend the period of limitation on account of the 
plaintiffs unjustified conduct in trying to take 
advantage of bis own mistake. 

[7] I would, for the above reasons, allow the 
appeal, extend the period of limitation under 
S. 6, Limitation Act up to the date on which tho 
> appeal was actually filed before the District 
Judge and remand the case to him for disposal 
on the merits. The court-fee of this appeal will be 
refunded to the appellant. There will be no order 
of costs either of this Court or of the lower ap¬ 
pellate Court so far incurred. The costs of the 
trial Court will be costs in the cause. Parties are 
directed to appear before the lower appellate* 
Court on 15-5-1946. 

n.S./d h. Appeal allowed . 

A. I. R. (34) 1947 Lahore 79 [C. N. 17.] 
Mohammad Sharif J. 


owners of a shamilat field No. 478 measuring 15 
kanals 17 marlas and in case the defendants 
are found in possession of a portion of it, for 
possession and injunction. The parties are the 
proprietors in village Sadha. The plaintiffs 
belong to Taraf Waris and the defendants to 
the other two Tarafs. The first Court found 
that a portion marked No. 12 was in the exclu¬ 
sive possession of Shah Mohammad defendant 
and he had become the owner thereof by adverse 
possession and that plots 2 and 14 had been used 
by some of the defendants for stacking their 
manure for a period exceeding 20 years and the 
plaintiffs were given the declaration sought for, 
subject to this right. On appeal, the learned 
Senior Subordinate Judge affirmed the decision 
as regards plot 12 but reversed tho decree as to 
plots 2 and 14 on the ground that no right by 
way of easement could be acquired. The defen¬ 
dants have now come up in second appeal. 

[ 2 ] It is contended by the learned counsel for the 
appellants that on the findings of the Courts 
below his clients were entitled to a decree in 


Ladha and others — Defendants — Appel¬ 
lants v. Mahi and others , Plaintiffs and 
others, Defendants — Respondents . 

Second Appeal No. 408 of 1945, Decided on 
15 3-1940, from decree of Sonior Sub-Judge, Siolkot, 
D/- 25-11-1944. 

(a) Limitation Act (1908), S. 26 — Section is not 
exhaustive — Right to stack manure on land of 
another can be acquired by prescription. 

Tho words ‘or other easoment' in S. 26 imply that 
the section is not exhaustive and other easements not 
specifically mentioned in tho section can as well be ac¬ 
quired by prescription. Tho right of storing manure on 
tho land of another is a right which is beneficial to tho 
enjoyment of the property of the persons enjoying that 
right over the land of another. Such a right would not 
destroy completely the 6 ubjeot-malter of tho casement 
and can, therefore, bo acquired by way of easement if 
the user has continued for the prescribed period : (’27) 

111 » , 192? » U \ U * ° nd (,30) 17 A ' L R - 1930 
All. 410, lid. on; (’31) 18 A.I.R. 1931 Sind 1, Dislvig. 

Urn. Act _ CPara9 5 aDd 6] 

(;«) Chitnley, S. 26, N.' 9, Pt. 12, S. 26, N. 9. 

(38) Roatomjee, 8 . 26, p. 608, Pts. 2 and 3. 

•(b) Practice—Pleadings—Claim to ownership ol 
land not established — Claim to right of easement 
In alternative can be set up. 

A party who first sets up a claim to certain land on 
we ground of ownership can subsequently claim in tho 
BJternaUvo a right of easement on the land upon his 

MOW rnp m ° laim on 8round of ownerahi P : 
o* oai. ox (p . b.), Rel. on. [P ara 9 ] 

, C. P. C. _ 

I'ifl u h n ale £' 2 * 6 > R - 2 . N. 6 , pt. 8 . 

- (41) Mulla, O. 6 , B. 2 , p. 576, pt. (w). 

K Akior Alt — for Appellant. 

^ adan Mohan Lai — for Respondents. 

‘d 0 i n ^ ent '-— Bec °nd appeal by the 

‘2™.^ out of auit brought by the 
plaintiffs for a declaration that they are the 



their favour. It has been found that they bavo 
been using without interruption tho portions mark¬ 
ed Nos. 2 and 14 on the plan Ex. C-l for the 
purpose of storing their manure since a very 
long period. The learned Senior Subordinate 
Judge accepted the appeal on the ground that the 
easement, if granted would not be a limited right 
subtracted from the complete ownership of tho 
other persons, but would completely destroy the 
subject-matter of the easement and relied upon 
A. I. R. 1931 Sind l. 1 

[3] The only question that requires determina. 
tion is whether on these findings any right has 
been acquired by tho appellants. The word ‘ease¬ 
ment’ is defined in s. 15, Easements Act, which 
however, has not been extended to the Pun jab. In 
the Indian Limitation Act easement includes 

“a right not arising from contract by which one 
person is entitled to remove and appropriate for his 
own profit any part of tho soil belonging to another or 
anything growing in or attached to or subsisting upon 
the land of another*’vide S. 2 (5). 

[4] Then in s. 26, Limitation Act, after referring 
to the easement of light or air or water or water¬ 
course, it is stated that 

“the right to such access and -use of light or air 
way water-course use of water, or other easement shall 
be absolute and indefeasiblo.” 

[6] The words “or other easement” imply 
that this section is not exhaustive and other 
easements not specifically mentioned in the sec¬ 
tion can os well be acquired. The right of storing 
manure on the land belonging to another is a 
right which is beneficial to the enjoyment of the 
property of the persons enjoying that right over 
tho land of another. T he appellants, as noted 

Vo 11 .}? S £ d 1 ( , 3)ia6 S ’ L ’ R - 257:180 

1 . u. o4o, Jamiat Roly. Gaumid, 
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above, are the proprietors in the village and they 
reside in the vicinity of the plots in dispute. A 
largo number of authorities were quoted in this 
connection. A.I.R. 1027 ALL. 115“ lays down that 
“a right to store manuro can be acquired in the 
same way as other similar right by prescription.” 
A. I. R. 1930 ALL. 410* says that: 

"Section 15 is of wider application and is not 
contined to rights of way or of support specially mention¬ 
ed therein. The expression 'any other easement’ includes 
n variety of rights similar to those illustrated in the 
section. Pasturage, fishery, ferry and similar rights of 
easements have been frequently upheld as those acquired 
by prescription and it is possible to acquire a right of 
prescriptive easement for storing, for threshing floor and 
for usiug particular land as courtyard.” 

[6] In the course of this judgment it was 
pointed out that adverse possession would begin 
to run only where there was a complete disposses¬ 
sion of the real owner in assertion of a hostile 
title, but where the right was exercised by the 
persons who have residential houses in close pro¬ 
ximity of the land in dispute or have their 
cultivation in the village, they would acquire the 
right to use that property which would not bo 
of the same nature as the rights acquired by 
adverse possession. But this would not give them 
the right to its exclusive possession. In an old 
case, which is reported as 14 P. R. 1807, 4 the 
plaintiffs were granted a right to dry tobacco on 
certain land belonging to other persons adjacent 
to their mills on proof of the fact that the said 
land had been U3ed for that purpose for more 
than 20 years before the'suifc. From these authori¬ 
ties, it would be clear that a right of stacking or 
storing manuro can be acquired by way of ease¬ 
ment if the user has continued for the prescribed 
period. A. I. R. 1031 Sind l 1 was decided on its 
own facts. It related to the U3e of the roof of a 
house and involved the total exclusion of tho 
owner of the soil from its enjoyment. It was in 
these circumstances held that 

"tho right claimed is one which will tend to the 
total destruction of the subject on which the liability 
would be imposed. The plaintiffs would bo prevented 
from using the roof and also from raising an upper 
storey or upper storeys on their property; that will be a 
very substantial destruction of their rights 03 owners.” 

[7] Hero there is no such case. If it had been 
hold that tho appellants have been in enjoyment 
of tho property as owners to tho exclusion of the 
real ones from any use of it, it would have 
amounted to adverse possession and since they 
were in possession for more than 12 years, their 
possession would have ripened into ownership. 
The stacking of manuro could not be said to bo 
adverse as this is an incident which is not infre- 

2. (’27) 14 A. I. It. 1027 All. 115 (115) : 98 I. C. 460, 
Dlmneshar Tewnri v. Antu Tewari. 

3. (’30) 17 A. I. R. 1930 All. 410 (412):123 I. C. 757, 
Rumphal Singh v. Bachchu Ram. 

4. (’97) 1897 P. R. 53 (54), llahi Bakhsb Khan v. Din 
Muhammad. 


A. I. R. 

quently met with in villages. But the long period 
for which a person has been enjoying as of right 
does not mean that no right has been acquired 
to continue to use it in the manner in which it 
has teen used for more than 20 years. In fKam- 
lapat Dube v. Ram Raj] 70 I. c. 450 5 it was laid 
down that 

"where tho defendants had been allowed to use 
the land and to maintain the cattle troughs for more 
than 12 year3 without obstruction, tho plaintiffs were 
not entitled to have the troughs removed.” 

[8] As already stated the field number has a 
large area of land, over a small portion of which 
the appellants have acquired their right to stack 
manure. It cannot, therefore, be said that there 
would be total destruction of the subject-matter 
of the easement. 

[9] It was next urged that the appellants had 

set up their case in the Courts below as one of 
ownership and they cannot now claim a right 
of easement, if their claim to ownership is not 
found proved. [Chuni Lai v. Mangal Das] 16 
Bom. 592° was reforred to in this connection. 
This question, however, was fully considered in 
[Narendra Nath v. Abhaya Charan] 84 Cal. 51 7 
where it was held that • Jj j 

"a suit is not liable to bo dismissed becauso tho plaintiff 
prays in tho alternative over tho same plot of ground' 
rights of (1) ownership and (2) of easement.” 

[ 10 ] The case of tho defendants from the very 
beginning has been that they havo been openly 
without any obstruction or permission using the 
plots now marked as 2 and 14 for a particular 
purpose for more than 30 years. It is for the 
Court to see whether in these circumstances any 
right is or is not established in their favour. I, 
therefore, accept the appeal with costs and res¬ 
tore tho decree of the first Court. The oross- 
objoctions are not pressed and also dismissed 
with costs. 

K.S. Appeal allowed . 

5. (’24) 11 A. I. R. 1924 All. 103 (104) : 79 I.O. 450. 

6 . (’92) 1C Bom. 592 (595). 

7. (’07) 34 Cal. 51 (56) (F.B.). 
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Din Mohammad and Mohd. Sharif JJ. 

Ganga Singh — Defendant — Appellant 
v. Kundan Singh , Plaintiff , and another , 
Defendant—Respondents. 

First Appeal No. 9 of 1944, Decided on 27-2-1946, 
from decree of Sub-Judge, 1st Class, Amritsar, D/- 
2-12-1943. 

Suits Valuation Act (1887), Ss. 3 and 4 as amend¬ 
ed by Punjab Act, 1 [I] of 1938 — Court-fees Act, 
Sch. 2. Art. 22(Punjab)—Suit for declaration against 
alienation of ancestral land, falling under Art. 22 — 
Value for jurisdiction — Lahore High Court Rules 
and Orders, Vol. 1 Chap. 3-C, R. 2 — Where suit 
relates to land with regard to which rules have 
been made under S. 3, Suits Valuation Act, value 
of suit for jurisdiction cannot exceed value under 
such rules. 
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j The Lahore High Court Rules and Orders, Vol 1, 
j Chap. 3-C, B. 2 contains a provision as to the valuation 
for jurisdiction of 6nits coming under Court-fees Act, 
Soh.2, Art. 22 (Punjab). This Rule which states that the 
> value §ball be the amount of consideration for the ali¬ 
enation or the market value of the property, is subject 
to the provisions of Part I, Suits Valuation Act, and 
the Rules in force under the said Part so far as those 
provisions are applicable. Hence, under S. 4, Suits 
Valuation Act, as amended by Suits Valuation (Punjab 
Amendment) Act I of 1938, where such a suit relates to 
land or interest in land of which the value has been 
determined by Rules under S. 3, the value of.the suit 
^ for purposes of jurisdiction shall not exceed the amount 
of the value so determined. These Rules were published 
as Punjab Government Notification No. 255, dated 
4-3-1889 : 

Held that in the case before the High Court the 
value of the suit for purposes of jurisdiction bad been 
correctly fixed under the above Ruks at 30 times the 
land revenue and that the amount of consideration for 
the alienation was not the value of the suit for purposes 
of jurisdiction. Hence, the appeal in the case did not 
lie to the High Court but to the District Judge, although 
the consideration for the alienation was Rs. 10,000, 
because the value of the suit under S. 4, Suits Valuation 
Act, and the above Rales was only Rs. 330. [Para 8] 

S. V. Act_ 

• ('45) Chitaley, S. 3, N. 8; S. 8, 6. 

Dina Nath Bhasin — for Appellant. 

Hoop Chand and Hans Raj Sharma — 

for Respondent 1. 

Mohammad Sharif J.— This is an appeal 
by the vendee against the decision of the Subor¬ 
dinate Judge, 1st Class, Amritsar, and arises out 
of a suit for a declaration brought by the son of 
tho alienor to contest the sale made on 10 . 4-1910 
for Rs. 10,000 on tho usual ground of want of 
consideration and necessity. The first Court 
granted tho decree in favour of tho plaintiff that 
on payment of Rs. 8145 the sale shall not affect 
his reversionary rights after the death of his 
father. The vendee filed this appeal in this 
Court on 3-1.1944. 

[ 2 ] The plaintiff had also filed an appeal in 
the Court of the District Judge, Amritsar, to’fche 
effect that the amount deolared to have been 
raised for consideration and necessity was not 
so and he was entitled to a decree without 
paying anything. The appellant before the Dis. 
tnct Judge fixed the jurisdictional value at 
Bs. 830 on the basis of thirty times the land 
revenue although in the first Court the value 
given was rs. 10,000 the amount of the conside. 
rahon of toe sale-deed. On a question being 
raised whether the appeal lay to the District 
Judge it was held on 28-M944 that the District 
Judge was competent to hear the appeal as the 

?^ 0r ™T 3 T f i urisd i ction did aot asceed 
bs. 830. The vendee also filed cross-objecfcions 

and the appeal and the cross-objectioiL were 

•XI? 19 - 8 ' 19 “* ond the Judgment of Zl 

first Court was upheld. 

fPP 6 ® 1 bafo™ ns. the plaintiff-res. 

L/U X a pteliminar y objection that 
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the appeal does not lie to this Court but lay to 
the District Judge who had already heard and 
decided it as well as the cross-objections preferred 
by the vendee. The learned counsel for the 
appellant, however, contends that since the sale 
was made for Rs. 10,000 that should be considered 
to be tho jurisdictional value for purposes of 
appeal and reliance is placed on the High Court 
Rules and Orders, Vol. I, ch. 3-C. The relevant 
rule is as follows: 

“2. Suits by a plaintiff, during the life-time of a 
person alleged to have a restricted power of alienation 
in respect of immovable property, in which the plaintiff 
in the plaint seeks to have an alienation of immovable 
property made by such person declared to be void, 
except for the life of such person or for some other 
determinate period. 

Value—(a) For the purposes of the Court-fees Act, 
1870, as determined by that Act ; 

(b) For the purposes of the Suits Valuation Act, 1887, 
and the Punjab Courts Act, 1918 : 

(i) When the alienation is by a written instrument 
which declares the value of tho interest purporting to 
be created, or the amount of the consideration for which 
the alienation is made—such value or amount ; 

(ii) In other cases the market value, at the date of 
the institution of the suit, of the property alienated ; 

Subject in either case to the provisions of Parti, Suits 
Valuation Act, 1887, and of tho rules in force under 
the said Part, so far as those provisions are applicable.” 

Ul There seems to be a complete misappre¬ 
hension as to the purport and scope of this rule 
and particularly of tho proviso attached. To 
realise it properly, it would bo necessary to refer 
to the previous state of the law on the subject. 
It was well brought out by my learned brother 
Din Muhammad J., in his judgment reported as 
A. I. r. 1937 Lab. 677. 1 It was observed that: 

Section 3 empowers the Local Government to 
make rules subject to tho control of tho Governor-Gene¬ 
ral in Counoil, for determining tho valuo of tho land 
for purposes of jurisdiction in the suits mentioned in 
‘^ e ,P OU p t ' foas A ° 1 - 8 - 7 * I»ras (v) and (vi) and para.(i), 
cl. (d). Paragraph (v) deals with suits for possession of 
land, houses and gardens. Paragraph (vi) provides for 

? " 8ht P re ' om P tion and para, (x) 
c). (d) provides for spccifio performance of an award. 
It is obvious that a suit under Art. 22 does not fall 
under any of these provisions and tho Looal Govern¬ 
ment is not competent under this section to framo any 
rules governing those cases which do not fall under tho 
paragraphs mentioned in the section itself. Section 4 

r* a , wh ® ra . ft 8 “1‘ mentioned in the Court- 
fees Aot, S.7, para. (iv),or Soh. II, Art. 17 relates to land 
or an interest in land of whloh the valuo has been 
determined by rules under S. 8, the amount at which 
for purposes of jurisdiction, the relief sought tathe 
suit is valued shall not exceed the value of tho land or 
interest asi determined by those rules .... It foUo^ 

A h tt r 1 o re ‘m £V ale J el ? tin ? t0 scits falling under 

£i? m T h M h0Hi « h0oDrt -OOUld 
&h TT fl? by ^ he ^ J0cal Government as Art. 22 to 

S ew, R n b . S : 8 - Tha illusion of Lt 22 

Htoh&,'nKtai V ° lf 0, .* ho Kales and Orders the 
thatconsequently ultra vires with the result 
that there fa no apeoiflo provis ion in the rutos dealing 

6,7 w ■ ™ '• o- 675. 
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with the jurisdictional value of the suits that fall under 
Art. 22, Scb. II to the Court-fees Act.” 

[ 5 ] In order to remedy this lacuna S. 4, Suits 
Valuation Act, was first amended by Act 1 [ 1 ] of 
1938, Suits Valuation (Punjab Amendment) Act. 
The amended S. 4 now runs : 

”4. Where a suit mentioned in the Court-fees 
Act, 1870. S. 7, para. 4, or Sch. II. Art. 17, (or 22- 
Punj.) relates to laud or an interest in land of which 
the value has been determined by rules under the 
last foregoing section, the amount at which for pur¬ 
poses of jurisdiction the relief sought in the suit is 
valued shall not exceed the value of the land cr interest 
as determined by those rules.” 

[6] The result is that where the suit under 
Art. 22, Sch. 11 , Court-fees Act, 1670, relates to 
land or an interest in land the value for pur¬ 
poses of jurisdiction is not to exceed the value 
determined by the rules framed under S. 3, 
Suits Valuation Act, 1887. These rules were 
published as Punjab Government Notification 
No. 255, dated 4-3-1869. Accordingly land for¬ 
ming an entire estate or a definite share of an 
estate paying annual revenue to Government as 
mentioned in the rules shall for purposes of 
jurisdiction be valued at 60 times the revenue 
if permanently settled and 30 times the revenue 
if not so permanently settled. 

[7] There are, however, still some suits re¬ 
lating to immovable property which though 
falling under Art. 22 do not fall under S. 4 
Suits Valuation Act. These are provided for by 
the High Court Rules published in Punjab 
Gazette, part HI, dated 4-12-1942 and now em¬ 
bodied in Chap. 3 C, pp. 7-10 of the Rules and 
Orders of the High Court vol. I. In such suits 
if the alienation is by a written instrument the 
amount of the consideration for the alienation 
or the value of the interest created and in other 
cases the market value of the property alienated 
at the time of the institution of the suit shall be 
the value for purposes of jurisdiction. 

[8] In the present case, therefore, the plain¬ 
tiff was quite right in fixing the value at 30 
times the revenue as the value for purposes of 
jurisdiction and as it did not exceed Rs. 330 the 
appeal was rightly presented by him to the 
Court of the District Judge and no appeal lies 
to the High Court as the defendant vendee has 
done. The preliminary objection is valid and 
must be given effect to. Apart from the above, 
on going through the record we do not find any 
substance in the appeal and hereby dismiss it. 
As the appellant has misread the provisions of 
the Suits Valuation Act in the light of the new 
amendment, we make no order as to costs. 

Din Mohammad J — I agree that the appeal 
be dismissed. 

K.s. Appeal dismissed . 


A. I. R, 

* A. I. R. (34) 1947 Lahore 82 [C. N. 19] 

Din Mohammad and Mahajan JJ. 

B. S. Uunshi Gulab Si)igh and Sons — Appel¬ 
lants v. Commissioner of Income-tax ; Lahore 
— Respondent. 

Civil Ref. No. 2 of 1945, Decided on 9-10-1945. . 

(a) Income-tax Act (1922), S. 10 (2), cl. 12 (as 
amended by Act of 1939) —Effect of amendment. 

The amendment of S. 10 (2), cl. 9, by the Act of 
1939 by substitution of cl. 12 has the effect of bringing 
the law in India in respect of business allowances in 
conformity with the English Act. • [Para 13] 

•(b) Income-tax Act (1922), S. 10 (2), cl. 9 (before 
amendment of 1939) and cl. 12 (after amendment of 
1939)—Expenditure not in nature of capital expendi¬ 
ture but for purpbses of business—What is—Owner 
of printing press and ancestral business of printing 
and publishing making payments to rival firms to 
quote uniform rates in Government tenders — 
Deduction held allowable — Held further that 
arrangement was not quasi partnership agreement 
to share in profits of venture. 

The assessee firm, owner of an ancestral printing 
press and an ancestral business of printing and publish¬ 
ing books, entered into an arrangement with its rival 
firms to pay them a share in the estimated profits of 
the assessee in working Government orders in consi¬ 
deration of the rival firms quoting uniform rates with 
the assessee in the tenders invited by the Government. 
Deduction under S. 10 (2), cl. 9, before its amendment 
in 1939, and under cl. 12 after the amendment was 
claimed by the assessee in respect of the payments made 
to the rival firms under the arrangement: 

Held that the expenditure incurred in canvassing 
custom or in securing better rates than otherwise would 
be obtainable forthe work executed, with the object of 
earniog increased profits was not a capital expenditure 
but an item to be debited to revenue account according 
to the ordinary commercial usage and mode of drawing 
up a profit and loss account. The sums were paid to the 
competing firms by the assessee in order to beep up the 
prices for the printing and publishing jobs executed at 
the press and thus to earn larger profits than could 
otherwise be realised. That was the part of the business 
that assessee carried as the owner of a printing press 
and as a person who had inherited the trade as a printer 
and publisher. The expenditure was not made once and 
for all or with a view to bring into existence an asset or 
an advantage for the enduring benefit of the trade but 
was of a recurring nature and arose in the course of the 
trade conferring no enduring benefit on the trade. As it 
only enhanced the annual profits and had no other pur¬ 
pose or object in view, the expenditure could not be said 
to be in the nature of a capital expenditure and could 
be deducted as business expenditure under cl. 9 as it 
stood before the amendment of 1939 and under cl. 12 
after the amendment: Case law discussed ; (1925) 1 
K. B. 421, Applied. [Paras. 17, 21, and 29] 

Held further that the arrangement could not be 
described as a quasi partnership agreement to share in 
the profits of a venture. Under the arrangement tenders 
were submitted to the Government for each piece of 
work by the competing firms by quoting identical rates 
but the work was executed by any one of the firms to 
whom it was eventually given by the Government. That. 
firm executed the work and took all the profits that 
accrued and in this profit the other firms had no share. 
For quoting identical rates in the tender, a payment 
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• 

was made by the firm that obtained the work to the 
other firms on the basis of an artificial estimate. There 
was no partnership of any kind between the rival firms 
in the execution of the work or even in the ultimate 
profit and loss of that venture. (Para. 33] 

(c) Income-tax Act (1922), S. 66 (5)—Function of 
High Court in Reference — Tribunal has to find 
facts and High Court is to lay down law applicable 
to facts found—If on facts found no question of law 
arises High Court is not bound to answer. 

The functions of High Court in a reference made 
nnder S. 66 (1), Income-tax Act, are stated in S. 66 (5) 
of the Act. The questions referred on the statement of 
a case made by the Tribunal have to be answered unless 
they are of an academic nature. It is the duty of the 
Tribunal to state the facts and to formulate the ques¬ 
tions. It is for the Tribunal to find facts and it is for 
the High Court to lay down the law applicable to 
facts found. If on facts stated no question of law arises 
or the question that arises is purely of academic nature, 
then High Court is not bound to answer the question 
referred. (Para. 22] 

(d) Income-tax Act (1922), S. 10 (2), cl. 12 — 
Capital expenditure — Assessee owning ancestral 
business of printing — Certain work obtained by 
contract — Each contract with customer to obtain 
work does not amount to new business—Expendi¬ 
ture to obtain such contract is not capital expendi¬ 
ture. 

Where an assessee, who is an owner of an ancestral 
business of printing and publishing, obtains pieces of 
work by contract and incurs expenditure in obtaining 
such contracts, it cannot be said that every tune the 
contracts are made with customers to obtain printing or 
publication work from tho customers, such contracts 
amount to a new basiness and that the expenditure 
incurred in obtaining these contracts is in the nature of 
capital expenditure: (’87) 24 A.I.R. 1937 P. C. 139 and 
(’28) 16 A. L R. 1928 Mad. 902, Disting. 

. v _ ... [Para. 25] 

(e) Income-tax Act (1922), S. 10 (2), cl. 9 (before 
amendment of 1939), and cl. 12 (after amendment of 
1939)—Business allowances—Amounts paid by way 
of subscription to various schools which agreed to 
prescribe books published by assessee firm — 
Amount calculated according to number of boys in 
each class — Amount held amounted to expenses 
incurred in canvassing custom for sale of books and 
was allowable as business expenditure. 

The assessee firm, who was the owner of an ancestral 
printing press and an ancestral business of printing and 
publishing books, paid certain amounts by way of sub¬ 
scription to various schools which agreed to prescribe, 
for their classes, books published by the firm. The 

a, l er ' mi0 consideration 
toe number of boys m each class for which the firm's 
books would be prescribed: 

the pay “ onta were part of the expenditure 
f?“ ya89,n 8 l } e oa stom for sale of books 
published by the assessee firm which was a part of its 

tnrnpr Tb ° . oxpenBe3 bein 8 burred in finding a cus- 

? xpeDBea in too commercial sense of 
Md *%£{*£* expensea Scarred to secure business 
before f Mni!? 9 nuances under ol. 9 

fcSdmTnt ndm8n ‘ 01 1989 and 
JfcT (192 t 2)i S ‘ “-R^rcnce'Ler 

bowl Income-tax Officer or Tri- 

USS* 1 — Flca outside case stated in refer#*n<** pi.« 
cannot be entertained by High Court for first ttoe 

vra f. n6 ,!®r ta ken before the Income-Ua 
vfnpera or before the Tribunal *nd Is outside the slate- 


ment of the case contained in the reference cannot be 
entertained for the first time by the High Court. 

[Para. 36] 

(g) Income-tax Act (1922), S. 14 (1) — Partition 
award making maintenance allowance payable to 
mother charge on property — Held payment was 
obligatory and should be excluded from assessable 
income. 

One M left him surviving five sons, two widows and 
grandsons. In 1936, one of the sons S, the karta of the 
assessee family, partitioned the family estate with his 
brothers and disrupted. The partition award directed 
the brothers to pay a sum of Rs. 400 p. m. to their 
mother and Rs. 200 p. m. to the step-mother and the 
amount of maintenance was made a charge on some 
property. It was held by the Income-tax authorities 
that after disruption the mother's status as a member ol 
the family was not affected and ehe remained joint with 
all the groups into which the family had been split op. 
Consequently, any amount received by her as mainten¬ 
ance from any group of the family was received by her 
as a member of a Hindu undivided family on which no 
tax was payable under the law and that being so sdeh 
amounts could not be excluded in assessing the income 
of the newly constituted group of the family: 

Held, following C. R. No. 22 of 1941, that by reason 
of the award by which the maintenance allowance pay¬ 
able to the two widows was made a charge on the pro¬ 
perty of the brothers, the payments to the two widows 
were obligatory and subject to an overriding charge. 
Therefore, the payments made by the assessee in the 
discharge of its share of the liability should not be taxed 
as income in the hands of the assessee but must be 
excluded from its assessable income.’ [Para. 10] 

Kirpa Ram Bajaj and Narendar Nath Chopra —. 
for Appellants. 

5. M. Sikri and Jindra Lai — for Respondent. 

Mahajan J.—For the years 1938-39, 1939 - 40 , 
1940-41 and 1941-42 assessments to income-tax 
were made on the firm R. S. Munshi Gulab 
Singh and Sons, Lahore, in respect of the in¬ 
come derived by it from business. On appeal 
these assessments were confirmed by the Appel¬ 
late Assistant Commissioner of Income-tax. 
The assesee firm went up in second appeal to 
the Income-tax Tribunal, Allahabad. The Tri¬ 
bunal allowed partial relief to tho assessee but 
did not allow all the deductions claimed by it. 
The assessee thereupon under s. 66 (l), Income^ 
tax Act, required the Tribunal to refer to this 
Court certain questions of law arising with 
regard to the validity of the assessments. The 
Tribunal accordingly drafted one consolidated 
statement of the case in respect of all the four 
assessments and referred for the decision of this 
Court the following questions of law: 

"(1) Whether in the oiroumstances of the ca*e 

inri ? en if? mad ®< a ) t0 Mc93 *9 Feroze Din and Sons 
and (b) to Messrs Uttar Chand Kapur and Sons were 
expenditure (not being in the nature of capital expen- 

f0r the P urpose o* earning 3s 
8 ^ 8uch allowable under 

in }Ss 9 ? ( ) ’ In00me ’ tax Ac ‘> before * amendment 

Sr 
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the business and as such allowable under S. 10 (2) (ix), 
Income-tax Act, before its amendment in 1939 ?*• 

[ 2 ] Those two questions concern the assess¬ 
ment for the year 1933-39. 

“(3) Whether in the circumstances of the case the 
payments made to (a) Messrs Feroze Din and Sons 
and (b) Messrs Uttar Chand Kapur and Sons were 
expenditure (not being in the nature of capital expen¬ 
diture) laid out wholly and exclusively for the purpose 
of business, and as such allowable under S. 10 (2) (xii), 
Income-tax Act? 

(4) Whether in the circumstances of the case the 
subscriptions paid to certain schools were expenditure 
(not being in the nature of capital expenditure) laid 
out wholly and exclusively for the purpose of business, 
and as such allowable under S. 10 (2) (xii), Income- 
tax Act?’* 

[3] It may be observed that the nature of the 
payments involved in guestions 1, 2, 3 and 4 i3 
the same. But separate questions have to be 
framed in respect of the year 193S-39 owing to 
amendments made in the Act in the year 1939: 

“(5) Whether in computing the assessable income 
of the assessee the amount paid by the assessee to the 
mother and step-mother of the Uarta of the assessee 
Hindu undivided family in discharge of the liability 
to pay them maintenance under the awards dated the 
11th July 1936 and 17th December 1937 should be 
excluded ?” 

[4] It is necessary to set out in some details 
the material facts. The firm of Messrs. R. S. 
Munshi Gulab 'Singh and Sons is a Hindu 
undivided family firm. Rai Bahadur Sohan Lai 
and his sons as members of an undivided family 
own the firm. Their concern is of printers and 
publishers. The printing press was established 
by R. S. Munshi Gulab Singh, grandfather and 
greatgrandfather of the members of the co- 
parcenary. It is not a business started or 
acquired by the karta of the assessee joint 
family and he has incurred no expenditure in 
acquiring the concern. The printing press owned 
by the assessee firm is one of the biggest in the 
town of Lahore. Messrs. Feroze Din and Sons 
and Messrs. Uttar Chand Eapur and Sons res¬ 
pectively are owners of printing presses and 
carry on the business of printers and publishers. 
They are competitors of the assessee in this trade. 
The capacity of the printing press of the assessee 
is greater than the printing capacity of the 
presses owned by theset wo firms. Consequently, 
the establishment and other expenses of the 
assessee are appreciably more than those of his 
competitors so that these two concerns could 
charge comparatively low rates for printing 
work and yet make profits which wa9 not 
possible for the assessee to do. In order, there¬ 
fore, to secure full time work for his press and, in 
the interests of his business, the assessee arrived 
at an arrangement with his competitors and 
persuaded them to quote uniform rates with the 
assessee in the various tenders given to obtain 
Government orders for printing and publishing 
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work; in other words, a tripartite arrangement 
was arrived at by which the parties agreed not 
to underbid each other. Under this arrange, 
ment, the assessee agreed to pay to his compe. 
titors certain sums of money. These payments 
were in the shape of a share in the estimated 
profits of the assessee in working the orders thus 
secured from Government. The estimate of 
profits was arrived at by deducting certain 
agreed cost contemplated to be incurred in the 
execution of the job from the amount of tendered 
price. This estimate did not take into consider, 
ation the actual profits that may be earned or 
realised by the assessee or the possible loss that 
may accrue to him. The compensation was of 
course payable when Government paid the bills. 
Counsel for the assessee gave these material 
facts to the Tribunal and the Tribunal accepted 
these facts and made the reference on the as- 
sumption that they were correct. The same 
learned counsel during the course of his argu. 
ment3 explained the precise situation to us. 
It was said at the Bar that the agreement was 
of a reciprocal nature. In case the competing 
firms obtained orders from Government at the 
agreed rates and executed the work which other, 
wise the assessee might have done they also 
paid a share to the assessee in the estimated 
profits arrived at as above indicated. The pro. 
fits respectively obtained by the assessee or by 
the competing firms under this arrangement 
were included in the profit and loss account 
of the various firms and were consequently 
taxed under the Act. It was said that the 
arrangement was an oral one. In respect to 
the year 1940-41, in the matter of one piece of 
work a written arrangement was also arrived 
at between the parties. This writing was pro- 
duced before the Tribunal and was also shown 
to the Income-tax Officer and we had the benefit 
of perusing it. Learned counsel said that the 
terms contained in this writing were substan¬ 
tially the terms of the oral arrangement set up 
by him before the Tribunal. It is these pay. 
ments made under this arrangement by the 
assessee to his competitors that were claimed 
by him as allowable deductions under the pro- 
visions of S. 10 (2) (ix) of the old Act and S. 10 
( 2 ) (xii) of the new Act. 

[5] The Income-tax Officer regarded these 
payments as a hush money paid to satisfy the 
rival concerns and to dissuade them from com¬ 
peting with the assessee firm. He, therefore, held 
that hush money paid to the rival firms could 
not be allowed as a deduction under either of 
the above provisions. The Assistant Commis- 
sioner of Income-tax affirmed this view. The 
Appellate Income-tax Tribunal, however, reached 
the conclusion that having regard to the nature 
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of these payments it must be said that they were 
incurred to shut out competition with a view to 
secure business which would enable the assesses 
to earn profits or to earn more profits than could 
otherwise be earned. Having arrived at this con¬ 
clusion as to the nature of the payments made 
to the two concerns, it was held that it could not 
by any stretch of imagination be said that the 
expenditure in question was incurred solely for 
the purpose of earning such profits and gains or 
was laid out wholly and exclusively for the pur¬ 
pose of such business; it was clearly incurred for 
securing business jls distinguished from carrying 
on business or earning profit from it. For this 
view reliance was placed on a decision of the 
Madras High Court in [Alaganan Chetty v. 
Commissioner of Income-tax, Madras] 3 1 . T. C. 44. 1 
Questions l and 3 referred to us relate to these 
■ payments and arise out of this decision. 

[6] The facts giving rise to questions 2 and 4 
are simple. The assessee paid certain amounts 
by way of subscription to various schools which 
agreed to prescribe for their classes school books 
published by it. The amount of subscription to 
each school was calculated after taking into 
consideration the number of boys in each class 
for which the firm’s books would be prescribed. 
This mode of calculation furnished the assessee 
with a rough idea of the number of books that 
might be sold and the amount of profit likely to 
be earned. It was claimed by the assessee that 
the expenditure thus incurred was an allowable 
deduction as a legitimate business expenditure 
aa it had been incurred in the interests of busi¬ 
ness and fell within the ambit of s. 10 ( 2 ) (is) of 
the old Act and s. 10 ( 2 ) (xii) of the new Act. 

[7] The Income-tax Officer and the Assistant 
Commissioner of Income-tax disallowed this 
claim on the ground that voluntary subscription 
paid was not in the nature of a commission on 
sale of books and was thus not a legitimate 
business deduction. The Tribunal, however, 
reached the conclusion that the payment was 
not in the nature of a voluntary subscription but 
was made with an end in view. It was clearly 
the securing of business, viz., of sale of books 
and thus being expenditure incurred in securing 
a business and not in carrying on the business 
was not allowable under either of the above pro¬ 
visions contained in s. 10 of the Act. 

[8] The matter covered by question 5 
concerns the maintenance allowance paid to the 
mother and the step-mother of Rai Bahadur 
|ohan Lai. Rai Bahadur Mohan Lai left him 
giving five sons, two widows and some 

th ?I ear 1936 Rai Bahadur Sohan 
6 Kar ta of ^ asses3ee family partitioned 
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the family estate with his brothers and disrupted. 
The partition award directed the four brothers to 
pay a sum of Rs. 400 a month to their mother 
and Rs. 200 a month to the step-mother and 
made the amount of the maintenance a charge 
on some property. The maintenance was raised 
to Rs. 450 on the death of one of the brothers by 
an award and was similarly made a charge on 
some property. It was held by the Income-tax 
authorities and the Tribunal that after distrup. 
tion the mother’s status as a member of the 
family was not affected and she remained joint 
with all the groups into which the family had 
been split up. Consequently, any amount received 
by her as maintenance from any group of the 
family was received by her as a member of a 
Hindu undivided family on which no tax is 
payable under the law and that being so such 
amounts could not be excluded in-assessing the 
income of the newly constituted group of the 
family. The result was that the deduction 
claimed was disallowed. 

[9] It will be convenient to deal with the fifth 
question firet as it requires no discussion on my 
part. This very identical question arose in the 
case of assessment of Hira Lai, brother of R. B. 
Sohan Lai in o. R. 22 of 1941 and was decided 
by a Bench of this Court on 23-3-1944. My 
learaed brother was a party to that decision 
which was in these terms : 

"In the present case it is clear that by reason 
of the awards in 1936 and 1937 by which tho mainten¬ 
ance allowance payable to tho two widows was made a 
charge on the property of the brothers, which awards 
were duly made a rule of Court and decreed as such 
the payments to the two widows are obligatory and 
subject to an overriding charge. It follows, therefore, 
that tho payments made by the assessee in discharge of 
his share of the liability should not be taxed as income 
in tho bands of the assessee but must be excluded from 
bis assessable income. Accordingly the question for¬ 
mulated by the Income-tax Tribunal must be answered 
in the affirmative.” 

[ 10 ] For the reasons given by the- Division 
Bench in tho above mentioned case question 6 
is answered in the affirmative. It may be obser. 
ved that the learned counsel for the Commis¬ 
sioner of Income-tax did not challenge the cor. 
rectness of the decision in o. R. 22 of 1941 before 
us and conceded that the answer to question 5 
be given in the affirmative. 
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to the problema stated in questions 1 and 3 it is 
necessary to cite the relevant provisions of the 
Act under which the expenditure incurred ie 
c anned as deduction. Section 10 ( 2 ) (ix) of the 
old Aot is in these terms : 

under ihi hind 8 r , r11 Payable by an assesses 
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(xi) any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of 
earning such profits or gains". 

[ 12 ] After amendment of the Act in 1939 
cl. (xii) was substituted for cl. (ix) which reads 
as follows : 

“( xii > Any expenditure (not being in the nature 
of capital expenditure or personal expenses of the as- 
sessee) laid out or expended wholly and exclusively for 
the purpose of such business, profession or vacation." 

[13] The amended Act has brought the law in 
India in respect of business allowances in con¬ 
formity with the English Act. 

[14] The point for consideration and decision 
on these two questions, therefore, is whether the 
amounts paid to Messrs. Feroze Din and Sons and 
Messrs. Uttar Cband Kapur and Sons could pass 
under the harrow of either the old cl. (ix) or 
newel.(xii)of s. I 0 ,sub-s. ( 2 ) of the Act. Could it 
be said that the expenditure incurred by means 
of these payments wa3 either incurred solely for 
the purpose of earning the profits and gains and 
was not capital expenditure or that the expen¬ 
diture laid out was expended wholly and ex¬ 
clusively for the purpose of such business? 

[15] To answer these two questions it i3 essential 
to determine the exact nature of this expenditure 
and the true nature of the concern run by the 
assessee. As already stated, the assessee is the 
owner of an ancestral printing press. In order 
to keep the press going, the assessee firm has to 
secure work so that it may show a substantial 
turn over and thus earn profits after meeting the 
expenses of establishment and other costs 
incidental to the trade. .The assessee firm is not 
merely a firm of contractors but is the owner of 
an established ancestral trade which it ha 3 
inherited. Customers place orders with the firm 
for printing and publishing jobs. These orders 
cither come unsolicited or are canvassed. In case 
of Government job3 tenders have to be submitted 
to get printing and publication work. After the 
work is secured in this manner, it is executed at 
the press and prices are realised for the printing 
work and from sale of the books published at the 
press. The method of calculation of profits is the 
usual commercial method, that is, the cost 
incurred in finishing the printing and publication 
jobs is deducted out of the price received, that is, 
out of the amount received from the customer 
for work done. In this situation and in a concern 
of this nature point arises whether payments 
made to secure work orders or to secure more 
work than would otherwise come are in the 
nature of capital or revenue expenditure. 

[16) There can be no question but that the 
payments are made to shut out competition 
with a view to secure work which would enable 
the assessee to earn profits or to earn more 


profits than could otherwise be earned. This ia 
the finding at which the Tribunal has arrived in 
regard to the purpose and object of these pay. 
ments. The Tribunal has, however, employed the 
expression “securing business” in a wider and a 
popular sense as synonymous with the phrase 
“securing any job-or piece of work for the press/* 
That, in my opinion, was not an apposite ex¬ 
pression in the facts and circumstances of the 
present case. All that could be said was that the 
assessee in order'to carry on his business of the 
printing press was by incurring this expenditure 
getting work to run his press to its full capacity 
and to his maximum advantage, but it could 
not be said that he was acquiring a new business 
or, in other words, was incurring this expenditure 
to acquire a concern. In this connection reference 
may be made to a few leading cases. The classi- 
cal observations of Bowen L. J. in [City of 
London Contract Corporation v. Styles] ( 1887 ) 2 
Tax. cas. 239 s at p. 243 may be cited with ad¬ 
vantage on the subject. About capital his Lord- 
ship said: \ou do not use it ‘for the purpose of* 
your concern which means ‘for the purpose of 
carrying on your concern’, but you use it to ac- 
quire the concern.” 

[17] It is not possible to say in the present 
case that the sums in question were used to 
acquire the printing press or the ancestral busi¬ 
ness of the assessee. There is no justification for 
the suggestion that each individual printing 
contract obtained by the assessee’s concern or 
any expenditure incurred to get an item of work 
for the press is an amount spent to acquire the 
concern. To carry on the business of a printing 
press, it is necessary to convass work for it by 
giving tenders or otherwise. The expenditure 
incurred in canvassing custom or in securing 
better rates than otherwise would be obtainable 
for the work executed in this concern with the 
object of earning increased profits is not capital 
expenditure. According to the ordinary commer¬ 
cial usage and mode of drawing up a profit and 
loss account it would usually be debited to the 
revenue account. 

[18] In (1837) 2 Tax. cas. 239 3 at p. 243 a 
running business, that is, a going concern under 
the style and name of Charles Phillips and Co. 
contractors and engineers and their contracts, 
plant and materials, etc., were acquired by the 
appellant in that case. A part of the sum paid 
towards the acquisition of those contracts was 
debited to revenue account. It was held that the 
price paid for such contracts was not a deduction 
from the profits arising from their performance. 
Lshar M. R. in this case observed as follows : 

‘‘There is an endeavour to carry us so far os to 
g o into the description of the business and to say that 

2. (1837) 2 Tax. Cas. 239. . r T~ ' 
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the 1 , 80 ,000£ is not capita! because of the description of 
the business bat if they bought the business, whatever it 
may be, and whatever it consisted of, the fact that it is 
the capital which they embarked in that business 
cannot be doubted. Now if that was the capital which 
they embarked in that business, they then proceeded 
to carry on the business. How can you carry on a 
business after you have embarked your capital in the 
purchase of it ? You must find now money to pay the 
expenses year by year, but then you do find money to 
pay the expenses year by year and you get the receipts 
year by year, and the difference between the expenses 
necessary to earn the receipts of the year and tho 
receipts of the year are the profits of the business for the 
purpose of the income-tax.” 


tl9] In my opinion, the expenditure incurred 
in the present case is in the nature of an annual 
business expense incurred to run the press to its 
full capacity and to earn the maximum amount 
of profit. No part of it can be said to have been 
embarked to purchase the business. The sums 
paid to competing firms to tender the 9ame 
rates as tendered by the assesses are paid with 
the sole purpose and object of earning substan¬ 
tial profits in running the printing press business. 
The whole object of this payment is to tender 
rates for work that bring in lucrative profits. 


[ 20 ] Learned counsel for the petitioners firm 
cited the case in [Guest, Keen and Nettiefolds v. 
Fowler] (1910) 5 Tax. cas. 5ll 3 and argued that 
the rule laid down in that case furnished a good 
guide for the decision of the present case. In 
that case the Steel Hoop Manufacturers Asso¬ 
ciation was founded for the purpose of keeping 
up prices and thus earning larger profits by its 
members agreeing to adhere to fixed prices and 
thereby preventing competition among them, 
selves. The members were entitled to shares of 
the total orders received by the whole of the 
members in certain agreed proportions. If any 
member invoiced more than the proper per- 
centage, a fixed amount of los. per ton on the 
excess had to be paid by that member to the 
Association which distributed that payment in 
uue proportion amongst those members who had 
invoiced less than their proportionate quantities. 

Ihe assessment was made on Messrs. Guest, Keen 

and Nettiefolds, Ltd. for the year 1907-8 under 
SCn.D, Income Tax Acts, and an item of £816-6s. 
was included in it on account of the payment 
made by them to the Steel Hoop Manufacturers 
Association of which they were members. The 
question for the opinion of the Court was whether 
tbe payments made to the Association were a 
proper deduction to be made in arriving at the 

asse88m0nt - 11 was argued in that 
case that the payments to the Association were 
made out- of profifa with a view to ^ 

profits aD d the membera keep up the prices by 
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the arrangement and so were enabled to earn 
profits they had in fact earned. It was also sug¬ 
gested that the other firms which received 
payments from the Pool would pay tax on those 
payments a3 part of their profits. Bray J., gave 

the following opinion in that case : 

“What I have to find is, and I cannot find for 
the appellants unless 1 am satisfied, that that is money 
wholly or exclusively laid out or expended for the pur¬ 
poses of such trade. Now what is the trade? The trade 
of the appellants is the manufacture and sale of certain 
goods, steel hoops. What are the main operations of 
that trade? First the steel hoops have to be made ; 
secondly they have to be sold; and, as has been pointed 
out in more than one case, the trade includes not only 
the manufacture but the selling; and indeed the selling 
is very often the most important part; the whole of the 
profits depends upon the price. What does the selling 
consist of ? It consists of two things: the finding of the 
customer and making a bargain with the customer as to 
the price, the object being of course to get the highest 
possible price. I do not think this arrangement that is 
made between the three firms has anything to do with 
finding the customer. I think it all relates to the fixing 
of the price, and it is obvious that if the appellants can 
make an arrangement with their competitors that their 
competitors will not sell below a certain price, they will 
be able, or may be able at all events, to get that price or 
a higher price for their goods. That is part of the busi¬ 
ness part of the trade they are carrying on, to get the 
highest price they can for their goods. What I have to 
see is whether this money which was exponded was 
wholly laid out or expended for that purposo; that is 
for the purpose of selling their goods at tho greatest 

possible advantage.” The “Association is mainly 

formed for tho purpose of keeping up prices and thus- 
earning larger profits” .... There was no other object 
whatever of tho association and, "therefore, it seems to 
me I am bound to find that this money was paid for 
the purpose of keeping up the price and thus earning 
the larger profits of tho trade” and thus the money was 
"wholly or exclusively laid out or expended for tho pur¬ 
poses of suoh trade.” 

[ 21 ] I am in agreement with the suggestion 
of the learned counsel that the opinion expressed 
by Bray J., in the above mentioned case furni¬ 
shes a guide for deciding the present case. The 
sums were paid to the competing firms by the 
assesses in order to keep up prices for the 
printing and publishing jobs executed at tho 
press and thus earn larger profits than could 
otherwise be realised. This is part of the busi¬ 
ness part of the trade that the assessee carries 
on as the owner of a printing press and as a 
person who has inherited the trade of a printer 
and publisher. My answer, therefore, to ques¬ 
tions 1 and 3 is in the affirmative. 

[ 22 ] Mr. Sikri, learned counsel for the Com¬ 
missioner of Income-tax in the first instance 
raised a preliminary point. He contended that 
there was no material before the Tribunal on the 
basis of which questions l and 3 could be refer¬ 
red to this Court and that the assumption in the 
statement of the case by the Tribunal as to the 
nature of the expenditure was not justified. In 
my opinion, this contention is without force. Tho 
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functions of this Court in a reference made 
under s. 66 (l), Income-tax Act, are stated in 
S. 66 (5) of the Act. The questions referred on 
the statement of case made by the Tribunal 
have to be answered unless they are of an aca¬ 
demic nature. It is the duty of the Tribunal to 
state the facts and to formulate the questions. 
If I may say so, it is for the Tribunal to find 
facts and it is for this Court to lay down the 
law applicable to facts found. As I have already 
stated, if on facts stated no question of law 
arises or the question that arises is purely of an 
academic nature then this Court is not bound to 
answer the question referred. 

[23] Further I am of the opinion that the 
point raised by Mr. Sikri cannot be sustained 
for the simple reason that there was material 
before the Tribunal and this material warranted 
the reference and the questions submitted to this 
Court. Learned counsel for the assessee stated 
at the Bar the fact3 as to the nature of the pay¬ 
ments made to Messrs. Feroze Din and Sons and 
Messrs. Uttar Chand Kapur and Sons. The state¬ 
ment made at the Bar was accepted by the 
Tribunal and no challenge on its correctness 
was thrown on behalf of the counsel appearing 
for the Commissioner of Income-tax. In these 
circumstances there is no justification for the 
contention that there was no material before the 
Tribunal to determine the precise nature of these 
payments and the reference, therefore, is based 
on hypothetical grounds. For the reasons given 
above, the preliminary point cannot be sus¬ 
tained. 

[24] On the merits of the case Mr. Sikri raised 
several contentions in the alternative. Firstly, 
he argued that these payments were in the 
nature of capital expenditure and that they had 
been made to secure the business of the assessee. 
According to the learned counsel each printing 
or publishing job or a work order obtained by 
the assessee as a printer and publisher amounted 
to the acquisition of a new business and that 
being so the expenditure incurred for the acquir¬ 
ing of work was not incurred to carry on the 
business and was capital expenditure. I have 
sufficiently dealt with this matter in the earlier 
portion of this judgment. In my view the argu¬ 
ment of the learned counsel is based on a wrong 
apprehension as to the true nature of the asses- 
see's concern. For this contention learned 
counsel made reference to the case in 8 I. T. C. 
44. 1 In that case the assessee was doing business 
as a carrying contractor. Ho paid the sum of 
Bs. 12,000 to the rival contractor to induce the 
latter not to compete with him. As a result of 
the non-competition of his rival he obtained the 
carrying contract at a rate higher than the pre¬ 
vious year's rate enabling him to make larger 
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profits. On an assessment to income-tax, the 
aforesaid sum was claimed as a deduction in the 
computation of his taxable profits under S. 10 (2) 
(ix) of the Act. It was held that the payment of 
this sum not being for the purpose of working 
the contract but for obtaining it, was capital 
expenditure and not a permissible allowance 
under S. 10 (2) (ix) of the Act. The learned Chief 
Justice who delivered the judgment of the Special 
Bench in the concluding portion of his judgment 
made the following observations: 

" What is the position here? Applying the one 
which, to my mind, is the easiest to apply, Bowen 
L. J’s test, surely any plain man would say that this 
money was paid not lor the purpose of working the 
contract but of getting it at all; it was the price that 
had to be paid to obtain the contract.'* 

[25] It is obvious that the learned Chief 
Justice regarded the amount paid as an expen¬ 
diture incurred for the acquisition of a new 
concern and considered that each contract 
obtained in that case was a new business acquired 
by the assessee. In the present case I have 
already found that this is not so and that each 
item of work is not a new business acquired by 
the assessee every time. That being so, that case 
is of no assistance in deciding the present case. 
If that case is considered an authority for the 
proposition that in an established ancestral 
business carried on by an assessee if he takes a 
piece of work on the foot of a contract and 
incurs expenditure for obtaining that contract, 
such expenditure is capital expenditure then 
with great respect I express my dissent from that 
view. It is not possible for me to subscribe to 
the proposition that in the business of a printing 
press every time that contracts are made with 
customers to obtain printing or publication work 
from them such contracts amount to a new 
business and the'expenditure incurred in obtain¬ 
ing those contracts is in the nature of capital 
expenditure. 

[ 26 ] Reliance was also placed on the decision 
of their Lordships of the Privy Council in [Tata 
Hydro Electric Agencies Ltd., Bombay v. Com¬ 
missioner of Income-tax, Bombay] I. L. R. (1937) 
Bom. 388. 4 In that case it was held that where an 
obligation to make payments is undertaken in 
consideration of the acquisition of the right to 
earn profits, that is, of the right to conduct the 
business, and not for the purpose of producing 
profits in the conduct of the business, the pay¬ 
ments cannot be deducted in estimating the profits 
of the business under S. 10 (2) (ix), Income-tax 
Act, 1922. There an agreement had been arrived 
at between the Tata Power Co., Ltd., and Tata 
and Sons Ltd., under which Tata and'Sons Ltd., 

4. (’37) 24 A. I. R. 1937 P. C. 139 (142) : I L R (1937) 
Bom. 888 : 31 S. L. R. 340 : 64 I. A. 215 : 168 I. C. 
173 (P. C.). 
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the Court of Session, expressed the opinion that ‘in a 
rough wav' it was no; a bad criterion of what is 
capital expenditure as against what is income expendi¬ 
ture to say that capital expenditure is a thing that is 
going to be spent once and for all and income expendi¬ 
ture is a thing which is going to recur every year’; and 
no doubt this is often a material consideration. But the 
criterion suggested is not, and was obviously not in¬ 
tended by Lord Dunedin to be a decisive one in every 
case; for it is easy to imagine many cases in which a 
payment, though made ‘once and for all/ would be 
properly chargeable against the receipts for the year. 
Instances of such payments may be found in the gra¬ 
tuity of £1500 paid to a reporter on his retirement 
which was the subject of the decision in [Smith v. In¬ 
corporated Council of Law Reporting] (1914) 3 K. B. 
674/and in the expenditure of £4994 in the purchase 
of an annuity for the benefit of an actuary who had 
retired which, in [Hencock v. Genral Reversionary and 
Investment Co.] (1919) 1 K. B. 25, 9 was allowed, and I 
think rightly allowed, to be deducted from profits. But 
when an expenditure is made, not only once and for 
all, but with a view to bringing into existence an asset 
or an advantage for the enduring benefit of a trade. I 
think that there is very good reason (in the absence of 
special circumstances leading to an opposite conclusion) 
for treating such an expenditure as properly attributable 
not to revenue but to capital. For this view there is 
already considerable authority. Thus, moneys expended 
by a brewing firm with a view to the acquisition of new 
licensed premises [Southwell v. Savill Brothers] (1901) 

2 K. B. 349, 10 'Hitting expenses' incurred in transfer¬ 
ring a manufacturing business to new premises [Granite 
Supply Association v. Kitton] (1905) 8 F. 55 : 5 Tax Cas 
168; n costs incurred in promoting a Bill which was 
dropped on the desired facilities being obtained by 
agreement [A. G. Moore and Co. v. Hare] (1914) 6 
Tax Cas 572; 12 and expenditure incurred by a ship build¬ 
ing firm in deepening a channel and creating a deep 
water berth (not on their own property) to enable vessels 
constructed by them to put out to sea [Ounsworth v. 
Vickers Ltd.] (1915) 3 K. B. 267» have been held to be 
in the nature of capital expenditure and not to be 
deductible under the Income-tax Acts; and [Rowntree 
Co. Ltd. v. Curtis] (1925) 1 K. B. 328,M is to the same 
effect. I think that the principle to be deduced from 
this series of authorities rests on sound foundations and 
may properly be adopted by this House." 

[ 29 ] The payment under discussion in that 
case was made not merely as a gift or bonus to 
the older servants of the appellant Company, 
but to “form a nucleus" of the Pension Fund 
which it was desired to create ; and contributions 
made to that fund were sought to be deducted 
as a business deduction. The observations of 
Viscount Cave L. C. lend considerable support 
to the view that I have expressed about the 
expenditure in question in this case. The expen¬ 
diture is not made once and for all or with a 

8 . (1914) 3 K. B. 674 (685) : 83 L. J. K7B7T7aTTill 
L. T. 848 : 6 Tax Cas. 477. 

9. (1919) 1 K. B. 25 (36) : 88 L. J. K. B. 248 : 119 
L. T. 737. 

10. (1901) 2 K. B. 349 (352) : 70 L. J. K. B. 815 : 85 
L. T. 167 : 49 W. R. 682. 

11. (1905) 5 Tax Cas 168 : 8 F. 55. 

12. (1914) 6 Tax Cas 572. 

13. (1915) 3 K. B. 267 (274) : 84 L. J. K. B. 2036 : 
-113 L.T. 865. 

14. (1925) 1 K. B. 328 (340) : 93 L. J. K. B. 570 : 131 
L. T. 41 : 8 Tax Cas. 678. 
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view to bring into existence an asset or an 
advantage for the enduring benefit of the trade. 
This expenditure is incurred during the course 
of the year when certain contracts for printing 
and publication jobs for the printing press have 
to be taken from Government on the basis of 
tenders submitted to it. The expenditure is of a 
recurring nature and arises in the course of the 
trade and confers no enduring benefit on the 
trade. It only enhances the annual profits and 
has no other purpose or object in view. In these 1 
circumstances, I cannot subscribe to the conten¬ 
tion of Mr. Sikri that this expenditure was either 
in the nature of a capital expenditure or was such 
as conferred an enduring advantage on the trade. 
Mr. Sirki also mentioned the case in [Collins 
v. Joseph Adamson and Co.] (1938) 1 K. B. 477. 15 
In that case the tax-payer was a member of an 
Association of boilermakers having for its object 
the maintenance of prices by means of a pooling 
system. The Association, in order to secure the 
success of its object, purchased the undertaking 
of a company which \vas a member of the 
Association in order to close it down and prevent 
its being purchased by persons outside the Asso¬ 
ciation. It also made a grant to one of its 
members to enable that member to acquire a 
controlling interest in an outside competing 
business and bring its operations within the 
rules of the Association. The tax-payer sought to 
deduct from his trading profits for the purpose of 
income-tax assessment his share of the Associa- a 
tion’s expenses in each instance and it wa3 held 
that in each instance the payment made by the 
Association had created for the members of the 
Association advantages of an enduring nature 
properly to be treated as capital, and in neither 
case was the deduction which was claimed allow¬ 
able. That case again is distinguishable from 
the present on the ground that the expenditure 
incurred was incurred to purchase the under¬ 
taking of a competing company and the money 
spent was not used in the running of the busi¬ 
ness of the concern. Reference was also made 
to the case in [Stott v. Hoddinott] (1916) 7 Tax 
Cas 85. 16 In that case the assessee carried on the 
business of architect, sureyor and engineer and 
in order to secure contracts for the erection of 
mills it became necessary for him to take up 
shares of the Milling Companies granting the 
contracts. These shares were subsequently sold 
at various dates at a loss and it was held that 4 
the loss was a loss of capital and was not an 
admissible deduction in arriving at appellant’s 
profits for assessment. At p. 91 of the report the 
following observations occur: 

15. (1938) 1 K. B. 477 : 107 L. J. K. B. 121 : (1937) 4 
All E. B. 226 : 21 Tax Cas 400. 

16. (1916) 7 Tax Cas 85. 
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“ Now, it has to be remembered that what one is 
dealing with in this case is profits, and as I said in the 
last case, profits are to be ascertained according to ordi¬ 
nary commercial principles, except so far as you can 
find that those principles are modified or altered by the 
express words of the Statute, and applying the rules 
which are laid down in the Statute. I think it is quite 
plain that if, in fact, that which has been done is an 
Investment in the nature of capital, and tt^at the loss 
that has been suffered is a loss in the nature of a capital 
loss, then such a loss could not properly be deducted 
when you are estimating the annual profits or gains for 
a particular year.” 

[30] Any amount invested in the purchase of 
shares could hardly be said to be expense incur- 
red in carrying on a concern. It is plain to my 
mind that that case has no relevancy to the facta 
and circumstances of the present case. As I put 
it to the learned counsel and it has been observ¬ 
ed in several cases that profits have to be 
ascertained according to ordinary commercial 
principles. In my view applying those ordinary 
commercial principles payments made in. the 
present case fall in the category of revenue ex¬ 
penditure and cannot be considered as capital 
expenditure. 


. [91] Secondly, Mr. Sikri contended that pay¬ 
ments in the present case were made out of 
profits after they had been earned and, therefore, 
could not fall within the ambit of s. 10 (a) (ix) 
or (xii). The Tribunal found that the expendi¬ 
ture was in the nature of compensation paid to 
the rival firms for quoting the same prices as 
the assesseo would quote-and is not paid out of 
profits actually earned or after they have ac- 
crued. These payments were made on the basis 
of an artificial estimate of would-be profits. The 
payment is actually made as soon as the customer 
pays the bill. It is not delayed till the time of 
the preparation of the profit and I03S account of 
the total business of the assesses for the whole 
year. Instead of a lump sum for each job, it is 
a sum whioh can bs arithmetically arrived at on 
the figures of cost and price agreed upon be¬ 
tween the parties. The actual profit and loss of 
the concern does not affect these payments. In 
these circumstances this contention of Mr. Sikri 
is also untenable. Mr. Sikri in this connexion 
placed reliance on two cases. The first of these 
19 a Privy Council decision in [Pondioherry Rail¬ 
way Co., Ltd. v. Commissioner of Income-tax * 
Madras] 6 I T. o. 863. 17 At p. 370 of the report 
the rule laid down by Lord Chancellor Halsbury 
in LCireaham Life Assurance Society v. Styles] 
<1892) 8 Tax cas. 185 18 was cited : 


" ^ be taxedM hu Lordship “is the 
of profits or gains. The word ‘profits' I think 


lift i' 8 f) l 931 P'0.165 (170): 54 Mad. 691: 
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is to be understood in its natural and proper sense—in 
a sense which no commercial man would misunderstand. 
But when once an individual or a company has in that 
proper sense ascertained what are the profits of his 
business or his trade, the destination of those profits or 
the charge which has been made on those profits by 
previous agreement or otherwise is perfectly immaterial. 
The tax is payable upon the profits realised and the 
meaning to my mind as rendered plain by the words 
‘payable out of profits’." 

[32] As I have already observed, the payment 
made to the competing firms is not made out of 
profits realised. There is no arrangement between 
the three competing firms that after ascertaining 
annual profits each will have a share out of those 
profits. That case again has no application here. 
The second case relied upon is the case in [Gopi- 
nath Vir Bhan v. Commissioner of Income-tax, 
Punjab] 6 I. T. R. 243, 19 a Bench decision ot this 
Court where the judgment was delivered by my 
learned brother. In that case the assessee had 
the advantage of securing a monopoly of ginn¬ 
ing his own cotton. The assessee entered into an 
agreement with a company by which he agreed 
to get all the raw cotton purchased by him 
ginned by the company and the company agreed 
not to do ginning or pressing for any other 
customer. In addition to ginning charges at 
certain rates the assessee agreed to pay to the 
company as additional ginning charges one-third 
of the net profits earned by him in his cotton 
and seed business after deducting 'all expenses 
connected with the sale and purchase of cotton 
and seed. In the case of loss no sum was to be 
paid to the company nor was the company bound 
to make any contribution on that account. In 
the accounting year, the assessee paid to the 
company rs. 68,000 odd towards ginning charges 
and Rs. 22,429 towards one-third of the net pro¬ 
fits in accordance with their agreement. On these 
faots, ft was held that the sum of Rs. 22,429 paid 
by the assesseo to the company was not a legiti- 
mate deduction under s. 10 ( 2 ) (i), Income-tax 
Aot inasmuch as a fluctuating item like a share 
in the profits cannot be treated as rent within 
the meaning of s. 10 ( 2 ) (i); and also not deducti. 
ble under s. 10 ( 2 ) (ix) as the payment was a 
payment out of the profits after they had been 
earned and not an expenditure incurred for 
earning the profits. The deoision in that case 
followed the deoision of their Lordships of the 
Privy Counoil in 6 I. T. o. S63. 17 Aa already 
stated the rule laid down in those oases has no 
application to the faots and oiroumstances of the 
present oase. 


[33] Lastly, Mr. Sikri urged that the true 
nature of the arrangement in the present case 
was that it was in the nature of a qwasi partner- 
ship agreement and that the payment made by one 


T # 1> 630 (693) I I.L.R. 
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partner to the other partners could not be held to 
be a legitimate business deduction. If Mr. Sikri 
was right in the construction of this arrangement 
there would be no question but that the pay¬ 
ment could not be legitimately allowed. In my 
view, however, the construction placed on the 
agreement by Mr. Sikri cannot be accepted. 
Under this arrangement tenders are submitted 
to the Government for each piece of work by 
the competing firms by quoting identical rates 
but the work is executed by any one of the 
firms to whom it is eventually given by the 
Government, That firm executes the work and 
takes all the profit that accrues. In this profit 
the other firms have no share. For quoting 
identical rates in the tender a payment is made 
by the firm that obtains the work to the other 
firms on the basis of an artificial estimate. 
There is no partnership of any kind between 
rival firms in the execution of the work or even 
in the ultimate profit and loss of that venture. 
That being so, such an arrangement cannot be 
described as a quasi partner-ship agreement to 
share in the profits of a venture. That conten¬ 
tion of Mr. Sikri, therefore, again is untenable 
and must be repelled. 

[34] For the reasons given above I would 
answer questions 1 and 3 in the affirmative. 

[35] As regards questions 2 and 4 the matter 
to my mind is simple. These payments were 
part of the expenses incurred in canvassing 
custom for sale of book9 published by the as¬ 
sesses. Selling books published by the assessee 
is a part of his trade. A customer has to be found 
willing to purchase his wares. Expenses incurred 
in finding a customer are in my view business ex¬ 
penses in the commercial sense of that term and 
must be deducted before net profits can be ascer¬ 
tained for tax purposes. The Tribunal held that this 
expenditure was incurred with an object in view 
that is to sell the books. In these circumstances 
it is difficult to see how this expenditure incurred 
for sale of books is expenditure incurred to 
secure business as found by the Tribunal. 

[36] Mr. Sikri argued that the expenditure 
was in the nature of illegal gratification given 
to the school authorities and being against public 
policy could not be' allowed. But this position 
was never taken up before the Income-tax 
Officers or before the Tribunal and is outside 
the statement of the case contained in the re¬ 
ference and consequently cannot be entertained 
by us for the first time in this Court. Further, 
in my view ihere te no justification for this 
contention whatsoever. So far as I can see the 
expenditure is in the nature of a conventional 
commission paid by all persons carrying on the 
trade of printing and publishing to obtain 
custom. It iz a part of the expense to earn 
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profits. In my view, therefore, questions 2 and 4 
should also be answered in the affirmative. 

[37] In view of the difficult problems involved 
in the case and taking into consideration all the 
material circumstances of this controversy I 
would make no order as to the costs of this 
reference. 

[38] Din Mohammad J — I agree that all the 
five questions raised by the Tribunal be decided 
in favour of the assesses; I also agree to the 
order of costs as proposed. 

D.r./d.h. Reference answered 

accordingly . 

A. I. R. (34) 1947 Lahore 92 [C. N. 20] 
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Karam Ilahi — Convict — Appellant v. 
Emperor . 

Criminal App. No. 697 of 1945, Decided on 29-5-1946* 
Referred by Harries C. J., D/- 20-12-1945. 

% (a) Criminal P. C. (1898), S. 342—Applicability — 
Section does not apply to confessions under S. 164 

— Criminal P. C. (1898), S. 164. 

Section 342 does not apply to a confessional state¬ 
ment made by an accused person under S. 164 which 
is confined to statements and confessions in the course 
of an investigation under Chap. XIV before the com¬ 
mencement of the inquiry or trial. [Para 11] 

Cr. P. C. — 

(*46) Cbitaley, S. 342, N. 2. 

(b) Criminal P. C. (1898), S. 164—Section applies 
to all confessions made by persons whether accused 
or not. 

Section 164 applies to all sorts of confessions whether 
they ore made by a person who is accused of an offence 
or not. [Para 14] 

Cr. P. C. — 

(*46) Chitaley, S. 164, Notes 2 and 7. 

(c) Oaths Act (1873), S. 5 — “Accused person” 

— When offender becomes “accused person” 
stated — Criminal P. C. (1898), S. 167. 

According to the provisions of the Criminal Procedure . 
Code a person becomes an accused person immediately 
after he has been arrested by the police for an offence 
which t forms the subject-matter of investigation by 
them. [Para 17] 

Cr. P. C. — 

(*46) Chitaley, S. 167, N. 4. 

(d) Oaths Act (1873), S. 5 — “Criminal proceed¬ 
ing," meaning of. 

The expression “criminal proceeding" denotes a pro¬ 
ceeding before a criminal Court as distinguished from a 
civil Court. It does not mean only a proceeding relating 
to a case pending in a criminal Court. [Para 17 ] 

(e) Oaths Act (1873), S. 5—Recording confession 
under S. 164, Cr. P. C. on solemn affirmation is 
illegal — Criminal P. C. (1898), S. 164. 

A confession made in the course of an investigation 
by an offender under S. 164, Criminal P. C., comes 
within the ambit of S. 5, Oaths Act, and a Magistrate 
acts illegally in recording such a cofession on solemn 
affirmation. ‘ [Para 17] 

Cr. P. C. — 

(•46) Chitaley, S. 164, N. 7. 
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I (I) Criminal P. C. (1898), S. 537 — Section applies 
even to illegality — Confession under S. 164 re- 
I corded on solemn affirmation in contravention of 
S. 5, Oaths Act — No miscarriage of justice—Con¬ 
fession is admissible in evidence — Criminal P. C. 
(1898), S. 164. 

Section 537 applies even to wbat is termed as an 
illegality, i.e., where, express and imperative provisions 
of law are ignored as where a confession under S. 164, 
Criminal P. C., is recorded on solemn affirmation in 
contravention of the provisions of S. 5, Oaths Act and 
the finding or order passed by a Court of competent 
jurisdiction will not be reversed or altered unless such 
, [ illegality has actually occasioned a failure of justice : 
Case law discussed and relied on. [Para 22] 

Held, in the circumstances of the case that the fact 
that the confession of the accused was recorded under 
6.164, Criminal P. C., on solemn affirmation did not 
occasion any miscarriage of justice and hence the con¬ 
fession was admissible in evidence. [Para 23] 

Cr. P. C. — 

(’46) Chitaloy, S. 537, N. 6. 

Kalandar Ali Khan — for Appellant. 

P . Khosla and Madan Mohan for the Advocate- 
Oeneral — for the Crown. 

Teja Singh J. — This is an appeal from an 
order of the Additional Sessions Judge, Gujran- 
wala at Gujrat, finding Karam Ilahi guilty under 
B. m, part I, for causing the death of his wife 
Mt. Raj Bhari, and sentencing him to- seven 
years' rigorous imprisonment. It has been refer- 
rod to a Division Bench by my Lord the Chief 
Jufltice because it involves a question of law not 
covered by any authority. 

faot3 briefly 9ta ted are as follows : 
flit. Kaj Bhari was first married to one Moham¬ 
mad Ali who was her cousin. Mohammad Ali 
divorced her for some reason and then she got 
marned to Karam Ilahi, appellant. In December 
Karft m Hah! enlisted in the army and 

r- ft ,L 0n fieldse !7 ice ' Dnrin g his absence, 

relations between Mt. Raj Bhari and his brothers 
became strained. On 14-8-1944, his brother Maulu 
made a report to the police alleging that he had 

Iattruft > W “ h ° n0 Ahmad - because the 
latter had illicit connection with Mt. Raj Bhari 

» ^ V0Ufl hurfc him * 18th 

f Raj S hari put in a complaint in 

Mania and four other persons of breaking into 
her house with the intention of outraging her 

comm?’ Sh l ?°i. aUeged fchat one of Maulu’s 
Sve i?l ^ V h 080 tfying to induce ber to 
SnJh t v t,n ?“ y with ber but she did not 
flooomnb to hia influence. The first case ended 

- »h?w^ nVl0tiOn 0f Ahmad and ^ other person 

who was aco-aooused with him and they™™ 
®° n T I0ted aQ d sentenced to one month’s 
BhaSf impriaon , ment on 80-12-1944'. Mt. Raj 

KaU^, oa 6 ' 1 - 19i6 ‘ because 

• J; uoe her evidence. Karam Ilahi 

9s?£ in f* 

uuary 1946 . Raj Bhan was found dead on the 


morning of 10 th January. Mohammad Nawaz 
Lambardar of the village went to the police 
station about 11-30 A.M. the same day, and made 
a report that he had been informed by one 
Mohammad Zaman that Mt. Raj Bhari had been 
murdered by Karam Ilahi. On this he accom¬ 
panied by the said Mohammad Zaman and 
the Chaukidar went to Karam Ilahi’s house 
and found Mt. Raj Bhari's dead body lying 
naked in the court-yard. There was a mark of 
ligature round her neck and on being questioned 
Karam Ilahi told him that he had strangled her 
to death with a rope becauso she was a woman 
of bad character and he had placed the dead 
body in the compound so that the people should 
know what the end of an immoral woman is. 
This report was taken down by a Head Const¬ 
able who reached the spot in the evening. Karam 
Ilahi who was still in the house with the dead 
body was arrested and was brought to Gujrat, 
where he made a confessional statement before 
Mr. P N. Bhanot, Magistrate, first class. 

[3] The evidonco against the appellant may 
be conveniently divided into the following 
classes. First of all is the medical evidence con. 
stating of the statement of the Civil Surgeon who 
conducted the post mortem examination. Ho 
deposed that ho found six abrasions on different 
parte of the body such as ears, nose, left nipple, 
back and loft wrist and a complete transverse 
ligature mark round the neck just below the 
upper border of the thyroid cartilage. The mark 
was deep and abraded and its width varied from 
tmlf an inch to 1*". There was swelling above 
and below tho ligature mark and on dissection 
the part under the mark was found anaemic and 
congest Pupils were dilated, conjunctive was 
red and the tongue was pressed against the teeth 

Th« mm, 8 J lg y bitten 0n the lefb 8ida of tip. 
The doctor s opinion was that death was duo to 

asphyxia caused by strangulation. 

B viAL. r r . l the , £eCOnd class ' 1 would P’ace the 
evidence of the four witnesses, Ahmad son of 

p ayat, J\ W ' 2 - fbmad son of Nur Ahmad 

8 *“ oham _ mad Zaman p.w. 4 and Moham- 
mad Nawaz Lambardar p. w. 5 . P. W 2 

whose house adjoins that of the appellant, de-' 

posed that he came into his court-yard about 

8-80 in the morning and as he happened to look 

towards the appellant’s house, which is separate 

hi r T“ 0nly * ‘ 1°* ™u he Lt 

him dragging the naked dead body of his wifi 

from the kothri to the court-yard and leaving it 

near the manger. After this the appellant brought 

body witt?t°A«« “ kh6S * ni OOV6red the dead 
way with it As soon as he noticed the witness 

the ap i»llant remarked that he had killed hia 

wife and asked him whether he had done thl 

ght thing. The witness told him that it was 
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his own concern and he had nothing to do with 
it. The appellant then addressed his wife, as if 
she was still alive, and asked her to call her 
paramour. After this the witness went away 
towards his land. P. W. 3 is the servant of 
p. w. 4. His evidence was that his master had 
sent him to call his barber and while he was 
proceeding to the barber’s house he looked into 
the appellant’s house and saw him dragging the 
dead body o{ his wife. He supported the evi¬ 
dence of P. W. 2 on several other points, but 
when under cross-examination by the appellant’s 
counsel he made a few admissions the effect of 
which was to contradict what he had deposed 
to in examination-in chief and also the testi¬ 
mony of p. W. 2. He also admitted that he had had 
some dispute with the appellant and his brothers 
and he was not on good terms with them. 
Mohammad Zaman admitted that he had sent 
P. W. 3 to bring his barber to his house, but he 
did not support him on other points. He even 
denied that he had given any information to 
Mohammad Nawaz, Lambardar. There cannot be 
the slightest doubt that he had been won over 
by the appellant and he was out to save him at 
all costs. The same, in my opinion, is the case 
with P. \V. 3 who was the employee of P. W. 4 
and was completely under hi3 influence. Moham¬ 
mad Nawaz’s attitude was somewhat halting to 
start with. He admitted that Mohammad Zaman 
told him that Karam Ilahi had killed his wife 
and on this he, Mohammad Zaman and the 
Chaukidar went to the appellant’s house and 
saw the dead body.. He also admitted that the 
appellant was present in the house; but when 
asked if they made enquiries from him his 
answer was that all that the appellant told him 
was that “this was the result of a woman being 
of bad character.” On being further questioned 
he said that they did not enquire from the ap¬ 
pellant as to who had killed bis wife, nor did he 
tell them anything of his own accord. But when 
he was confronted by the Public Prosecutor 
with the statement that he had made in the 
Committing Magistrate’s Court and which was 
brought on the Sessions record under S. 288, 
Criminal P. C., he reverted to what he had said 
to the police at the time of the first information 
report and deposed that the appellant had de¬ 
finitely confessed to his having killed his wife 
because of her bad character. 

[5] Thirdly is the evidence relating to the 
recovery of the dead body and the other articles 
from the appellant’s house. It is proved by 
Sardar Khan, Head Constable that the appellant, 
whom he found in the house at the time he 
reached, produced the rope, Ex. P. 1. Attached 
to the rope were a few hair, that were proved 
by the expert opinion to be human and quite 


similar to the hair of the deceased. The Head 
Constable further deposed that he recovered 
from the house a piece of broken bangle, a 
chadar , a kurta , a dopalta and a pair of shoes 
belonging to the deceased. The appellant's de¬ 
fence was that he had gone out to a different 
village and it was on his return in the afternoon 
that he learnt that his wife had been murdered 
by someone during his absence. He also stated 
that when he arrived the police was already in 
his house. The Head Constable gave a direct 
lie to this contention of the appellant. 

CGJ Fourthly is the evidence relating to the 
confessional statement made by the appellant 
before the Magistrate. The Sub-Inspector averred 
that be reached the spot in the evening of the 
day of occurrence shortly before 8 P. M. He left 
for Lalamusa on the evening of the 11th and 
reached Gujrat on 12 th about 10-30 A. M. At about 
2-30 P. M. the appellant was produced before 
Mr. P. N. Bhanot. Mr. Bhanot’s evidence is that 
he observed all the formalities enjoined by law 
for recording a confessional statement. He in¬ 
formed the appellant that he was a Magistrate 
and told him that he could not be compelled to 
make any statement, warning him at the same 
time that if he did make a statement, the same 
could be used against him as evidence. He 
further deposed that he started recording the 
statement on being satisfied that it was the 
voluntary statement of the appellant and after 
he had concluded the statement he appended to it 
the necessary certificate. The statement (Ex. P. Q.) 
is not very lengthy but it is fairly detailed. The 
brief summary of it is as follows. The appellant 
enlisted in the army on 26-12-1942. He had by 
that time got married to the deceased and the 
latter agreed to his joining military service. He 
spent about 4 months at Shahdara and then he 
was sent to Assam. He visited his home once 
on leave from Assam. At first he sent Rs. 15 
per mensem to his wife. Later on he increased 
it to Rs. 20 per mensem . The deceased stopped 
writing to him in Chet last. 

[7] In the month of Ramzan last he was 
informed by one Mohammad Ali, who had been 
to his village, that the deceased had become 
immoral and was troubling his brothers. He wrote 
a letter to his brother Maulu requesting him to 
let him know how the things were going and 
Maulu wrote back to him that the information 
obtained by him from Mohammad Ali was true. 
Accordingly, he took leave and returned to his 
village on 4th January. His wife was not then 
in the house. She came somewhat later and on 
enquiry told the appellant that she had been to 
her parent’s house. In the village he was informed 
by his brothers as well as others that his wife 
had adopted evil ways. So he asked her . to ac- 
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< company him to his spiritual preceptor and clear 
1 her position. She declined to accede to his wishes. 
On the night of occurrence, i. e., the night between 
9kh and 10th January, the deceased came to his 
bed. He asked her to leave him alone. The 
deceased refused to go away. The appellant then 
told her that since she had not been to his 
spiritual preceptor, he was not prepared to have 
conjugal relations with her. On this the deceased 
retorted, "you wish to partake of the swine, you 
w may do so," meaning thereby that if he was 
» inclined to cohabit with her he might as well 
satisfy his desire. Enraged at this the appellant 
strangled her and she died. This took place in 
the early hours of the morning. After sunrise he 
lifted the dead body and put it in the court-yard. 
As she was stark naked, he covered her with a 
chadar. 

[8] The record prepared by Mr. Bhanotshowed 
that the statement had been made on oath. 
When Mr. Bhanot was questioned about it at 
the trial he averred that he wrote the words 
ba iqrar-i.saleh" (on solemn affirmation) just 
as a matter of routine, but in fact no oath was 
administered to the appellant at the time of the 
statement. His statement in the Committing 
Magistrate’s Court, however, was that the con¬ 
fession had been recorded on solemn affirmation. 
The appellant when questioned about his con¬ 
fessional statement in the Committing Magis- 
fcrate s Court stated that he had made it under 
( the influence of liquor, given to him by the police, 
and at the instance and under the pressure of the 
police. 


[9] The learned Sessions Judge did not plac 
any reliance upon the statements of p. w. 2 an 
P. W. 8 and his opinion was that they had no 
seen anything. He did not place much faith i: 
the evidence of P. ws. 4 and 6 either as i 
appeared to him that they both tried to exonerat 
the appellant. He believed the evidence relatin, 
to the recoveries as well as the confessiona 
statement made by the appellant before Mr 
P. N. Bhanot, His opinion was that the state 
ment was recorded on solemn affirmation iu 
rt was made voluntarily and accordingly it wa: 
admissible in evidence. He enumerated as mam 
as seven points which in his view corroborated thi 
appellant’s confessional statement on materia 
porn to and accordingly came to the conclusioz 
that the case against the appellant was proved. 

°! " hat Mr - P - N * Bbft not statec 
tnal, I find myself in complete agreemen 

22 tbe , learil0 d Sessions Judge that the appel 
tots statement before the Magistrate was modi 
on solemn affirmation. The first question to b< 

connexion is whether this aci 
life |Uegal. i. e.. whether il 

m contravention of any express proviaior 


of law. The appellant’s learned counsel referred 
us to. s. 342, Criminal P. C. and S. 5, Oaths Act. 
Section 342 occurs in Chap. 24 of the Code of the 
heading of which i3 "general provisions as to 
inquiries and trials" and deals with powei-3 of 
the Court to examine the accused. The opening 
words of sub-s. (l) of S. 342 are: 

“For the purpose of enabling the accused to 
explain an; circumstances appearing in the evidence 
against him, the Court may, at any stage of any inquiry 
or trial, without previously warning the accused, put 
such questions to him as the Court considers necessary.” 

[ 11 ] It is, therefore, clear that the section 
relates to the statement of an accused person 
taken or made in the course of an enquiry or 
trial. Subjection ( 2 ) lays down that the accused 
shall not render himself liable to punishment by 
refusing to answer questions put to him by the 
Court or by giving false answers to them. Sub- 
section ( 3 ) is to the effect that the answers given 
by the accused may be taken into consideration 
in such inquiry or trial and may be put in 
evidence for or against him in any other enquiry. 
Sub-s. ( 4 ) provides that no oath shall be adminis- 
tered to the accused. The confessional statement 
made by the appellant before Mr. P. N. Bhanot 
was under s. 164, Criminal P. C., which is con- 
fined to statements and confessions in the course 
of an investigation under chap. 14, before the 
commencement of the enquiry or trial and I am 
quite clear that S. 342 does not apply to it. 


uaj oeciion 0 , wains AOt mentions . uo votB uue, 
such as witnesses, by whcm oaths or affir. 
m&tions shall be made and further lays down 
that "nothing herein contained shall render it 
lawful to administer, in a criminal proceeding, 
an oath or affirmation to the accused person”. 
To start with it was urged by the learned 
counsel for the Crown that at the time the 
appellant made a confessional statement before 
Mr. Bhanot, (l) he was not an accused person 
and ( 2 ) that the proceedings before Mr. Bhanot 
were not criminal. In order to he able to find 
out whether there i3 any force in these conten¬ 
tions we must turn our attention to the words 
of s. 164 under which the confession was recorded. 
Sub-section ( 1 ) of s. 164 says: 

Presidency Magistrate, any Magistrate of 
the first olass and any Magistrate of the second olass 
epwially empowered in this behalf by the Provincial 

ZEST* * mBy ’ , ho . U not a P° lice of Eeer. reoord 
any statement or confession made to him in the course 

»L™ iD ; e 9 i I ?‘ ti 0 “u Under this ehapter or at any time 
afterwards before the commencement of the inquiry^ 

[13] It is provided in sub-s. ( 2 ) that statements 

. ™ der 8ab - 3 - « "shall be recorded in 
Buch of the manners hereinafter prescribed for 
recordmg evidence as is, in his opinion, best 
ntMd for the circumstances of the case” 
and confessions shall be recorded and signed in 
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the manner provided in S. SG4. Sub-section (3) 
deals with the procedure that the Magistrate 
must observe before recording the statement 
and lays down that the confession shall not be 
recorded unless the Magistrate upon questioning 
the person making it has reason to believe that 
it was made voluntarily. Section 364 referred 
to in sub-s. (2) of s. 164 relates to the manner in 
which the accused’s examination is to be recorded. 
Sub-section (l) says that the whole of such 
examination including every question put to the 
accused and every answer given by him shall be 
recorded in full, in the language in which he is 
examined, or, if that is not practicable, in the 
language of the Court, or in English, and such 
record shall be shown or read to him. The words 
of sub-s. (2) are: 

"When the whole is made conformable to what 
he declares is the truth, the record shall be signed by 
the accused and the Magistrate or Judge of such Court, 
and such Magistrate or Judge shall certify under his 
own hand that the examination was taken in his 
presence, etc." 

[14] Sub-section (3) enjoins upon a Magistrate 
or Judge who does not record the accused’s 
statement to make a memorandum thereof in 
the language of the Court or in English. Sub¬ 
section (4) excepts examination of an accused 
person under S. 263 from the operation of this 
section. Neither S. 164 nor s. 964 mentions the 
/word “accused”. A careful perusal of S. 164 
would go to show that it applies to all sorts of 
confessions, whether they are made by a person 
who is accused of an offence or not. Whether 
the appellant at the time he made the confes¬ 
sional statement was an accused person or not 
depends upon the stage of the investigation. 
Section 157, Criminal P. C., which deals with pro¬ 
cedure to be adopted when a cognizable offence 
is suspected, lays down that 
"if from information received or othewise, an officer 
in charge of a police station has reason to suspect 
the commission of an offence which he is empowered 
under S. 156 to investigate, he shall forthwith send a 
report of the 6ame to a Magistrate empowered to take 
cognisance of such offence upon a police report, and 
shall proceed in person, or shall depute one of his sub¬ 
ordinate officers ... to proceed to the spot, to in¬ 
vestigate the facts and circumtances of the case, and if 
necessary to take measures for the discovery and arrest 
of the offender.'* 

[15] Section 167 is to the effect that 
"Whenever any person is arrested and detained 

in custody and it appears that the investigation cannot 
be completed within the period of 24 hours fixed by 
S. 61, and there are grounds for believing that the 
accusation or information is well founded, the officer in 
charge of the police station ... shall forthwith trans¬ 
mit to the nearest Magistrate a copy of the entries in 
the diary hereinafter prescribed relating to the case, and 
shall at the same time forward the accused to such 
Magistrate." 

[ 16 ] Sub-section ( 2 ) of the section says that 
“The Magistrate to whom an accused person is 

forv.aided under this section may, whether ho has 
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or has not jurisdiction to try the case, from time to 
time, authorise the detention of the accused in such 
custody as such Magistrate thinks fit, for a term . ..,» 

[17] It is important to note that the word 
used in s. 157 is “offender” and the word “ac¬ 
cused” is used for the first time in the Chapter 
in s. 167. At the time S. 157 comes into opera¬ 
tion, there is only a report and a suspicion that 
a cognizable offence has been committed while 
S. 167 comes into play after the police officer 
entrusted with the investigation ha9 taken neces¬ 
sary steps to arrest the person who is alleged or J 
suspected to have committed the offence. This ' 
makes me think that according to the provisions 
of the Criminal Procedure Code a person becomes 
an accused person immediately after he has been 
arrested by the police for an offence which forms 
the subject-matter of investigation by them. No 
definition of the word “accused” is given in the 
Oaths Act. I have, however, satisfied myself 
that provisions analogous to those coutained in 
Ss. 157 and 167 of the present Cr. P. Code ex¬ 
isted in the Code of 1872, which was in force at the 
time the Indian Oaths Act was enacted in 1873 
and my opinion is that the word in question 
was used in the Oaths Act in the same sense in 
which it was used in the Criminal Procedure 
Code of 1872. As regards criminal proceeding, 
the counsel for the appellant argued that it 
meant a proceeding relating to a case pending 
in a criminal Court. I am not prepared to place 
such a restricted interpretation upon the term and 
my own opinion is that it only denotes a proceed¬ 
ing before a criminal Court as distinguished 
from a civil Court. It cannot be denied that the 
proceedings before Mr. Bhanot were criminal. 

I, therefore, hold that the confession made by 
the appellant came within the ambit of S. 5, 
Oaths Act and the Magistrate acted illegally in 
recording it on solemn affirmation. 

[ 18 ] The next question to determine is whe¬ 
ther the confession is admissible in evidence. 
The counsel for the appellant argued that since 
the confession was recorded in violation of the 
mandatory provision of law contained in S. 6, 
Oaths Act, that no oath or solemn affirmation 
shall be administered to an accused person, it 
cannot be used for any purpose. The learned 
Sessions Judge, as I have already observed, 
thought that the defect or illegality was cured 
by S. 537, Criminal P. C., and since there has 
been no failure of justice, the confession can be 
proved against the appellant On this point the 
appellant's counsel urged that S. 537 relates to 
mere irregularities and not to an act done in 
contravention of the imperative requirements of 
law and relied in support of his contention upon 
the latest pronouncement of their Lordships of 
the Privy Council in [Nazir Ahmad v. King 
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Emperor] 17 Lah. 629. 1 That case related to a 
confession made by an accused person before a 
Magistrate but not recorded in accordance with 
the provisions of S. 164, Criminal P. C. Their 
Lordships, while holding that the confession 
could not be admitted in evidence against the 
maker of it, observed that it is a well-recognized 
rule of construction that where a power is given 
to do a certain thing in a certain way the thing 
must be done in that way or not at all and 
that other methods of performance are neces¬ 
sarily forbidden. 1 cannot understand how 
this case can help the present appellant. Mr. 
Bhanot deposed, and his evidence on this point 
has been accepted as true by the learned Ses¬ 
sions Judge, and in my opinion quite correctly, 
that every formality laid down in S. 164 was 
observed by him. The learned counsel has not 
been able to point out a single material defect 
in the record of the confessional statement 
except that it was taken on solemn affirmation. 
Then the learned counsel cited the well known 
case in [Subrahmania Ayyar v. King-Emperor] 
25 Mad 61.* In that case the appellant was tried 
at the Criminal Sessions of the High Court and 
convicted on an indictment the first count of 
which contravened the provisions of ss. 233 and 
284, Criminal P. C, and did not fall within the 
provisions of s. 295 (l). On a case certified under 
Art. 26 , Letters Patent and heard by the Full 
Court, it was held by the majority of the Court 
union of the first count with the others 
made the wholo indictment bad for misjoinder, 
but that it was open to them to strike out the 
first count rejecting the evidence with regard to 
it, and deal with the evidence as to the remain¬ 
ing counts of the indiotment. In-the result the 
appellant’s conviotion was upheld on one count 
only. Their Lordships of the Privy Counoil set 
aside the order of the High Court and made the 
following observations: 

‘kj 8 , ca3 “. ‘ h ® appellant was tried on an 
?i ifltfrtS..“ w , b oh , he .r M oh » r ged with no less than 
Th!« i a - 0t , 3 €x , tendlD 8 ov er a period of 2 years. 

cLwJTt. plal ?' y *2 contrave “‘ion of the Code of 
Cr mina! Procedure, S. 234,.. The policy of 

?^ b pr ^ iBi °“ 18 ““**■* and the necessity of 

#? f accusation specifying a definite 

criminal offence is of the essence of criminal procedure 
Theur Lordships think that the course pureueHnd 

was ^ ill0 P‘ aonnot be amended by 
Whanging afterwards what might or might not have 
been properly submitted to the jury. 11 

. *», - 19 J re S« d to the application of s. 637. 

s th "Th?ir “t mada the following remarks : 

8 !37 ?“ not «>gaid this as cured by 

0 bediL/»« !^ Lordships aro unable to regard the dis- 

WUmere irregug P Buoh a^phme L gSASft 

‘ 17 8a8: 
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not appropriate to the illegality of trying an accused 
person for many different offences at the same time and 
those offences beiog spread over a longer period than 
by law could have been joined together in one indict¬ 
ment.’* 

[ 20 ] They further said : 

“The remedying of mere irregularities is fami- 
liar io most systems of jurisprudence but it would be 
an extraordinary extension of such a branch of ad¬ 
ministering the Criminal law to say that when the 
Code positively enacts that such a trial as that which 
has taken place here shall not be permitted that this 
contravention of the Code comes withiu the description 
of error, omission, or irregularity.” 

[ 21 ] I have given these quotations at length in 
order to show that the proposition laid down by 
the appellant's learned counsel that S. 537 cannot 
cure any contravention of the express provi¬ 
sions of Statute law, is not supported by the 
decision of their Lordships. They were merely 
concerned with a particular kind of contraven¬ 
tion of law which had resulted in a trial which 
was entirely illegal. Their Lordships did not 
bold in so many words, but a perusal of their 
judgment would make one think that in then- 
opinion the disregard of the provisions of Cri- 
minal Procedure Code by the trial Judge and 
the subsequent procedure adopted by the appel¬ 
late Bench had occasioned failure of justice. In 
any case, I do not find anything in the judg¬ 
ment of their Lordships which can support the 
contention of the appellant’s counsel. Their 
Lordships considered this case later on in [Abdul 
Kahrnan v. Emperor] 5 Rang. 53. 3 There the 
provisions of s. 360, Criminal P. C., that the 
deposition of each witness should he read over 
to him in the presenco of the accused or his 
pleader, were ignored by the trial Court and 
instead the depositions of the witnesses boing 
read over to them, they were handed to the wit¬ 
nesses to read for themselves. It was urged be- 
fore their Lordships that the procedure of the 
trial Court was illegal, inasmuch as it amounted 
to violation of s. 360 and this vitiated the entire 
trial. It was held that since there had been no 
actual or possible failure of justice the appeal 
failed whether the sections of the Code had or 
had not been properly applied. The following 
were the observations made by their Lordships 
regarding s. 637 and 26 Mad 61 3 : 

'There have boen a number of decisions in India 
upon these enabling or ouring sections, but the 
only important one which came before this Board is the 
case of 26 Mad. 61.* There tho trial of a man on 
charges of extortion in whioh 41 orlminal acts extend- 

in 8 ™ 7 ? * P °I!° d 0f . tw ° year8 were brought against him 
^r£T nti0n 0f ft 8801,011 of the Ooio whioh pro- 
J‘ d , ea ., that a <»n only be tried for three offences 
°° I ??. ttod Wlth5n a P° riod 12 months, was 

nrovL^s SM < ?. a u V10 .u On ™ ( l uaahed beoauBe the 
687 0 lbe then Criminal Prooeduro Code 

Qia not cure it* 
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“The distinction between that case and the present 
is fairly obvious. The procedure adopted was one which 


the Code positively prohibited, and it was possible that 
it might have worked actual injustice to the accused.” 

[22] These two cases have since been refer- 
red to in a large number of cases decided by the 
Indian High Courts and it appears to me now well 
settled that by virtue of what was held in 5 
Rang. 53, 3 S. 537 applies even to a case of what 
is termed as illegality, i. e., where express and 
imperative provisions of law are ignored and no 
finding, sentence or order passed by a Court of 
competent jurisdiction can be reversed or altered 
on appeal or revision on account of any illegality 
unless it has actually occasioned a failure of 
justice. I would content myself by referring 
only to two Full Bench decisions, one of the 
Calcutta High Court [Emperor v. Ernam Ali] 
57 Cal. 1228 , 4 and the other of the Allahabad High 
Court [Kapoor Chand v. Suraj Prasad] 55 ALL. 
301.® The former case related to a trial by jury 
where the number of jurors summoned was 
fourteen, nine of whom appeared and were 
chosen by lot. It was urged by the appellant 
that the point touched the very constitution of 
the tribunal and the trial was vitiated by an 
illegality inasmuch as only 14 jurors had been 
summoned in contravention of the clear and 
mandatory provisions of ss. 274 and 32G. It was 
held that the trial was not bad. This is what 
Bankin C. J., observed while referring to the 
two Privy Council cases mentioned above : 

‘'The Judicial Committee pointed out in 26 Mad, 
61 2 that, though in a sense, the merest irregularity may 
be illegal, it does not follow that all illegalities are 
within the scope of S. 537. They did not say-or suggest 
that nothing could be cured under the section if it was 
illegal; and, as the Division Bench has pointed out, we 
now have in 5 Rang. 53 5 an express decision to the 
contrary. In the former case, it was idle to suggest that 
there was no prejudice. The accused had suffered in an 
aggravated form the very prejudice from which the 
Code intends to save him. In 5 Rang. 68 5 the test 
applied was whether there was ground for any probable 
suggestion of any failure of justice. The Judicial Com¬ 
mittee, in view of difference of opinion in India, and of 
the fact that no case had come before*them since 
25 Mad. 61 2 in 1901, carefully explained and applied 
S. 537 ‘for the guidance of the Courts’ and this decision 
must now govern the interpretation of the section unless 
and until the legislature shall see fit to amend the 
section.” 

[23] It w ? as held in the Allahabad High Court 
that a distinction between an 'illegality* and an 
'irregularity* should not be introduced, for the 
purpose of the application of S. 537, Criminal 
P. C. The sole criterion given by S. 537 is whe¬ 
ther the accused person has been prejudiced or 
not. The case arose out of an application under 
S. 145, Criminal P. C., and it was argued before 

4. (’30) 17 A. I. R. 1930 Cal. 212 (214) : 57 Col. 1228 : 
123 I. C. 664 (F. B.). 

5. (’33) 20 A. I. R. 1933 All. 264 (268) : 55 Al). 301 : 
142 I. C. 537 (F. B.). 
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the High Court that the omission on the part of 
the Magistrate to record the fact that he was 
satisfied that a dispute likely to cause the breach 
of the peace existed and further to record the 
grounds on which he was so satisfied, was an 
illegality which could not be cured by s. 537. 
The learned Judges disposed of this argument 
in the following words : 

“ The argument has been based on the Privy 
Council decision in 25 Mad. 61.2 In this case the * 
accused person was charged with no less than 41 offen¬ 
ces committed within the space of two years. Their t 
Lordships of the Privy Council remarked as follows: In 
a later case, however, namely 5 Rang. 53 5 their Lord- 
ships pointed out, at p. 125, that in the earlier case, ‘it 
was possible that it might have-worked actual injustice 
to the accused’. It may be that their Lordships of the 
Privy Council, in the later case, wanted to point out 
that S. 537, Criminal P. C. could not cure the defect in 
25 Mad. 61 2 because the Code contained the provision 
that;an irregularity, which had worked injustice to the 
accused, could not be cured. But it is significant that 
although their Lordships of the Privy Council drew a 
distinction between an ‘illegality’ and an “irregularity’ 
in the earlier case, which was decided in the year 1901, 
the legislature did not introduce the word 'illegality’ in 
S. 537, or anywhere else in the Code, although it was 
amended after that year. This being the state of the 
law, we do not think that we should introduce a dis¬ 
tinction between ‘illegality’ and ‘irregularity’.” 

[24] Further on the learned Judges observed 
that the object of procedure is to enable -the 
Court to do justice, but, if in spite of even a 
total disregard of the rules of procedure, justice 
has been done, there would exist no necessity 
for setting aside the final order, which is just- 
and correct, simply because the procedure adopt¬ 
ed was wrong. What has now to be seen is 
whether there has been any failure of justice in 
fact in this case. Before dealing with this aspect 
of the case, I wish to point out that the appellant 
himself did not take the plea either in the Com- 
mitting Magistrate’s Court or at the trial that 
he has been prejudiced in any way by the Magis* 
trate’s procedure; nor did he allege that had his 
statement not been recorded on oath or solemn 
affirmation, be would not have confessed his 
guilt. His learned counsel however, urged that 
it is quite possible that because the appellant 
was asked to state on solemn affirmation he 
thought that he was bound to state the truth and 
accordingly he came forward with the true story, 
which he w’ould not have done had he been 
asked merely to say what he wanted to say. 
The contention, in my opinion, has no force, 
since it is proved by the evidence of Mr. P. N. 
Bhanot that before he came out with the state- < 
ment, the appellant was informed that he had 
the option of making no statement at all and 
when we consider this fact in the light of the 
warning also given to him by the Magistrate 
that in case a he did make a statement, the 
same would be used against him, we cannot but 
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hold that the administration of oath or affirma¬ 
tion to the appellant could not have affected 
his attitude. 

f25l The counsel further argued that the 
statement having been made on solemn affirms, 
tion came within the mischief of S. 24, Evidence 
Act. It must, however, be said in fairness to the 
counsel that when the section was read over to 
him and his attention was drawn to the fact 
that it applies only to a confession, the making 
of which appears to the Court to have been 
caused by any inducement, threat or promise, 
proceeding from a person in authority, he did 
•not press this point. My opinion, therefore, is 
[that there was no miscarriage of justice in this 
case and the confession made by the appellant 
(before Mr. P. N. Bhanot was admissible in 
evidence. 

• [26] It was then urged by the appellant's 
counsel that according to the rule of caution, 
which is now as well established as any rule of 
law, a retracted confession should not be made 
the basis of conviction, unless it is corroborated 
on material points by independent evidence. The 
counsel also criticised some of the points men¬ 
tioned by the learned Sessions Judge on whiob, 
according to his opinion, the confession stands 
corroborated. First of all there is the motive. 
The Sessions Judge has held that the accused 
suspected his wife's chastity. I agree with the 
counsel that there is no direct evidence on record 
a to prove that the deceased was a woman of 
bad character. But this was not necessary. All 
that the prosecution was bound to show was 
that the deceased did not enjoy a good reputa¬ 
tion and this is amply proved by the copy of 
the Magistrate's order in the case [Crown v. 
Ahmad and another] mentioned in the earlier 
part of this judgment. No doubt the judgment 
could not be used as evidence of the facts stated 

but was C€rtainI y relevant to establish 
that Manlu, brother of the appellant, had started 
a case against two persons and the allegations in 
that case were that the deceased had a liaison 
jvith Ahmad. The copy of the Magistrate's order 
m the other case brought by the deceased against 
Maulu and others further proved that her rela- 
toons-with the appellant's brother were not 
cordial Thus there was ample motive for the 
appellant to kill the deceased and this was a 
^Woorrolorati 0 !! of his confessional state. 
*ment. The following are additional facta proved 

SLu 0vidence wl “ch go to corroborate the 
aWeUant a statement : (i) The appellant waa 

B«n dragging the dead body from inside hia honae 

1 aware that the learned 
Mfflions Judge has not accepted the testimony 

J:’ a and P. w. 6, the principal witnesses 
aspone to this last, bat, £ my opS hl 


was wrong in this. Both the witnesses were 
independent and disinterested and no reason has 
been shown why they should perjure themselves 
against him. The learned Sessions Judge observ¬ 
ed that the conduct of p. w. 2 was not natural, 
inasmuch as he went away to his fields and did 
not either take any action in the matter or did 
not talk to any one about what he bad seen. It 
must, however, be remembered that the deceased 
was known to be a woman of bad character and 
she had even gone to the length of helping her 
paramour by prosecuting her husband’s brother. 
All this must have made her very unpopular in 
the village and made the appellant an object of 
pity and even sympathy. As regards P. w. 2's 
alleged failure to talk to anyone, it appears to 
me that there may not have been any necessity 
for him to do so, because by tha time p. w. 2 
knew of the murder, the news must have been 
public property in the village. No cogent reason 
has been given by the learned Sessions Judge 
for discarding p. w. 5’s statement. It is hue that 
he was anxious to favour the appellant at the 
trial, but this cannot be a reason for holding 
that all that he said against the appellant could 
not be true. His first statement made in the 
Committing Magistrate’s Court, which was as 
good evidence in the case as his statement at the 
trial, is very clear and has the ring of truth and 
it is signifiant that not a single question was 
put to him in cross-examination in that Court. 
(2) When questioned by p. w. 2 and P. w. 6, the 
appellant admitted to them that he had killed 
the deceased. The reason that he gave to them 
for the commission of the offence merely was 
that the deceased was a woman of bad character. 
Of course it is somewhat different from the 
reason that he gave in his confession before the 
Magistrate, but this difference might be duo to 
the fact that he did not wish to go into details 
on the first occasion. Then the first statement is 
not inconsistent with the second statement so far 
as the cause of the crime is concerned, beoause 
the whole trouble was occasioned by the deceas- 
ed s unfaithfulness to her husband. (8) The re¬ 
covery of the rope and the deceased's dothes 
from the appellant's house. It was pointed out 
to us that no mention of the rope was made by 
the appeUant in his confession before the Magis- 

^ here ^ at he 0ai <* was that he strangl. 
ed the deceased, but the strangulation could be 

hands , or with a r °P*. ana the 
Clear ftat 010 sec °na methoa 
010 Present case. My opinion is 

lMiWrf f “° t8 corrob °rate the appel. 

W 0 confe881 <®al istatement on material points, 
bnt they would be sufficient by themselves to 

SiS** ‘a WM ^ a Ppeliant who killed the 
deceased and no one else. The suggestion that 
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the perpetrator of the crime was the appellant’s 
brother Maulu cannot hold water, because if 
Maulu had a mind to finish with Mt. Raj Bhari 
he w T ould have done so when the appellant was 
away in the army rather than to wait till he 
returned to the village. Moreover in that case the 
appellant would not have kept quiet over the 
matters. 

[27] For all these reasons, I am of the opinion 
that the appellant was rightly convicted. The 
sentence, in the circumstances of the case, was 
quite appropriate. Consequently the appeal must 
stand dismissed. 

Mohd. Sharif J. — I agree. 

n.s./d.h. Appeal dismissed. 

A. I. R. (34) 1947 Lahore 100 [C. N. 21) 

Achhru Ram J. 

Mohammad Umar v. Prem Singh. 

Second Appeal No. 1501 of 1943, Decided on 22nd 
January 1946, from decree of District Judge, Hissar at 
Gurgaon, D/- 14th April 1943. 

Execution-Execution sales — Priority — First 
sale in execution set aside on default of auction- 
purchaser in making deposit — In execution of 
another decree against same judgment-debtor same 
property purchased by another auction-purchaser 
— First sale confirmed in appeal — Suit by second 
auction-purchaser for possession of property or in 
alternative for refund of sale price — Second 
purchaser held not entitled to possession—Suit for 
refund of sale price held maintainable. 

C had a simple money-decree against G, the judg¬ 
ment-debtor. In execution of this decree certain house 
belonging to G was attached and sold on 19-6-1940 to 
one B, who paid 3/4th of the sale price in the wrong 
Court with the result that on 1-10-1940 the executing 
Court set aside the sale for default of B in making the 
payment and on the same day dismissed the execution 
application for default of appearance of C, the decree- 
holder. P, another creditor of G also had a money- 
decree against G for Rs. 42. In execution of this decree 
the same house was attached and sold to one M on 
19-10-1940 for Rs. 130. Out of this amount Rs. 46-4-0 
were paid to P, in satisfaction of his decree and the 
balance was presumably paid to G through Court. In an 
appeal from the order of the executing Court dated 
1-10-1940, the appellate Court set aside the order dis¬ 
missing the execution application and confirmed the 
first sale on : 10-1-1941. In the suit brought by 3/ the 
auction-purchaser at the second sale for possession of 
the house sold in the two execution proceedings, or in 
the alternative for refund of Rs. 130 paid by him as 
the sale price : 

Held that the effect of the ultimate confirmation of 
the first sale was that the judgment-debtor must be 
deemed to have lost all interest in the house property 
not from the date of the eventual confirmation of the 
sale but from the date of the sale itself (i. e., 19-6-1940). 
Hence on the date of the second sale in favour of M the 
judgment-debtor had no saleable interest left in the 
property. M was not therefore entitled to possession. 
(’31) 18 A. I. R. 1931 Mad. 511 and (’45) 32 A. I. R. 
1945 Mad. 40, Disting. [Para 3] 

Held, however, that the knowledge about the first 
sale on the part of M could not defeat his claim for the 
refund of the money paid by him at the second sale, 


since admittedly on the date of the second sale i.e„ on 
19-10-40 the first sale was no longer existing. The suit 
for refund was therefore maintainable. ('32) 19 A. I. R. 
1932 Lah. 401 (F. B.), Ref. [Para 2] 

Held further that the suit wa3 not one for 
damages for wrongful sale nor a suit fer compensation 
for loss suffered. It was in the nature of a suit for 
money had and received. Hence as against the decree- 
holder P the suit could succeed only to the extent of 
the money actually received by P, viz., Rs. 46-4-0. But 
as against the original judgment-debtor who was a party 
to the suit M was entitled to a decree for the balance. 

[Para 5) 

Parkash Chandar Jain — for Appellant. 

Bishan Narain — for Respondents 1 and 2 . 

Judgment. — The facts giving rise to this 
second appeal may be stated as follows. The 
Co-operative Credit Society of Hidayatpore 
Chhaoni (defendant 5) had a simple money 
decree against Ghafur, defendant 3. In execu¬ 
tion of this decree a certain house belonging to 
the judgment-debtor was attached and sold on 
19th June 1940, Bulaqi, defendant 4, being the 
auction-purchaser. The auction-purchaser paid 
the three-fourths of the sale price into a wrong 
Court, with the result that on 1 st October 1940 
the learned Judge of the executing Court made 
an order setting aside the sale for default of the 
auction-purchaser in making the /necessary 
deposit, and the decree-holder being absent on 
that day, dismissed the application for execution 
for default of the decree-holder. Prem Singh 
and Sulhar Singh, defendants 1 and 2 , had an¬ 
other money decree for recovery of a sum of 
about Rs. 42 against Ghafur. In execution of 
this decree also, the same house bad been attach¬ 
ed and was sold on 19th December 1940 to 
Mohammad Umar plaintiff for a sum.of Rs. 130. 
Out of the sale proceeds Rs. 46-4-0 were paid to 
the decree-holder in satisfaction of his decree and 
the balance was presumably received by the 
judgment-debtor. On 10th January 1941, the ap¬ 
peal of Bulaqi from the order dated 1st October 
1940 setting aside the sale in his favour was 
allowed and the sale confirmed. Mohammad 
Umar, the auction-purchaser under the second 
sale, moved the Court executing the decree of 
Prem Singh and Sulhar Singh under o. 21, R. 91, 
Civil P. C. The application was, however, re¬ 
jected on 22nd February 1941, it being held that 
at the time of the sale in his favour the judg¬ 
ment-debtor had a saleable interest in the pro¬ 
perty sold. The learned Judge while dismissing 
Mohammad Umar’s application under 0. 21 , R. 91 
confirmed the sale in his favour. It may be 
noted that the disbursement of the sale proceeds 
referred to above took place after the disallow¬ 
ance of the application under O. 21, R. 91 and the 
confirmation of the sale. The plaintiff brought 
the suit that has given rise to the present appeal 
for possession of the house sold in the two execu- 
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tion proceedings or in the alternative for refund 
of ns. 130 paid by him as the sale price. The 
learned trial Judge dismissed the plaintiff’s suit 
for possession of the house holding that the sale 
in favour of Bulaqi, defendant 4, was entitled to 
a priority over the sale in the plaintiff’s favour. 
He, however, granted the plaintiff a decree for 
recovery of rs. 130 against defendants 1 and 2 
the decree-holders in the second execution, hold- 
ing that at the time of the second sale the 
judgment-debtor had really no saleable interest 
in the property sold. Defendants 1 and 2 went 
up in appeal to the learned District Judge of 
Hissar who held that the plaintiff having pur¬ 
chased the house with full knowledge that the 
house had already been sold in execution of an. 
other decree regarding which a dispute was likely 
to arise was not in equity entitled to claim a 
refund of the sale price from the decree-holder. 
On this veiw of the case, the appeal of defen. 
dants l and 2 was allowed and the suit of 
Mohammad Umar plaintiff was dismissed in its 
entirety. The plaintiff has come up in second 
appeal to this Court. 

[ 2 ] I do not see how knowledge on the part 
|of the appellant of the previous execution 6ale 
in favour of Bulaqi can defeat his claim to a 
refund of the sale price. Admittedly, at the date 
of the sale in his favour the sale in favour of 
Bulaqi had already been set aside by a competent 
Court and was no longer subsisting. There is 
nothing to show that the appellant was aware of 
the pendency of any appeal from the order sett, 
mg aside the sale or of the likelihood of that 
order being set aside in such appeal. The learned 
counsel for the respondents did not support the 
decree appealed from on the ground on which 
the judgment of the learned District Judge pro- 
c^eds. He, on the other hand, supported the 
decree passed in his favour on the grounds : (l) 
That after the sale and before its confirmation 
the judgmentdebtor stUl retained an interest in 
the property wbioh was the subject-matter of the 
sale that could be validly attaohed and sold and 
merely by reason of the subsequent confirms, 
tion of the sale the judgment-debtor could not be 
field to have become divested of all saleable 
interest m the property at any time before the 
wnfirmation. ( 2 ) That the principle of the Full 
Bench Judgment in [Mehr Chand v. Milkhi 
Bam] is Lah. 618 is inapplicable to the present 
case inasmuch as admittedly there was no con. 
scious misrepresentation or fraud on the part of 
P* aecree-holder in applying for the sale of the 
property m execution of his decree against Ghafur. 

L8J In support of the first contention, reliance 
gas placed by the learned counsel on a Div ision 

B ' 1982 Lah, 4 ° 1: 18 ***• 618: 188 


Bench judgment of the Madras High Court in 
[Venkata Madha va Rao v. Naray anamurty] A.I. R. 
1931 Mad. 5ll. 2 The execution sale in that case 
was never confirmed but was set aside under 
0. 21 , R. 89, on the judgment-debtor paying into 
Court, for payment to the decree.holder, the 
amount due under the decree, and, for payment 
to the auction purchaser, a sum equal to five 
per cent of the sale price. On a question arising 
whether an attachment made after the sale 
which had not yet been confirmed was valid so 
as to render invalid as against the attaching 
creditor the transfer of the same property by 
the judgment-debtor subsequent to the attach¬ 
ment, it was held by the Bench that the attach, 
ment was valid because, after the auction sale 
but before the confirmation thereof, a judgment- 
debtor must be deemed to retain an interest in 
the property which can be attached or sold. The 
sale having never been confirmed, title never 
passed to the auction.purchaser and at all 
material times remained in the judgment-debtor. 
The case is clearly distinguishable from the 
facts of the present case where the first sale was 
eventually confirmed. The result thereof was to 
make the sale valid and binding with effect 
from the date of the sale. On confirmation of 
the sale therefore the judgment-debtor must be 
deemed to have lost all interest in the property 
sold with effect not from the date of the confir¬ 
mation but from the date of the sale itself. 
Reliance was placed by the learned counsel for 
the respondents also on another judgment of 
the Madras High Court reported as [Butchi 
Reddi v. Lakshmi Venkata Suryaprak&srao] 
A. I. R. 1945 Mad. 40. 3 In that case, the property 
was sold subjeot to a mortgage but it was noted 
in the proclamation for sale that the mortgage 
was without consideration. It was subsequently 
held that there was valid consideration for the 
mortgage. It was held that even though the 
mortgage charge on the property exceeded the 
value thereof, the judgment-debtor must be 
deemed to have a saleable interest in the pro. 
party sold at the time of the sale. This case is 
also distinguishable because irrespective of the 
amount of the charge on the property the judg. 
ment-debtor in that case was an owner of the equity 
of redemption at the time of the sale. What is 
required to take the case out of the operation of 
the principle of 18 Lah. 618 1 is that the judgment, 
debtor should have a saleable interest at the 
time of the sale ana it is not necessary that the 
interest should have any market value. An equity 
of redemption whether it has any market value 
or not is a substantial interest in the property 
because it entitles the perso n in whom it vests 

o' lull J? 4 ' £ 5' 1031 Mad> 611 : 1811. 0.14. * 

3. ( 45) 82 A. I. R. 1945 M a <i. 40 .ggQ I, Q, 443 , 
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for the time being to redeem the mortgage. 
Neither of the two judgments supports the con¬ 
tention of the learned counsel for the respondents, 
which completely overlooks the rule as to con¬ 
firmation of a court sale relating back to the 
date of the sale and must therefore be repelled. 

U] As regards the second contention of the 
learned counsel, I find nothing in 13 Lab. CIS 1 
which may be interpreted as laying down that 
the auction-purchaser, in order to be entttled to 
relief on the ground of the judgment-debtor 
having no saleable interest in the property sold 
at the time of the sale, must prove that the 
decree-holder induced the Court to sell the pro¬ 
perty by any deliberate misrepresentation as to 
the judgment-debtor’s title. The case where both 
the decree-holder and the auction.purchaser had 
a mistaken belief as to the judgment-debtor 
having a saleable interest at the material time 
is clearly mentioned by Jai Lai J. as one of the 
cases in which the auction-purchaser may legiti¬ 
mately be entitled to maintain a suit for the 
refund of the sale price. 

[5] It was next contended by the learned 
counsel for the respondents that the action con¬ 
templated by 13 Lah. 618 1 is essentially in the 
nature of an action for money had and received 
and that the decree-holder having received only 
a sum of rs. 4G.4-0 from the executing Court could 
at the most be made liable for the refund of 
that amount and could not be held liable for 
the sum which was paid to the judgment-debtor. 
There is considerable force in this contention. 
The suit of the auction-purchaser in circumst¬ 
ances like the present is not a suit for damages 
for wrongful sale, nor is it a suit for compensa. 
tion for loss suffered by the plaintiff due to any 
fraudulent conduct of the decree-holder. The 
Full Bench regarded such a suit as one for 
money had and received, i. e. t a suit for the 
recovery of money received by the defendant to 
which he was not in fact entitled. Viewed in 
this light, the suit of the plaintiff could succeed 
against the decree-holder only to the extent of the 
money actually received by him. The learned 
counsel for the appellant had to admit the 
correctness of this contention of the learned 
counsel for the respondents. He, however, urged 
that the judgment-debtor being a party to the 
suit a decree should be passed in the plaintiff’s 
favour against him for the balance of the sale 
price which must have been received by him 
from the executing Court. There is force in this 
contention of the learned counsel. The judgment- 
debtor can certainly not retain the sale price 
after the sale ha3 proved to be abortive by reason 
of his having no saleable interest in the pro¬ 
perty sold at the time of the sale. For the 
reasons given above, I allow this appeal and 


setting aside the judgment and the decree of the 
learned District Judge dismissing the plaintiff’s 
suit in its entirety grant the plaintiff a decree for 
a sum of Rs. 46-4 0 against Prem Singh and Sulhar 
Singh, defendants Nos. 1 and 2, and for a sum 
of Rs. $3-12-0 the balance of the sale price, against 
Ghafur, defendant No. 3. In the circumstances 
of the case I leave the parties to bear their own 
costs throughout. 

n.s./d.h. Appeal allowed . 

* A. I. R. (34) 1947 Lahore 102 [C. N. 22] ' 

Abdul Rashid Offg. C. J. and 
Achhru Ram J. 

Amir Din Shahab Din v. Shiv Dev Singh 
Jhanda Si7igh. 

Second Appeal No. 4 of 1945, Decided on 21-6-1946, 
from order of Senior Sub-Judge, Lahore, D/- 4-1-1945. 

•(a) Civil P.C. (1908), O. 9 Rr. 8 and9-Applicabi- 
lity—During pendency of first suit plaintiff institut¬ 
ing another suit based on same cause of action and 
against same defendants — Subsequently first suit 
allowed to be dismissed for default — Second suit 
though not liable to be dismissed under O. 9, R. 9 is 
barred otherwise and cannot be tried on merits — 
Civil P. C. (1908), S. 151 and O. 2, R. 2. 

Order 9, R. 9 precludes a plaintiff only from bringing 
a fresh suit in respect of the same cause of action after 
his suit has been dismissed under O. 9, R. 8, but the 
bar created by R. 9 doe3 not apply to a suit instituted 
by him before the dismissal of his suit under R. 8. But 
this does not mean that the subsequent suit is not 
barred otherwise aod can be tried on merits. [Para 2] 
Thus if a plaintiff brings a suit and at a later stage 
discovers that his suit is likely to fail and therefore ^ 
institutes during the pendency of the first suit a second 
suit against the same defendants, for the same relief and 
based upon the same cause of action and subsequently, 
allows the first suit to be dismissed for default, then 
although his second Suit cannot be dismissed as barred 
under O. 9, R. 9, it is liable to be dismissed as offend¬ 
ing against the well-known maxim that no one shall be 
twice vexed with one and the same cause of action and 
also on the ground of its institution and trial amount¬ 
ing to an abuse of the process of the’Court. Case law 
discussed. [Paras 2 and 11] 

C. P. C. — 

(’44-Com) 0. 9, R. 9, N. 1. 

(b) Civil P. C. (1908), S. 151—Applicability. 

Section 151, Civil P. C. cannot be applied in cases 
which are expressly provided for by tbe Code. Its assis¬ 
tance can be invoked only whero no other provision 
applicable to the case exists in the Code. [Para 10] 

R. N. Malliotra — for Appellants. 

A jit Ram — for Respondent. 

Cases referred 

1. (’97) 19 All. 379 (F. B.), Balmakund v. Mt. Sangari. 

2. ('30) 17 A. I.’ R. 1930 Lah. 599 : 129 I. 0. 215, 
Mangi Lai v. Radba Mohan. 

3. (’31) 18 A. I. R. 1931 P. C. 263:134 I. C. 331 (P.C.), 
Annamalay Chetty v. B. A. Thornhill. 

4. (’15) 2 A.I.R. 1915 Mad. 461: 25 I. C. 597, Venkates- 
wara Iyer v. Ravunni Nair. 

Aohbru Ram J. — This second appeal has 
arisen in the following circumstances. Sardau 
Shiv Dev Singh plaintiff brought a suit against 
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12 of his tenants for a declaration to the effect 
that the manure which had been put by the 
defendants in his land could be used only by 
himself and could not be removed or disposed 
of by the defendants who had no right to or 
interest in the said manure, and for the issue of 
a perpetual injunction restraining the defendants 
from removing the manure and from preventing 
the plaintiff from using it in any manner that 
he liked. The suit was contested by the defen¬ 
dants. A number of issues were framed by the 
trial Court. _On 13-12 1943 the plaintiff produced 
a number of witnesses on the issues of which the 
onus lay on him. It, however, appears that the 
witnesses examined by him gave evidence which 
was unfavourable to him. On 11 .2-1944 the 
plaintiff brought another suit, against the same 
defendants, for the same reliefs, and on the 
same cause of action. That suit was sent to 
another Sub. Judge for trial. On 14-2-1944, which 
was the date fixed for hearing in the first suit, 
the plaintiff and his counsel made default in 
appearance with the result that the first suit was 
dismissed under 0 . 9, R. 8. Civil P. C. In the 
second suit a preliminary plea was taken by the 
defendants that the suit was barred by reason 
of the provisions of 0 . 9 , R. 9, Civil P. C. On 
this plea the learned trial Judge framed the fol¬ 
lowing preliminary issue : "Is the present suit 
barred under O. 9,-R. 9, Civil P. C., or otherwise?" 
The learned trial Judge upheld the defendants’ 
plea and dismissed the suit as barred under 0 .9, 
R. 9. On appeal by the plaintiff the learned 
Senior Sub-Judge took the view that O. 9 , R. 9, 
precluded a plaintiff only from bringing a fresh 
suit in respect of the same cause of action after 
his suit had been dismissed under 0. 9, R. 8 , but 
the bar oreated by the aforesaid rule did not 
apply to a suit instituted by him before the 
dismissal of his suit under 0. 9, R. 8. Repelling 
also the alternative contention advanced on the 
defendants behalf as to the second suit consti¬ 
tuting an abuse of the process of the Court and 
being liable to dismissal on that ground, the 
learned Judge set aside the order of the learned 
trial Judge dismissing the suit and remitted the 
case to him for disposal according to law. The 
defendants have come up in second appeal to 
this Court. 

[ 2 ] Their appeal was heard in the first in¬ 
stance by a learned Single Judge of this Court 
who, in view of the difficulty of the question of 
mvr involved, referred the case to a Division 
Bench. In so far as the view of the learned 
cemor Sub-Judge as to the operation of the bar 
joreatod by o. 9,-R. 9, being confined merely to a 
Wut instituted in respeot of the same cause of 
«®on after the dismissal under o. 9, R. 8, of the 
suit is concerned, it is perfeotly sound and 


well-founded and indeed the learned counsel for 
the appellants did not make any attempt to find 
fault with it. That, however, does not mean that 
the present suit is not barred otherwise and can 
be tried on the merits. Although the present suit 
cannot be dismissed as barred under 0. 9, R. 9, 
in my judgment, it is certainly liable to be 
dismissed as offending against the well known 
maxim that no one shall be twice vexed with 
one and the same cause, and on the ground of 
its institution and trial amounting to an abuse 
of the process of the Court. The maxim of law 
prohibiting a defendant being twice vexed with 
the same cause is very well recognised and forms 
the foundation of the ruleB of law embodied in 
O. 2, R. 1 and O. 2, R. 2 , Civil P. C. Order 2, R. 1 , 
provides that every suit shall, as far as practi¬ 
cable, be framed so as to afford ground for final 
decision upon the subjects in disputes and to 
prevent further litigation concerning them. 
Order 2, R. 2 , declares that where a plaintiff 
omits to sue in respect of, or intentionally relin- 
qufehes, any portion of his claim, which he is 
entitled to make in respect of the cause of 
action, or being entitled to more than one relief 
in respect of the 6ame cause of action omits to 
sue for all such reliefs, he shall be debarred from 
suing for the portion of the claim omitted or 
relinquished, or for the relief or reliefs not 
claimed, in the first suit. In J9 AEL. 379 1 
Banerji J. referring to S. 43 of the previous Code 
which was identical in terms with o. 2, R. 2 , of 
the present Code, made the following observation 
at p. 383 of the Report: 

“That section provides against what is oalted the split¬ 
ting of a cause of action, and is founded on the maxim 
that no ono shall bo twioe vexed for one and tho 
same cause.” 

The same has been stated to be the basis and 
the foundation of the rule embodied in o. 2 , R. 2, 
in the commentaries on tho aforesaid rule by 
Mulla and Chitaley. 

[3] Ordinarily only one suit can be brought by 
a plaintiff against the same defendant in respeot 
of the same cause of:action. Where Legislature 
has thought it fit to allow another suit on the 
same cause of action, it has expressly said so. 
Reference may, for example, be made to 0. 9, 
R. 4, Civil P. 0., where it is provided that a 
plaintiff whose suit has been dismissed under 
0.9; R. 3, in the absence of both the parties, may, 
subject to the law of limitation, bring a fresh 
3 mt on the same oauae of action. The mere 
oiroumstance that in o. 9, r. 9 , and o. 23, R. i, 
an express provision has been made against the 
maintainability of a second suit on the same 
cau^e of action should not be taken to mean 
that in other cases which are not covered by the 
provisions of law embodied in these rules a 


104 Lahore Aaiir Din Shahab Din y. Shiv Dev Singh (Achhru Earn J.) A. I. R, 


second suit is competent. In o. 9, R. 9, an express 
provision bad to be made precluding the plain¬ 
tiff from bringing a fresh suit in respect of the 
same cause of action where his suit had been 
dismissed wholly or partly under the preceding 
rule, because R. 4 had provided for a second suit 
in a case where the plaintiff’s suit had been dis¬ 
missed in the absence of both the parties, the 
object of the Legislature obviously being to bring 
out very clearly the distinction between a case 
where a suit is dismissed for default in ap¬ 
pearance by both the parties and a case where a 
suit is dismissed for default in appearance by 
the plaintiff alone. Similarly, the express pro¬ 
vision against the maintainability of a second 
suit where the first suit had been withdrawn, but 
not with liberty to bring a fresh suit, contained 
in 0. 23, R. 1, sub-r. (3), was intended to bring 
out, in unambiguous terms, the distinction 
between a case where a suit has been allowed to 
be withdrawn, but not with liberty to bring a 
fresh suit on the same cause of action, and one 
where it has been allowed to be withdrawn with 
such liberty. 

[4] The learned Senior Subordinate Judge is 
of the opinion that unless the case is clearly 
covered by 0. 9, R. 9 or 0. 23, R. l. sub-r. (3), 
Civil P. C., a second suit by the same plaintiff 
against the same defendant on the same cause 
of action is not barred, and that it is always 
open to plaintiff, during the pendency and be¬ 
fore the final disposal of his first suit, to bring 
another suit on the same cause of action. This 
view runs counter to the maxim of law stated 
above and cannot, therefore, be accepted. If this 
view of the law were accepted as correct, it 
would lead to very disastrous consequences. A 
plaintiff, on finding at the conclusion of the 
trial, that the evidence has all gone against him 
and that this suit must fail on the merits has, 
according to this view, only to file to another 
suit on the same cause of action sometime before 
the final disposal of his first suit and then he 
can safely give the go-bye to the first suit, with¬ 
draw it or have it dismissed in default, and 
proceed merrily with the second suit. If he finds 
himself faced with a similar situation at some 
stage in the second suit also, there will be 
nothing to prevent him from repeating the same 
process once again. So long as limitation for 
bringing an action on the particular cause of 
action subsists, he can go on filing suit after suit 
and thus harass the poor defendant to any ex¬ 
tent that he pleases. It is difficult to believe that 
while, by reason of the rule of law stated in 0 . 2 , 
R. 2, a plaintiff, who has, either intentionally or 
just inadvertently, omitted to claim one or 
more of the reliefs to which he is entitled in res¬ 
pect of tho same cause of action cannot, even on 


the day following that on which he brought his 
first suit, remedy the mischief caused by his 
omission and claim the relief so omitted by 
filing another suit, he can, if he so chooses, file 
another suit for the same relief at any time 
while the previous suit is pending. 

[5] In supporting the view taken by the 
learned Senior Subordinate Judge, the learned 
counsel for the respondent drew our attention to 
a judgment of a Division Bench of this Court 

in a. I. R. 1930 Lah. 599. 2 That was a case, how- j 
ever, in which the only question that arose for 
decision was whether where a plaintiff, during 
the pendency of an action, brings a second suit 
on the same cause of action and then withdraws 
the first suit, without being given leave to with¬ 
draw it with liberty to bring a fresh suit, the 
suit already instituted by him is barred by 
0. 23, R. l, aub-r. (3). On the language of the 
said sub-rule, it was decided that a second suit 
instituted before the withdrawal of the first suit 
did not fall within its purview. The other ques¬ 
tion whether after having instituted a suit on 
one cause of action a plaintiff can be permitted 
to bring another suit against the same defendant 
on the same cause of action was not raised and 
did not come up for decision before the learned 
Judges. This judgment cannot, therefore, be 
taken as any authority on the question of law 
which we are at present considering. 

[6] Reliance was also placed by the learned 
counsel for the respondent on a judgment of 
their Lordships of the Privy Council in an ap¬ 
peal from Ceylon, reported as A. I. R. 1981 P. C. 
2G3. 3 In that case in June 1924 the plaintiff, 
suing in the name under which he carried on 
his business, brought a suit against the defen¬ 
dant, upon a running account in respect of 
monies advanced and goods sold and delivered, 
with interest up to the date of the suit. The 
suit was resisted, inter alia , on the plea that 
the appellant was precluded from enforcing his 
rights under the contract set out in the plaint 
as he had failed to register his business name 
as prescribed by the Business Names Registra¬ 
tion Ordinance, 6 of 1918. In January 1927 the 
District Judge granted the plaintiff a decree 
conditional on the latter furnishing to the Regis¬ 
trar, within 14 days, the necessary particulars 
for the registration of his business name. The 
defendant appealed against this decree to the 
Supreme Court. In the appeal he inter alia , 4 
still maintained his defence founded on the ap¬ 
pellant’s non-registration of his business name. 
During the pendency of the appeal the plaintiff 
complied with the provisions of the Business 
Names Registration Ordinance. Having failed 

in bis attempt to have the Bearing of the 
appeal advanced, and apprehending that, in the 
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case of the success of the defendant's appeal, 
any further proceedings for the recovery of the 
amount due to him might become barred by 
limitation, the plaintiff filed in June 1927, a fresh 
suit for the reliefs claimed by him in his previ¬ 
ous suit, together with further interest. The 
defendant pleaded the decree passed in the plain- 
tiff's favour in the previous suit in bar of the 
second suit. The District Judge upheld the plea 
and dismissed the plaintiff's suit in August 1927. 
The plaintiff took an appeal to the Supreme 
Court. In October 1927, the Supreme Court 
allowed the defendant’s appeal from the decree 
passed against him in the first suit and dismissed 
that suit as incompetent. In March 1928 the 
plaintiff’s appeal from the decree in the second 
suit was also dismissed, the Court holding that 
the plaintiff's cause of action had merged in the 
decree in the first suit. The plaintiff appealed to 
the Privy Council from the decree of the Supreme 
Court dismissing his second suit. This appeal 


was allowed. Their Lordships held that no 


decree from which an appeal lies and has in 
fact been preferred i9 final between the parties 
so as to form res judicata . The decree in the 
first suit having been set aside, and the suit 
having been dismissed on the ground of its being 
not maintainable till the plaintiff had complied 
with the provisions' of the Business Names 
Registration Ordinance, the plaintiff's cause of 
action could no longer be regarded as merged in 
* that decree. This case is only an authority for 
the view that where a plaintiff is non-suited on 
the ground of non-compliance by him with some 
provision of law prescribing a condition prece¬ 
dent for his maintaining the action, a fresh suit 
by him for the same relief, after due compliance 
with that provision, is not barred. It is no 
authority at all for the proposition that the 
institution of a suit on a certain cause of action 
does not affect the plaintiff's right to bring at 
his sweet will another suit, and for the matter 
of that any number of suits, on the same oause 
of aotion, provided only that suoh suits are 
brought during the pendency, and not after the 
disposal, of the previously instituted suit. 

[7] Reliance was next placed on a Single 
Bench judgment of the Madras High Court in 
A. I, R. 1915 Mad. 461, 4 In this case a suit had 
been brought by a minor through a next friend 
for a certain relief. On the death of the next 
% of 010 minor plaintiff, the Court had made 

- an order that the suit had abated. Some six 
years later the plaintiff, who bad attained majo. 

IS , meant5 me, moved the Court to set 

- aside the abatement. The Court having refused 

«g r e broa « ht * fresh suit on the same 
SIS’;®" Satadmate J„dg. di„. 


E3®ed the suit on the ground that the order of 


abatement precluded the filing of a fresh suit. On 
revision it was held by the learned Judge that 
the order of abatement was a nullity and the 
suit filed by th# next friend should be deemed 
to be still pending which the plaintiff could 
continue if he so desired. The respondent's 
counsel sought to support the order of the trial 
Judge dismissing the suit on the ground that 
during the pendency of the first suit the second 
suit was legally not competent. In dealing with 
this contention the learned Judge made the 
following observations: 

“I was at first inclined to agree with this argument. 
But on considering the matter more fully I have come 
to the conclusion that the order of the Subordinate 
Judge was wrong. The Code of Civil Procedure pro¬ 
vides two remedies to a person who is being harassed 
for the same relief more than once. Section 10 enables 
the defendant to plead that the matter i9 lis pendens 
and that the suit should not be proceeded to trial. In 
other words, he can claim that the relief claimed 
against him i9 subjudice and that he should not be 
put to the necessity of defending the claim twice over. 
The other remedy is given by S. 11. If a matter has 
once before been adjudicated upon, the defendant can 
say that the matter is res judicata and that there 
should not be a second trial. In neither of these cases 
can he plead that the suit ought not to have been insti¬ 
tuted. Both the pleas above referred to presuppose the 
existence of a suit on the file of the Court. The only 
provision of law in the Civil Procedure Code, which 
bars the institution of suits, is that contained in S. 12 
which precludes a party from filing a suit in respect of 
a matter which by the rules he is debarred from enfor¬ 
cing by a suit. The present case is not governed by 
S. 12.** 

[8] In making the above observations the 
learned Judge has not considered a third type of 
cases in which a defendant may be harassed by 
the plaintiff. That is the type of cases in which 
the defendant really needs greater protection 
against harassment and vexation. I am refer¬ 
ring to the class of cases represented by the 
present suit where the plaintiff, before the second 
suit comes up for hearing, has either withdrawn 
his first suit or allowed it to be dismissed for 
default, so as to deprive the defendant of the 
protection which is afforded by ss. 10 and ll, 
Civil P. C. 

[9] The concluding paragraph of the judgment 
in the above mentioned case shows that the 
learned Judge did visualize the possibility of a 
second suit, against the same defendant, by the 
same plaintiff, and on the same cause of aotion, 
being held liable to be dismissed under s. 151 , 
Civil P. 0., as an abuse of the process of the 
Court. Of course on the faots of the case actually 
before him, no question of applying s. 151 to the 
second suit and of throwing it out as an abuse 

wu*i pr0C€BS 0f the °° urt cou,d Possibly arise. 
\V hile s. io afforded ample protection to the 
defendant against being called upon to defend 
both the suits at the same time, there was the 
possibility of the plaintiff losing his remedy alto- 
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gether if the suit brought by him after the 
attainment of majority had, at that stage, been 
dismissed on account of the suit brought by his 
deceased next friend, during bis^ninority, having 
been held to be still pending. As pointed out by 
the learned Judge himself a little later it might 
be that the first suit might fail on some technical 
ground. For example, the plaintiff having at- 
tained majority at some time before 1912, an ap¬ 
plication for the revival of the first suit which 
had been struck off the file on 25th October 1906, 
made after the disposal of the revision petition, 
might be held to be barred by limitation, under 
Art. 181, Limitation Act, by reason of not having 
been made within three years of the accrual of 
the right to apply. Under the circumstances, the 
learned Judge rightly thought that by directing 
the second suit to be struck off the file he might 
be denying the plaintiff his just rights. 

[10] The learned counsel for the respondent 
laid stress on the following passage in the judg¬ 
ment in the above mentioned Madras case : 

“In order that the litigant may be shut out from set¬ 
ting up the same case over again, the first case must 
have been disposed of.” 

It was urged by him that according to the view 
expressed in the above passage, the plea as to 
the second suit being liable to dismissal as an 
abuse of the process of the Court was open to a 
defendant only where the second suit had been 
instituted against bim after the disposal of the 
first suit. I am, however, not prepared to place 
such a narrow construction on the words used 
in this passage. I think that all that the learned 
Judge meant to lay down was that before the 
second suit can be thrown out as an abuse of the 
process of the Court, the first suit must have 
ceased to be pending, because while that suit re¬ 
mains pending the only order that need be made 
in the second suit is one of stay under S. 10. 
Indeed, the occasion for applying S. 151 to the 
second suit brought against the same defendant 
on the same cause of action can only arise where 
it has been brought during the pendency of the 
first suit, because where it is brought after the 
disposal of the first suit, it shall be liable to dis¬ 
missal under S. 11 if the first suit was disposed 
of on the merits, and under 0. 9, R. 9 or 0 . 23, 
R. 1 (3) according as it was dismissed, under 0.9, 
R. 8 , for default in appearance by the plaintiff, 
or on account of its having been withdrawn by 
the plaintiff without obtaining permission to 
bring a fresh suit. Even a compromise decree 
will attract the application of S. 11 . Section 151 
cannot be applied in cases which are expressly 
provided for by the Code. Its assistance can be 
invoked only where no other provision applica¬ 
ble to the case exists in the Code. 

[ 11 ] I do not find anything in any of the 


v. Emperor A. I. R. 

authorities relied on by the learned counsel for 
the respondent countenancing the proposition 
enunciated by the learned Senior Subordinate 
Judge. I am accordingly of the opinion that the 
learned Judge was in error in holding that the 
second suit filed by the plaintiff was not barred 
by reason of his having already filed a suit for 
the same relief against the same defendants and 
on the same cause of action which suit he even¬ 
tually allowed to be dismissed in default. In my 
view f the institution of the second suit by the 
plaintiff on discovering that his first suit was 
likely to fail on the merits was a clear attempt 
at an abuse of the process of the Court. I would 
accordingly allow this appeal and setting aside 
the order of the learned Senior Sub-Judge would 
restore that of the learned trial Judge dismissing 
the plaintiff’s suit. The appellants shall have 
their costs in all the Courts. 

Abdul Rashid, Offg. C. J. — I agree. 

N.S. Appeal allowed. 

A. I. R. (34) 1947 Lahore 106 [C. N. 23] 
Teja Singh and Mohammad 
Sharif JJ. 

Mohammad and others— Convicts—Appel¬ 
lants v. Emperor. 

Criminal Appeal No. 340 of 1945, Decided on 
21-1-1946, from order of Additional Sessions Judge, 
Gujranwala, D/- 22-3-1945. 

(a) Penal Code (1860), S. 147—Free fight defined. 

A free fight is one when both sides mean to fight 
from the start, go out to fight and there is a pitched 
battle. The question of who attacks and who defends in 
such a fight is wholly immaterial and depends on the 
tactics adopted by the rival commanders. [Para 16] 

The question whether or not there was a free fight in 
a particular case depends on the peculiar facts of that 
case : (31) 18 A. I. R. 1931 Lah. 513, Foil. [Para 18] 

Penal Code — 

Ratanlal, (1945) P. 335, Pt. 11. 

(b) Penal Code (1860), Ss. 97, 100 and 147 —Free 
fight between two factions—Right of self-defence is 
not available. 

Before a man can avail himself of the defence that he 
used a weapon in defence of his life, ho must satisfy the 
Court that that defence was necessary and that he did 
all he could to avoid it. When a body of men are deter¬ 
mined to vindicate their rights, or supposed rights, by 
unlawful force and when they are engaged in a fight 
with men who on the other hand are equally deter¬ 
mined to vindicate by unlawful force their rights, or 
supposed rights, no question of self-defence arises : (’26) 
13 A. I. R. 1926 Pat. 433, Foil. [Para 18] 

Penal Code— 

Ratanlal, (1945) P. 336, Pt. 13. 

(c) Penal Code (1860), S. 149 — Unlawful assem¬ 
bly — Murder by some members — To bring case 
under S. 149 it must be shown that members of 
assembly knew that death was likely to be caused 
in prosecution of common object. 

The words 'such as the members of the assembly 
knew to be likely to be committed' in S. 149 are follow- 
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ed by the words ‘in prosecution of that object* and 
when in a fight a person is killed by some members of 
the unlawful assembly, in order to bring the case under 
S. 149, it is necessary for the prosecution to show that 
the members of the assembly not merely knew that 
death was likely to be caused, but further that it was 
likely to be caused in prosecution of the common object 
of the assembly. [Para 21] 

(In the circumstances of the caso only grievous hurt 
was held to be caused in prosecution of the common 
object of the assembly.) 

Penal Code — 

Batanlal, (1945) P. 348, Note 'Or.committed.* 

J. O. Sethi and R. L. Kohli —for Appellants. 

Kartar Singh A. L. R. and Gurdcv Singh for 
Advocate-General — for the Crown. 


Teja Singh J. — Village Jani Chak in the 
District of Gujrat was the scene of a fight 
between two factions of Gujjars on the evening 
of 14-9-1944. The police station is about a mile 
and a half from the village, Before the fight 
had actually begun and while the parties were 
pitched against each other, Dhala Chaukidar 
ran to the police station and made a report 
which is timed at 8-80 p. m. He stated that he 
was cutting grass from the field of one Phalla 


when he heard a noise from the village and 
hastened to the spot. There he saw collected 
near the village well two parties, one consisting 
of about 25 persons led by Mohammad, son of 
Hassan, and the other consisting of 10 to 12 
persons led by Pazal IUahi alias Phalla, son of 
Sultan, They were armed with lathis and hat¬ 
chets and appeared to be bent upon fighting. 
The other persons of the village including 
women had also been attracted by the noise and 
were standing nearby. Out of Mohammad’s 
party Dhala particularly named Khushi and 
Thana sons of Nura, and Rasula son of Dhala, 
ana out of the other he mentioned Falak Sher 
con of Patta, Sultan Alam alias Thana and 
batta sons of Nur Alam. Sub-Inspeotor Mano- 
har Lai after recording the report proceeded to 
tho village. By that time the fight was over and 
he found that as many as 12 persons had been 
injured on Phalla’s side and 10 on that of 
Mohammad. Of the first, Allah Din succumbed 
to his injuries on 18th September and Fazal 
IUahi died on 26th ootober. The* police challaned 
a number of persons on each side in two 
separate cases. Both the cases were tried by Mr. 
■Ram Narain, Additional Sessions Judge, Gujran- 
wala at Gujrat. The case against Pazal Illahi’s 
men failed and all the accused therein were 
acquitted. In the other case, out of the 24 

§|peraon8 who stood their trial, ten were acquitted 

^ m fourteen were convicted and sentenced as 

i fiAow : ;*• 

(% ; I2] Mohammad son of Ghulam Hassan, Khu- 
% and Ghulam Rasul to five years’ rigorous 
imprisonment each under s. 826, Penal Code 


and Qadar Dad, Gulam Ahmad, Gulam Moha¬ 
mmad, Araf, Ghulam Mohy-ud-Din alias Mehdu, 
Sultan alias Thana, Fazal son of Mohammad 
Ilam, Ahman, Abdul Karim alias Karim Hus¬ 
sain and Jallu to one year’s rigorous imprison¬ 
ment each under S. 323, Penal Code. 

[3] All the convicted persons have preferred 
a joint appeal to this Court. Atta Mohammad 
ha9 made a revision petition for setting aside 
the Additional Sessions Judge’s order acquitting 
the above mentioned appellants of the charge of 
murder and Mohammad son of Ulam Din and 
Mohammad son of Ahmad of all the charges. 
He also prayed that the appellants’ sentences 
be enhanced. The petition wa3 dismissed by 
Ram Lall J., in so far as it related to the two 
Mohammads but was admitted a9 against the 
appellants and it is for this reason that the 
appeal was heard by the Bench. 

[4] Before turning to the facts of the case I 
might as well refer to the medical evidence. 
Allah Din deceased was examined by Dr. Bal- 
want Singh, .Sub-Assistant Surgeon, Dinga on 
the 15th and was found to have 23 injuries, in- 
eluding four contused wounds and two contusions 
on the head and the forehead, two incised 
wounds, a contusion and an abrasion on tho 
face, an incised wound on tho right arm, three 
incised wounds on the back, one incised wound 
each on the right and the left thighs, two con¬ 
tused wounds on the left leg and two contusions 
on the chest. One of the incised wounds on the 
face had cut both the upper and the lower lips 
and had knocked out a number of teeth. Alto¬ 
gether 9 injuries were found to have been caused 
with a sharp-edged weapon or weapons and four 
were grievous. The Civil Surgeon who conducted 
the post-mortem examination on the dead body 
deposed that the injuries on the left log had 
resulted in comminuted fraoture of both the 
bones with the result that the whole leg became 
gangrenous and cedema affected the body right 
up to the lower part of tho abdomen including 
the sorotum. He was of opinion that death was 
one to toxaemia brought about by gas gangrene 
following compound fracture of the leg and fur¬ 
ther that as injuries of this kind are likely to 
become gangrenous, they were sufficient to cause 
death in the ordinary course of nature. 

[5] Fazal IUahi deceased was also examined 
by Dr. Balwant Singh on the 16th. He had 
eleven injuries out of which two, consisting of an 
incised wound, 5” in length, on the right side of 
the face, which had cut both the nostrils, 

° a the ft0Dt ftnd U PP* r 

thirl of the left leg fracturing both the left tibia 
and fibula, were pronounced to be grievous, 
probably beoause of the serious nature of his 
injuries he was transferred to the Civil Hospital 
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at Gujrat on the 16 th and died there of empyema 
and suppuration of the left lung which, in the 
opinion of the doctor, might have been the 
result of aspiration pneumonia caused from 
injury No. 1. 

[6] The other persons injured out of their 
party, which I shall describe as the complainant 
party, were the following: Thana’: 12 injuries 
including one (grievous) caused with a sharp- 
edged weapon. Fateh Mohammad, son of Karam 
Din: four injuries, one grievous and two caused 
with a sharpe-edged weapon. Mohammad Shati: 
two injuries, both simple, caused with a blunt 
weapon. Rehmat: five injuries, all simple and 
caused with blunt weapons. Fateh Mohammad 
son of Nur Illah: two injuries, both simple and 
caused with blunt weapons. Falak Sher: two 
injuries, both simple and caused with blunt 
weapons. Mohammad Alam son of Sher Alam: 
live injuries all simple and caused with blunt 
weapons. Sardara son of Nur Alam: five injuries, 
all simple, one caused with a sharp-edged 
weapon and four with blunt weapons. Ghulam 
Mohammad: four injuries, all simple and caused 
with blunt weapons. Shera : three injuries, all 
simple and caused with blunt weapons. 

[7] Of the accused party, Qadar Dad’s injuries 
were the most serious and they included three 
contused wounds on the head, one incised and 
punctured wound on the right side of the face 
and another incised wound on the right side of 
the neck. Three of these injuries were grievous 
and six appeared to have been caused with a 
sharp-edged weapon or weapons. In addition 
he had two abrasions with dried scabs, but they 
appeared to be much older than the other 
injuries. 

[8] Mohammad, son of Ahmad had five in¬ 
juries, two contusions and three abrasions; 
Ghulam Mohammad son of Sultan Ahmad an 
incised wound on the palm of his hand and a 
slight swelling on the right side of the back; 
Ghulam Rasul, two incised wounds and two 
abrasions; Ghulam Moby-ud-Din one incised 
wound and one contusion; Mohammad son of 
Ham Din, swelling on two fingers; Mohammad 
son of Ghulam Hassan, one contused wound, two 
contusions and two abrasions; Khushi and Karam 
Illahi, an abrasion each; Ghulam Ahmad sou 
of Sultan Ahmad, two abrasions and a linear 
scratch 2” long on the right forearm ; and Shera 
three abrasions. 

[9] It will appear from the above analysis of 
the injuries on both sides that whereas the com¬ 
plainant party had 77 injuries in all, out of which 
a large number were grievous and were caused 
with share-pedged weapons, the accused party 
had only 30 and quite a good number out of 
them were either scratches or abrasions. 


A. I. R. 

[ 10 ] The version of Thana, who was the princi¬ 
pal witness for the prosecution, was that he went 
to the kharas of one Mohammad Lohar in order 
to grind his grain at mari diganvela> i.e., shortly 
before sunset. He was accompanied by Falka 
and Shera who joined him on the way. Six per¬ 
sons of the accused party were already at the 
kharas. Jana Musalli was working the kharas 
and when he was told by Thana that he wanted 
to grind his grain, he asked him to bring his 
bullocks and work the kharas after Jana had } 
finished. Mohammad accused told Thana that * 
he was not going to allow him to take his turn 
because he (Thana) and Falka had belaboured 
Qadar Dad some days ago. Thana’s position 
was that there had been previously a fight be¬ 
tween Qadar Dad on one side and he and Falka 
on the other and Qadar Dad had received a 
beating at their hands. He also maintained that 
because of this and also because of a longstand¬ 
ing enmity that existed between the two factions 
the accused party had made preparations to 
attack him and his partisans at the kharas 
and further that they were aware of his inten¬ 
tion to work the kharas because Araf accused, 
whose house was contiguous to his own, had 
overheard Thana’s mother asking him to go to 
the kharas and Thana telling her that he would 
go there in the evening. He and the witnesses 
who came forward to support Thana tried to 
prove that whereas the six accused mentioned 
in the earlier part of Thana’s statement were 
present at the kharas before Thana arrived, the 
rest of the party were sitting at Rehman’s house, 
ready to come out and attack Thana and others 
at a moment’s notice. The story as narrated by 
Thana proceeds that on being told by Moham¬ 
mad that he was not going to be allowed to 
work the kharas , he and Mohammad started 
quarrelling. Mohammad gave him a hatchet 
blow on the head and Thana and Ghulam 
Mohammad accused hit him with sticks. His 
companion Falka was beaten by others. Thana 
fell down and all the six accused took to heels. 
Immediately after that the remaining 18 culprits 
came up. In the meanwhile Fazal Ilahi de¬ 
ceased also arrived. He was carrying a phala 
of a plough which he wanted to have repaired 
by the Lohar. On seeing Thana lying on the 
ground wounded, Fazal Illahi requested the ac¬ 
cused party not to beat him any more, but in¬ 
stead of listening to his advice they belaboured 4 
him. The other persons of the complainant 
party arrived later on and they were belaboured 
as they came. Falak Sher, Shera, Fateh Moham¬ 
mad son of Karam Din, Ghulam Mohammad 
son of Atta Mohammad, Fatta son of Nur Ilahi, 
Rehmat son of Nur Alam, Mohammad Shafi, 
Mohammad Alam, Fateh Mohammad son of 
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Mohammad and Mohammad son of Maulu sup¬ 
ported Tbana’s version. 

[ 11 ] The other witnesses who gave evidence 
about the occurrence were Gaman and Dhala 
Chaukidar. Gaman’s house is just opposite the 
Lohar’s shop. He deposed that Thana and Faika 
passed by his deorhi while he was sitting there 
and went and stood by the Lohar’s shop. Moham¬ 
mad son of Hassan, Ghulam Ahmad and Ghulam 
Mohammad,, sons of Sultan Ahmad who were 
j v- already there picked a quarrel with Thana and 
' 4 Falak Sher and exchanged abusive language 
with them. Mohammad said that he would not 
permit Thana and Falak Sher to work the 
kharas. On this both sides raised shouts of “Ali, 
Ali.” He chained the door of the deorhi from 
inside and ascended the roof. Presently about 
24 persons of Mohammad’s side and five or 
seven persons of Thana’s side arrived. They 
were armed with chhavis and kulharis and 
started fighting. Dhala’s statement, though on 
the same lines as the first information report 
made by him, was slightly different from it. He 
said that the party of Phalla was standing out¬ 
side Fatta’s house and that of Mohammad out- 
side Ahmad Machi's house. Those two houses 
are on opposite sides of the well mentioned in 
the report and according to the plan of the spot 
they must be about 40 yards distant from each 
other. In examination-in-chief he said that he 
proceeded to the police station immediately, but 
v ^ hen unde r cross-examination he admitted that 
he remained on the spot for about is minutes. 
He waa definitely questioned about the participa. 
tion of Qadar Dad and Sardar Khan accused. 
About the first ho said he did not see him on 
the spot and about tho second he averred that 
he had met him at Dmga and he was not in the 
village on that day. 

Cl 2 ] The appellants as well as the accused 
who were acquitted by the Additional Sessions 
Judge denied their guilt but none of them put 
forward any counter version. This is rather 
curious, because some of them at least those who 
were injured, must have made detailed state. 

?? P r ° se ° u ‘ ion witnesses in the cross case. 
Qadar Dad denied that Faika and Thana gave 
him a beating a few days before the present oo. 
^ nc f; appeared to admit that he had 

, ut ex , piained ^^ m. 
22 5T b y falllD g f rom a house about a 

■V g g* 1 ? As regards this fresh injuries he 

he had rece ‘ved them separately, 
probably he meant that at some place other than 

He said that he woulS 

eiviDe the detailSl but 

Ahmad son of Sultan Ahmad, 
Aral and Khushi denied that they had any in! 


juries. Ghulam Mohammad son of Sultan Ahmad, 
Ghulam Mohy-un-Din, Mohammad son of Dam 
Din, Mohammad son of Ahmad and Rasula 
ascribed their injuries to the other party, but did 
not consider it necessary to say how they were 
caused and why. The statement of Moham- 
mada son Ghulam of Hassan was that the other 
party pursued him and beat him. 

[14] The learned Sessions Judge did not accept 
most of the evidence of the prosecution wit- 
nesses, mainly on the grounds that most of them 
were accused in the cross case and they were 
related inter se. His opinion was that though 
there was previous enmity between the two fac¬ 
tions, it was the dispute at the kharas between 
Thana and some persons of the other side that 
was the proximate cause of the trouble, that 
both sides went running to the spot in batches 
of one or two on hearing the noise and injured 
one another. The position taken up by the Crown 
was that it was a case of free fight, inasmuch 
as both sides came ready and armed with a 
view to pick fight with their opponents. The 
learned Judge did not accept this view, nor did 
ho hold that the accused party formed an unlaw¬ 
ful assembly. Ho, therefore, held that each per¬ 
son was responsible for his individual act and 
sinco he thought that there was no convincing 
evidence as to who caused injuries to the dead 
men, he convicted only those persons who in 
his opinion were proved to have injured the 
prosecution witnesses. It may also be mentioned 
that in the opinion of tho Sessions Judge the 
offenco in respect both of Fazal Illahi and 
Allah Din did not amount to murder. 

[ 16 ] I am not satisfied with the appreciation 
of the entire evidence by the learned Sessions 
Judge and in my judgment he has ignored some 
very important oircumstances which had no 
mean bearing on tho case. He particularly under, 
estimated the value of the evidence of Dhala 
and Gaman. Dhala, it is admitted, was not 
connected with either side and taking into con- 
aidoration his statement, about which he was not 
cross-examined at all, that at the time the occur- 
rence took place he was cutting grass from the 
bajra crop of Phalla accused, one may be justi- 
hed in inferring that he was either a kamin of 
his or worked for him every now and then. His 
report shows that he left for the police station 
before there was any fight and accordingly he 
could not know how it would result when it 
begins. He could, therefore, have neither any 
data nor motive to suppress the truth or to 
exaggerate the inoident. The report itself is of 
non-partisan charaoter. It is true that he did 
not stiok to all what he had stated in the report 
while he was in the witness box, but if we read 
the report ana the statement together we can 
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have no difficulty in arriving at the truth. 
Gaman, I concede, cannot be described as an 
independent witness. He admitted that he had 
enmity with the accused party and his son was 
an accused person in the cross case. But it 
cannot be ignored that he was a natural witness. 
Moreover, the evidence that he gave was some¬ 
what different from that given by the other 
witnesses and was consistent with Dhala’s report. 
It may be that it is not safe to accept his state¬ 
ment with regard to the presence of all the per¬ 
sons named by him and the part played by 
them, but, in my opinion, he was right in saying 
that he noticed a large number of persons of 
both sides collected near his house and they were 
armed with chhavis and kulharis and began to 
fight. I agree with the learned Sessions Judge 
that probably Thana’s story that Araf had over¬ 
heard the talk between him and his mother and 
consequently the accused party had collected 
near the kliaras with the intention of attacking 
is exaggerated and what really happened was that 
they all went to the spot on coming to know of the 
dispute at the kliaras . The learned Judge has 
accepted the statements of those of the prosecu¬ 
tion witnesses who were injured in coming to 
the conclusion that they went there in batches 
and has inferred from this that the same must 
have been the case with the accused party. But 
he omitted to note that these witnesses were 
waiting to be tried in the cross case and they 
could not very well admit that they went in a 
body. But even if they did not and they went 
only in batches, in view of the evidence of 
Gaman and Dhala—and the latter’s evidence in 
this respect is supported by his report—there 
cannot be the slightest doubt that after both 
parties had collected in large numbers, they got 
ready to fight and attack their opponents. Their 
numbers were considerable, some of them were 
armed with chhavis , some with kulharis and 
their attitude was defiant. I have not the slight¬ 
est hesitation in coming to the conclusion that 
this was a typical case of a free fight. 

[ 16 ] Mr. J. G. Sethi, counsel for the appel¬ 
lants, relying upon observations of Harrison and 
Addison JJ. in [Ahmed Sher v. Emperor] 
A. I. R. 1931 Lah. 613, 1 urged that unless there 
was evidence to show that there was a pitched 
battle between the two sides, it cannot be held 
that there was a free fight. That appeal was 
originally heard by Harrison and Dalip Singh JJ. 
and as they could not agree, the case was laid 
before Addison J. Harrison J., after pointing 
out that the prosecution witnesses were not reli¬ 
able and it was difficult to hold that the accused 
were the aggressors, observed as follows: 

“But there are many cases when it cannot be 

1. C31) 18 A. I. B. 1931 Lftb, 613 : 132 L C. 381. 
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decided on the evidence which side or which individual 
began the attack. When this is so the difficulty is 
usually avoided by holding that there was a 'free fight,’ 
that every body who took part in it is guilty, that every 
injured man must have taken part and any man who 
cannot show the impossible, namely that, when struck, 
he was exercising his rights of private defence (in 
however clumsy and inefficient manner) must be guilty 
of having participated for free fights connote not one 
but two unlawful assemblies in the shape of the rival 
armies. But what is a 'free fight.’ From a study of 
judgments in riot cases it might be concluded that 
whenever the Magistrate cannot make up his mind as to 
who began the battle the fight was ‘free’. This however 
is not a correct definition. A free fight is one when both 
sides mean to fight from the start, go out to fight and 
there is a pitched battle. The question of who attacks 
and who defends in such a fight is wholly immaterial 
and depends on the tactics adopted by the rival com¬ 
manders.” 

[17] Addison J., who agreed with Harrison J. 
made the following remarks : 

"An attempt was made by the Crown counsel to 
argue that the circumstances in the present case at least 
made it clear that there was a pitched battle if they did 
not go so far as to establish that the accused attacked 
the complainant's party which was doing nothing. 
There is no question that if there was a pitched battle, 
both sides would be guilty and neither would be entitled 
to the right of private defence. From the above discus¬ 
sion however it will appear that the circuTnstances aro 
not such as to lead unhesitatingly to the conclusion that 
there was a pitched battle. The assessors were of 
opinion that in fact there was a pitched battle or free 
fight and if I were allowed to hazard a guess it might 
be that this was the case. I have however 6hown that 
on the whole the circumstances are in favour of the 
accused and indicate that they were attacked as they 
were going along the road to Sabowal.” 

[ 18 ] I accept the definition of free fight given 
by Harrison J. but would add that the question 
whether or not there was a free fight in a parti- 
cular case must depend upon the peculiar facts 
of that case. In the case cited before us there 
were two conflicting versions, one by the pro¬ 
secution and the other by the accused party and 
as was pointed out by Addison J., the evidence 
showed that the accused’s version was possibly 
the correct version. In the present case the ac¬ 
cused did not give their version at all and in 
view of what I have said about the evidence of 
Dhala and Gaman the conclusion is irresistible 
that both parties collected near the kharas in 
large numbers and were ready for the fight. It 
is true that they had been attracted by the dis¬ 
pute that took place between Thana and one of 
two persons of the other side, but that was only 
the proximate cause. The real cause of the 
trouble was that they had been on inimical 
terms with one another for many years and they 
had old scores to settle. I do not believe that 
in a case of this kind it is necessary for the pro¬ 
secution to prove by direct evidence that the 
parties have been making preparations for the 
fight before they collected in full force. In the 
circumstances it is immaterial whether the fight 
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was started by them or by the other side, because 
even if the other side were the aggressors, the 
accused party could not plead the right of self- 
defence. It was held in [Farman Khan v. 
Emperor] A. I. R. 1926 Pat. 433 2 that before a 
man can avail himself of the defence that he 
used a weapon in defence of his life he must 
(satisfy the Court thatthat defence was necessary 
that he did all he could to avoid it and that a 
man cannot, in any case, justify killing another 
by pretence of necessity unless he were wholly 
without fault in bringing that necessity upon 
himself. When a body of men are determined 
to vindicate their rights, or supposed rights, by 
unlawful force, and when they are engaged in a 
fight with men who, on the other hand, are 
equally determined to vindicate by unlawful 
force their rights, or supposed rights, no question 
of self-defence arises. 

[19] Apart from this, on consideration of the 
entire evidence and the circumstances, I am 
convinced that the accused party were the 
aggressors in this case. We know that before 
the first blows wore exchanged, the accused party 
numbered about 26 and their opponents were 
only ten or twelve. Even if we do not accept 
the exact numbers given by Dhala and Gaman, 
this much cannot be denied that the accused out¬ 
numbered their opponents. In the face of this, 
it cannot be believed that the latter would take 
the courage of starting the light. The result that 
ensued, I mean the number and nature of 
injuries sustained respectively by persons on 
both sides, further strengthens this conclusion. 
Mr. Sethi cited some authorities to show that 
the mere fact that one side came worse off in a 
light and received more injuries than the op¬ 
posite side does not necessarily prove that the 
latter were the aggressors. This is of course cor. 
recfc, but it is not only the injuries that I con¬ 
sider Jo be the deciding factor in the present 
case, but other circumstances and facts as well. 
It was held by Din Mohammad J. in [Saudagar 
Hmgh y. Emperor] a. L R. 1944 Lah. 877 , 8 that 
in cross cases, where the accused in one case 
figure as witnesses in the other and the evidence 
is obviously of a partisan character, circum¬ 
stances which are reliably established aliunde can 
serve as a proper guide in adjudicating upon the 
gnilt or innocence of the persons involved, 

to iS 81476 mi8Carria « e of justice is bound 

thiSi ^ hG> “^important question to decide in 
fflie case is which of the appellants were proved 

uwnwiK i0ipate f S the fight 1 d0 DOt l0 °k 

gpon with approval the method adopted by the 
K fl) 18 AJRl 1826 Pft t- : 5 Pat. 520 : 98 I. 0. 
f' fM) W A.I.B, 1944 Lah. 877, 
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learned Sessions Judge who has in this respect 
relied upon the statements of the injured persons. 
No doubt, when a man is attacked in broad day. 
light, he is in the best position to say who his 
assailant or assailants were, but when, there is a 
fight between a large number of persons on each 
side, there is bound to ensue a confusion and 
mistakes are very likely. Moreover, there is 
always the danger of exaggeration. A careful 
reading of the evidence of the injured persons 
in this case goes to show that very probably they 
ascribed their injuries to different persons, not 
because they had been injured by them in fact 
but because they wanted to rope in everybody. 
The learned Sessions Judge has himself rejected 
their evidence on other and more important 
points. I am, therefore, surprised that he should 
have placed implicit reliance upon them for this 
purpose. The best course, in my opinion, would 
be to hold that only the appellants who had 
marks of injuries on their persons were present 
and the case with regard to the others is doubt, 
ful. It was urged on their behalf that it is pos. 
sible that they arrived when the fight was going 
on. But they never raised such a plea in their 
statements either before the Committing Magis. 
trate or at the trial. One of the three persons 
named by Dhala in his first information report 
was not injured. I am prepared to believe that 
he was a member of the accused party, but since 
he had no injury on his person, it is quite possible 
that he left the place and ceased to be a member 
of the assembly before they assaulted their 
opponents. 


- -- — ouuuio, _luo case, so 

far as Allah Din is concerned, admits of no 
doubt. He was very mercilessly beaten and the 
persons who belaboured him evidently did so 
with the intention of killing him. The doctor’s 
opinion, to which I have referred in an earlier 
part of this judgment, is also to the effect that 
the injuries were sufficient to cause death in the 
ordinary course of nature. The fact that the 
immediate cause of death was gas gangrene is 
not materia 1 , because some of the injuries were 

TW J X i? nd to become gangrenous. 

But the objeot of the assembly merely was to 
? v .® , a bating to their opponents and 
it is doubtful whether the killing of Allah Din 
was in prosecution of that objeot. Taking into 
consideration the serious nature of his injuries it 

can 1* s^ that the persons who aotuSy al 

tacked him were guilty of murder, but it is not 
possible to say with certainty who those persons 
* was urged on behalf of the Crown that 

armedSth° f fci e “ emb t ra of the assembly were 
ElS?* cW ,T? aDd takvjas > they all knew 

thet d ar^r? S i ey to ** caused * and 

they are all liable for murder under Part 2 of 
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S. 149, irrespective of the facts whether they 
participated in the attack, or whether the death 
was in prosecution of the common object or not, 
but it will be seen that the words “such as the 
members of that assembly knew to be likely to 
be committed" are also followed by the words 
"in prosecution of that object" and, in my opi¬ 
nion, it was necessary for the prosecution to show 
that the members of the assembly not merely 
knew that death was likely to be caused, but 
further that it was likely to be caused in prose¬ 
cution of the common object of the assembly. It 
was held by Dalip Singh J. in 1931 Lah. 513 1 . 
cited above that if a large number of per¬ 
sons go to assault one man with dangs , it may 
be held that death is likely to ensue, but the 
presumption does not apply with the same force 
in a case where a large number of people are 
assaulting a similar large number of people even 
though some of them are armed with dangs and 
sticks. I am inclined to think that the same 
principle should apply in this case despite the 
fact that the arms carried by some members of 
the opposite faction were chhavis and takwas 
and all that can be held i3 that grievous hurt 
was likely to be caused, i. e., offence under S. 326 
was likely to be committed. So far as Fazal 
Illahi is concerned, he, as pointed out above, 
died a month and a half after the occurrence, and 
his injuries were neither individually nor collec¬ 
tively sufficient to cause death. His was a case 
of grievous hurt and so were those of Thana and 
Fateh Mohammad, and as I believe that these 
hurts were caused in prosecution of the common 
object of the assembly, the appellants who are 
proved to have been the members of the assembly 
are liable for them under S. 149, Penal Code. 

[ 22 ] The result, irumy opinion, is that the ap¬ 
peals of Sultan alias Thana, Fazal son of 
Mohammad Alam, Ahman, Abdul Karim alias 
Karim, Hussain and Jullu appellants should be 
accepted, their convictions and sentences set aside 
and it be ordered that they be released forth¬ 
with. Out of the remaining appellants Ghulam 
Rasul, Mohammad son of Ghulam Hassan and 
Khushi have already been convicted under S. 326, 
Penal Code, and have been sentenced to five 
years’ rigorous imprisonment each. In view of 
what I have said above, I maintain their con¬ 
victions and sentences and dismiss their appeal. 
The appeals of the remaining appellants are also 
dismissed but for the reasons mentioned above I 
accept the revision petition against them and 
alter their convictions from S. 323 to S. 326, read 
with S. 149, Penal Code, and enhance their sen¬ 
tence to four years’ rigorous imprisonment each. 

Mohammad Sharif J. — I agree. 

«i.B./D.H. Order accordingly . 
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Din Mohammad and Mohammad Sharif JJ. 

Mool Chand Behari Lal — Plaintiff _ 

Appellant v. S. D. Chand and Co. — Defen¬ 
dant—Respondent. 

Second Appeal No. 1264 of 1944, Decided on 1-2-1945, 
from decree of Dist. Judge, Lahore, D/- 20-6-1944. 

Contract Act (1872), S. 74 — Contract specifying 
certain sum payable in case of breach — Section 
applies whether actual loss is caused or not—Court 
has full discretion to award ‘reasonable compensa¬ 
tion’ subject to maximum amount stipulated even " 
in cases where there is no data for estimating 
damages caused — Where amount stipulated is 
proved to be ‘genuine pre-estimate of damages’ to 
satisfaction of Court, it may award whole amount 
as reasonable compensation. 

Where some amount is paid by way of earnest money 
or kept in deposit for the due performance of any obliga¬ 
tion under a contract, it is always for the Court to 
determine, under S. 74, what amount, if any, would bo 
“reasonable compensation” under the cricumstances of 
a particular case. Section 74 is applicable in all cases 
where a sum is fixed as the amount payable in case of 
breach, regardless of the fact whether any actual loss 
was or was not caused. If the Court considers that the 
sum named is not excessive or unreasonable it shall 
allow it, or otherwise reduce it to the figure it considers 
reasonable to allow. In cases where there is no data to 
estimate the amount of damages actually caused, the 
discretion of the Court is unfettered in allowing wbat 
it considers “reasonable compensation,” subject, of 
course, to the maximum fixed by the parties. Where a 
party asserts that the amount mentioned as payable in 
case of breach, is a “genuine pre-estimate of damages,” 
calculated by the contracting parties, and should not on 
that account be disturbed, it might be established that 
this is so and the Court, if satisfied, will adopt it os 
"reasonable compensation” to be awarded. But the final 
say is with the Court and not with the litigant. 

[ Para 23] 

A secured a contract from a railway company for the 
loading and unloading and street delivery of goods to be 
carried by the railway. A in his turn gave the contract 
to B under the terms of which three months notice 
was necessary to put an end to it and the remuneration 
of the guarantee-broker, i. e., B was Rs. 1,000 for one lac 
maunds of goods monthly for inward and outward 
goods traffic. B was to deposit a sum of Rs. 5,000 as 
security for the duo performance of his duties under the 
contract. B suddenly stopped to perform the duties under 
the contract upon whioh A forfeited the sum of Rs 3500 
lying with him as deposit: 

Held that the sudden termination of the agreement by 
B must have caused much inconvenience and mental 
worry to A who naturally had to make some other arrange¬ 
ments immediately to continue the work of carrying 
goods which he had agreed to in his contract with the 
Railway. It was not a case where simply because no 
damage had been demonstrably proved or the ensuing 
damage had been prevented or reduced to the minimum 
by the superior vigilance and prompt action of A, no 
compensation or only a token compensation be allowed. 
Looking to tho terms of the agreement and the amount 
of business to be transacted the forfeiture of one month’s 
earnings, i. e., Rs. 1,000 which was only 20 per cent of 
the total deposit, was not unreasonable or excessive. 
Case law discussed: [Para 26] 

M. L. Puri, Abdul Aziz and D. K. Mahajan — 

for Appellant. 

Mohd. Amin Khan — for Respondent. 
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Mohammad Sharif J. — This is an appeal 
ty the plaintiff firm against the decision of the 
learned District Judge, Lahore,^ reversing the 
decree of the first Court and dismissing their suit. 

[21 The parties are commercial firms. The 
respondents secured a contract from the North¬ 
western Railway, for the loading and unloading 
and street delivery of goods carried or to be 
carried by the railway, on terms with which we 
are not concerned in this case. The respondents, 
f in their turns gave the contract to the plaintiffs 
and the terms were embodied in an agreement, 
Ex. PI, dated 5 4-1937. One of the conditions was 
that the plain tiff-appellants were to deposit a 
aum of Rs.. 5,000 as a seourity for the due per¬ 
formance of their duties under the contract. 
The parties could not pull on well. The plain- 
iiffs were charged with having failed to perform 
their duties properly in accordance with the 
terms and that they were competing the business 
of the respondents. The plaintiffs denied these 
allegations and, on the other hand, alleged that 
they had been induced to enter into the agree¬ 
ment through fraud. The plaintiffs stopped 
work on 22nd June 1937 and the respondents 
forfeited the amount of Rs. 8,500 which was at 
the moment lying with them in deposit A suit 
for the recovery of the sum forfeited together 
with interest and some money alleged to be due 
on account of cartage was instituted on 9th 
April 1940. The oase went up to the High Court 
and was remanded by order dated 2nd Novem¬ 
ber 1943 with the direction that: 

“The trial Court must consider in the first placo 
■whether cl. 3 read with other clauses is penal and, if 
so, what is tho effect. If it is penal, the Court must 
hold that the defendant cannot retain Rs. 8500. It must 
■further go into tho question whether the defendant can 
retain out of tho sum any damages suffered by him. 
These damages, of course, will have to be proved in tho 
Oourt below.'* 

[8] The plaintiffs' plea that they had been 
.induced to enter into the agreement through 
fraud was given up and it was admitted that they 
bad been guilty of the breach of contract. The 
question of cartage was left open for fresh 
.decision. 

[4] After remand, the first Court held that 
til. 8 was not penal, that no actual damage was 
proved, to have been caused to the defendants 
«i)n account of the breach of the agreement by 
ihe plaintiffs, that there was nothing due on 
account of the cartage and since breach had 
laken place, the defendants were allowed the 
nominal damage of Re. l and the plaintiffs’ suit 
for the recovery of the sum forfeited minus Re. 1 
''together with interest and future interest was 

B .ecreed. On appeal, the learned District Judge 
^versed the decree of the first Court. He agreed 
-t/iih the first Cpurt that; 
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“Clausa 3 is not penal in its nature and that the 
amount of Rs. 5,000 represented a fairly genuine pre¬ 
estimate of damages and was not excessive or unreason¬ 
able, having regard to the nature of the work and the 
amount of business to be transacted. Tho defendants 
were, therefore, entitled to forfeit the whole of this 
amount on a breach by the plaintiffs." 

[ 5 ] Hence this appeal. It is contended by the 
learned Counsel for the appellants that the case 
falls under S. 74, Contract Act and though a 
specific sum was named as payable in case of 
breach, the Court had full powers to allow only 
‘reasonable compensation* not exceeding the 
amount so named and that as in this case no 
actual damages was proved, it was a case of 
nominal damages only. Section 74 reads: 

“Whon a contract has been broken, if a 6um is 
named in the contract as the amount to be paid in tho 
case of such breach, or if the contract contains any 
other stipulation by way of penalty, tho party complain¬ 
ing of the breach i9 entitled, whether or not aotual 
damage or loss i3 proved to have been caused thereby, 
to receive from the party who has broken the contract 
reasonable compensation not exceeding the amount so 
named or, as the case may be, tho penalty stipulated 
lor." 

[6j A large number of authorities have been 
cited by the counsel for tho parties. The appel¬ 
lants relied particularly on [Bhai Panna Singh 
v. Arjun Singh Bhajan Singh] A. I. R. 1929 P. C. 
179. 1 In this case there was a contract for tho 
sale of a building and it was one of the condi¬ 
tions in tho agreement that “tho party retracting 
from the contract shall pay Rs. 10,000 as 
damages.” Two suits were instituted, one by the 
vendors claiming rs. 10,000 as damages and in 
the other suit the purchasers claimed Rs. 10.000 
as damages and recovery of the earnest money 
and the value of the stamp paper purchased. 
Tho case ultimately went up to the Privy 
Council. It was observed by their Lordships : 

“The effect of S. 74, Contract Act of 1872, is to 
disentitle tho plaintiffs to recover simplioiter the sum of 
Rs. 10,000 whether penalty or liquidated damages. The 
plaintiffs must prove tho damages they have suffered. 
The only evidence of loss is that of tho loss on resale by 
Rs. 1,000. * 

[7] [Michel Habib v. Sheikh Sulaiman 
El Taji] A. 1 . R. 1941 P. o 101 2 is an appeal from 
Palestine. At p. 103 it was observed. 

“Agreed liquidated damages, if to be enforood, 
must be tho result of a * genuino pro-estimate of 
damages' to use the illuminating phrase of Lord 
Dunedin. They do not include a sum fixed in terrorem 
covering breaches of oontraot of many varying degreos 
of importance the possible damages from which botr no 
relation to tho fixed sum, and which obviottflu have at 
no time been estimated by the contracting parties . It 
seems right therefore to oonolude that now when tho 
code is applied to contracts, 'damages' will be taken to 
mean aotual damages, and the artiole will only apply to 
an agreement wbioh represents ‘a genuine pre-estimate 
of damages.* .Where there is suoh an agreed sum *no 
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more and no less’ can be awarded. Bnt if the Court 
applying well-known rubs has to conclude that the sum 
agreed was a penalty, whatever it may be called in 
the agreement, then the penal stipulation will not be 
enforced ” 

[8] On the basis of these authorities, the 
learned counsel for the appellants argues that the 
amount named in the agreement as the sum to 
be forfeited in case of breach by the plaintiffs 
is no mere than a stipulated sum fixed in terro- 
rem the whole of which could not be forfeited 
but only such as under the circumstances the 
Court considers reasonable. 

[9] The learned counsel for the respondents 
refers to [Manian Pattar v. Madras Railway 
Co.] 29 Mad. 118 . 3 In that case a person had 
entered into a contract with the railway for 
the supply of coal and had deposited I*s. 850 as 
a security for the due performance of the con¬ 
tract. As ho failed to make punctual deliveries 
in accordance with the agreement, the amount 
was held forfeited. In execution of a decree 
against the contractor his right, title and inte. 
rest, if any, in the said deposit was sold and 
purchased by the appellant. The question was 
could he recover the amount from the Company 
or not ? Their Lordships at p. 119 pointed out: 

“In other words the rule governing the classiof 
cases under considprution is that, where the instrument 
refers to a sum deposited as security for performance, 
the forfeiture will not be interfered with if reasonable 
in amount." 

[ 10 ] Further on at p. 119 bottom: 

“Unless therefore the forfeiture of the deposit in the 
present case be found to be unreasonable it must be 
treated as valid. With reference to this aspect of the 
question no arguments founded on the facts of the case 
were put forward on behalf of the appellant aud having 
regard to all the circumstances of the transaction there 
is no ground whatsoever for Baying tbat it is otherwise 
than perfectly reasonable." 

[11] In 83 Mad. 375, 4 5 there was a difference 
among the Honourable Judges as to the appli¬ 
cability of the doctrine of English law in cases 
of contract regarding the return of deposit. The 
matter subsequently came up in a Letters Patent 
Appeal which is reported as 88 Mad. 178° The 
facts were tbat A bad entered into a contract 
with B for the purchase of land belonging to the 
latter for Rs. 41.000. Of this amount Rs. 4000 
was paid in advance. The balance was to be 
paid partly by means of a mortgage and partly 
in cash before a due date. It was further pro¬ 
vided tbat if the contract was not performed in 
due time, Rs. 4000 was to be forfeited. A, the 
purchaser, failed to perform his part of the con¬ 
tract and B 6old the land to some other person 
and realised Bs. 1,000 in excess of the price 

3. (’06) 29 Mad. 118. 

4. CIO) 34 Mad. 375 : 8 'I. C. 941, Natesa Iyer v. 

Appavu Padavncbi. 

5. (’15) 2 A. f. R. 1916 Mad. 896 : 38 Mad. 178 : 19 

I. C. 4C2 IF. B.), Natesa Iyer v. Apavu Padayacbi. 


agreed upon with A. A brought a suit for specific- 
performance or, in the alternative, for the reco¬ 
very of Bs. 4000 paid by him. White C. J. held 
that S. 74. Contract Act did not apply and that 
the sum of Bs. 4000 was named in the contract 
as an "advance'' and not as the amount to be 
paid in case of breach. Why should it be assumed 
tbat it was paid with a different intention from 
tbat stated in the contract? About the end of 
his judgment his Lordship observed : 

“The proposition as to the reasonableness of the sum 
deposited as security is in accordance with the passage ' 
in Sedgwick on Damages which the learned Judges cite. 

If the question of reasonableness is a matter which can 
be taken into account, I am certainly prepared to hold; 
that a 10 per cent deposit, os in this case, on the pur¬ 
chase price, is reasonable." 

[ 12 ] Miller J., who agreed with the Hon’bl* 
Chief Justice in this case, observed : 

“There may be enses where the Courts must 6nd 
that the amount of the deposit or payment in advanco 
is 60 great in comparison with the amount payable 
under the contract, that the parties cannot have intended 
it as a mere security for perform ance, but rather as ft. 
punishment for non-performance of the contract, and 
in those cases the Court may doubtless refuse to allow 
the retention of the whole of the deposit; but wherfr 
there is no such disproportion and nothing unreasonable 
in regarding tbe deposit as a security then the defaulter 
will not be allowed to recover back wbat he has paid on> 
an express stipulation that it shall be forfeited in tho 
event of default" * 

[13] 86 Mad. 229° doe9 not deal with the matter 
in dispute. It deals with the question where no 
interest is payable until default but interest at 
an exorbitant rate is payable as from the date 
of default the Court has power under S. 74, Con¬ 
tract Act to treat the latter stipulation as a? 
penalty and award reasonable compensation. 

[14] In A.I R. 1926 Mad. 1133 7 there was a con¬ 
tract for the delivery of goods and the suit was 
brought for tho recovery of damages for breach 
of the contract by the respondents against tho 
appellant. At p. 1136 the following observation 
is made: 

"In all cases of deposits on contracts it is well estab¬ 
lished that a person in default cADn»»t claim a return of 
the deposit and in this case, as it is not denied tbat if 
the contract was broken dumnges would be much more 
than the amount depo>ited no obligations arise to return 
the deposit for which credU will be given as in estimat¬ 
ing the amount of damages." 

[15] In A. I. R. 1945 Mad. 269, 8 the previous 
ruling 98 Mad. 178, 15 referred to above, was consi¬ 
dered and explained. At p. 278 their Lordships, 
while referring to the earlier judgment, 88 Mad- 
178, 6 remarked: 

"According to the head-nole, White C. J. and 
Mi ller J. held that neither S 64 nor S. 74, Contract Act 

6. (13) 36 Wad. 229 : 18 1. C. 417, Muthukrishmer v. 
Sankaralingam Pillai. 

7. (’26) 13 A. I. R 1926 Mad. 1133 : 50 Mad. 161 : 9& 
I. C. 516. Subbarayar D. J. &. Brothers v. Munuswami 
Iyer & Sons. 

8. (*45) 32 A. I. R. 1945 Mad. 269 : 1. L. R. (1946> 
Mad. 134, Achuthan v. Govindan Karnavan. 
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is applicable to a deposit of this nature because the stipu¬ 
lation for its forfeiture in case of breach U not one by 
way of penalty. We do not , however, read the majority 
decision as indicating that rcliej^can never be given in 
a case 0 / a dci>osit. but A6 meaning th*t in that case tho 
forfeiture of the deposit was not unreasonable as it 
merely represented ten per cent, of the purchase consi¬ 
deration. In fact, in the course of his judgment, 
Miller J. pointed out that there might be cases where 
the Court must find that the amount of deposit or pay¬ 
ment in advance i 3 so great in comparison with the 
amount payable under tho contract that the parties 
,W could not have intended it as merely security for per¬ 
formance, but rather as a punishment for non-perform- 
aoco of the contract. In such cases the Court might 
doubtless refuse to allow the retention of the whole of 
the deposit." 

[16] The latest Madras view, therefore, is that 
the amount of the deposit can be interfered with 
in cases where it is found to be unreasonable or 
excessive. The Court has full power to go into 
that question whether S. 74 did or did not apply. 

[17] A. i. R. 1922 Cal. 104® is a case in which 
the appellants paid to the respondents the res- 
pective sums of rs. 162 - 8-0 and Rs. 620 , the agree¬ 
ment being that those amounts were to remain 
in deposit with the respondents to be eventually 
credited as part payments against the final order. 
There was no reference to, or discussion of s. 74 , 
Contract Act. In this judgment English autho¬ 
rities were referred to. It was pointed out that 
it is not in every case of default on the part of 
tho purchaser that the vendor is entitled to 

v rato'R the doposit. The circumstances of the cose 
would bo taken into consideration. 

[ 18 ] [Mahadeo Prasad v. Siemens (India) Ltd.] 
A. I. R. 1934 Cal. 286 10 is a case which has been 
very much emphasized by the learned counsel and 
whroh was followed by the learned District Judge 
in this case. In that case the suppliers of an 
oil plant entered into very stringent guarantees 
with the purchaser in respect of capacity 
economy and efficiency of the plant and by a 
subsequent agreement named a figure as damages 
to be paid in case of non-fulfilment of the 
guarantees. In a suit by the purchaser claiming 
the figure named as damages for breach of the 
guarantee it was held that 

“as it could not bo inferred from the ’evidenoe 
of a pnoral nature that the figure named in the eeree- 
e f°«Mive or unreasonable pre-estimiHoof 

isgsjz** 11 * ™ entitied 10 o! 

t JaL 1 * ? 1 0t known what wa3 th « Price paid 

it lW Jf P L° Dfc iudgment is 8 »knt about 

it. Bat it shows that Rs. 40,000 was agreed to be 
S f ° r v. br0ach of the Santee. The 

a 2 K aS fT f ° re * hBVe ran int0 

?M_ it »b difficult to com e to any conclusion 
9 i l?- 1 .* A .. L R .\ 1922 Ool. 104 : 65 Cal. 042» : 67 
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whether, under the circumstances, the amount 
of damages agreed upon by the parties was or 
was not excessive. The learned Judge in the 
course of his discussion about A. I. R. 1929 p. c. 
179 1 says that he was not clear as to the mean¬ 
ing of the word ‘simpliciter* used in the Privy 
Council judgment. He puts the query, "Does it 
mean that the sum named is to be of no effect 
at all ? The Judicial Committee do not say so. 
It is true that they say the plaintiff must prove 
his damages. But is not the figure named some 
proof ? It is not to be conclusive proof, but is it 
not some proof ? Is not the estimate made by 
the parties with full consideration some evi¬ 
dence? I think it 19 " The learned Judge evidently 
thought that the sum named by the parties is a 
good proof of the amount of damages that have 
been caused. But with the utmost respect to the 
learned Judge, this is not the meaning of which 
the Privy Council judgment is susceptible. Their 
Lordships of the Privy Council clearly intended 
to convey that tho plaintiff must prove his 
damages; in other words, that the sum named by 
the parties was not to be taken itself as proof of 
damages. 

[ 20 ] (Mirza Hazar Khan v. Saidan Ali] si 
P. R. 1910J 1 is a very short judgment in which 
the appellant was liable to pay damages to the 
respondent for failure to deliver possession at the 
rate of Rs. 10 per day. In the course of the 
judgment it was remarked : 

°? se i in v whicb > ez-’uaissilaU rei, it is i m - 

pos \ ,b 0 *® flx ,h0 ®»«t amount of damages actually 

not 1 /n? 8 1™“ “ , b u° a , ch 0f C0ntrttC ‘. Courts of equity do 
not in ter fern with tho contract of tho parties who in 

anticipation of tho breach, have stipulated that a fiicd 

to'bo 8 nniri < h b0 (V, C8a,ded as . ,ho nioasur ®"of compensation 
to bo paid by the person violating the contract/’ 

[3ll [Lachhman Das v. Bhoja Ram] a. i r 

1925 Lab. 284 is a case where the defendant 

agreed to sell his residential house to the plain 

tiff for Rs 13,700 and Rs. 3,200 were received as 

r e f 8t rr y - 11 waa stipulated that the party 

iShfctJ 8 * t0 Carry 0Ut ^ ““tract would Z 
hable to pay Re. 3, 200 . The vendor failed in th5 

6 4 W mSl WM b r >Ught f0r the racovery of 
Bs. 6,400 made up of Ra 8,200 paid as earnest: 

money and Ra a 200 claimed on account of 

further- 68 E? 8 ? tho , ag 5 eemen ‘- The vendor had £ 

Rs lh8 U ra r 0rrcd h ’i- h0US ° oatG “ 3ib ly for 
Rs 13,000 but id reality for a sum 

g. ? 6ir Lord8hi P a held that* Hakim 

Sni the i, aub3equent vendeo) not willing to 
sell the house eveu for Rs lftnnn , 

indication of tl v jnfo, 

gsLsswaKS 

iTl’as! 12 ?■ : 7 r - 0-1014. 

12. (26) 12 A. L R. 1926 Lah. 284 : 84 I. 0. 886 
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[ 22 ] In [Ramchand v. Central Flour Mills of 
Kasur] a. I. R. 1935 Lah. 192, 13 the appellant 
himself had brought a suit for the recovery of 
Rs. 5,250 on the basis that he had suffered 
damages on account of breach of contract by 
the other party. It was found as a fact that he 
himself really was guilty of the breach. Rupees 400 
had been paid by way of earnest money for the 
refund of which also a claim was made by the 
appellant. In the course of the judgment, it was 
pointed out that when a plaintiff repudiated the 
contract into which he had entered with the 
defendants, he would not be entitled to recover 
that portion of the earnest money which he had 
paid. It appears that that amount was not con¬ 
sidered unreasonable in view of the damages 
• that had been caused to the other party by 
reason of the breach of contract by the plaintiff. 

[23] On a review of all these authorities, 
I think it is quite clear that whether some amount 
is paid by way of earnest money or kept in 
deposit for the due performance of any obligation 
under the contract, it is always for the Court to 
determine what amount, if any, would be “reason¬ 
able compensation” under the circumstances of a 
particular case. Section 74 is applicable in all 
cases where a sum is fixed as the amount payable 
in case of breach, regardless of the fact whether 
any actual loss was or was not caused. If the 
Court considers that the sum named is not 
excessive or unreasonable it shall allow it, or 
otherwise reduce it to the figure it considers 
reasonable to allow. In cases where there is no 
data to estimate the amount of damages actually 
caused, the discretion of the Court is unfettered 
in allowing what it considers “reasonable com¬ 
pensation,” subject, of course, to the maximum 
fixed by the parties. Where a party asserts that 
the amount mentioned as payable in case of 
breach, is a “genuine pre-estimate of damages”, 
calculated by the contracting parties, and should 
not on that account be disturbed, it might be 
established that this is so and the Court, if satis¬ 
fied, will adopt it as “reasonable compensation” 
to be awarded. But the final say is with the 
Court and not with the litigant. 

[ 24 ] The learned counsel for the appellants has 
quoted 5 ALL. 238 14 and 12 Bom. 242 16 to show how 
reasonable compensation can be calculated. 

5 ALL. 238 14 at p. 242 lays down : 

“Tho fundamental ground of law, on which 
damages are awarded, is to place the injured party in 
tho same position in which he would have beep had he 
not sustained the injury of which ho complains. As a 
general principle, therefore, the damages decreed must 
be oommensura te with the injury sustained.* _ 

13. (’35) 22 A. I. R. 1035 Lah. 192 : 155 I. C. 728. 

14. C83) 5 All. 239, Kail Ram v. Rbib Datt. 

15. ('88) 12 Bom. 242, Datubbai Ebrahim v. Abubaker 
Moledina. 
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[25] Similarly, in 12 Bom. 242, 1B it was held 
that the amount of damages would be the diffe¬ 
rence in the rate of interest at which the money 
had been lent before and the rate at which it 
was to bo lent to the defendant who was guilty 
of the breach in this case. The difference was 
only ri per cent, per annum and that was 
awarded for the period as might reasonably be 
required to find another borrower of the principal 
sum at the rate agreed upon. 

[ 26 ] These authorities are not of any assistance 
in finding out what is the actual damage that 
may be said to have been caused in the present 
case. The breach by the plaintiffs is admitted. 
According to the agreement three months 1 notice 
was necessary to put an end to it and the remu¬ 
neration of the guarantee broker, i. e., the plain¬ 
tiffs, was Rs. 1000 for one lac maunds of goods mon¬ 
thly for inward and outward goods traffic. The 
sudden termination of tho agreement on 22nd June 
1937, must have caused much inconvenience and 
mental worry to the present respondents who 
naturally had to make some other arrangements 
immediately to continue the work of carrying 
goods which they had agreed to in their contract 
with the North Western Railway. It is not a case 
where simply because no damage has been 
demonstrably proved or the ensuing damage has 
been prevented or reduced to the minimum by 
the superior vigilance and prompt action of the 
respondents, no compensation or only a token 
compensation be allowed. Looking to tho terms 
of the agreement and the amount of business to 
be transacted the forfeiture of one month’s 
earnings, i. e., Rs. 1000 which is only 20 per cent, 
of the total deposit, is not unreasonable or exces- 
sive. Moreover, the amount of Rs. 6000 was 
also intended to cover any loss or damage to the 
goods while in the custody of the plaintiffs. I 
would hold, therefore that the plaintiffs must 
forfeit Rs. 1000. The appeal is accepted in part 
and in place of tho decree of the trial Court a 
decree for Rs. 2602 only shall be substituted but 
with no future interest. In view of tho points of 
law involved in the case, the parties are loft to 
bear their own costs throughout. 

[27] Din Mohammad J. — I agree that a 
decree for Rs. 2602 with no future interest be 
passed in favour of the plaintiff appellant against 
the defendant respondent, parties bearing their 
own costs throughout. 

k.s./d.h. Decree modified . 
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Abdul Rashid and Ram Lall JJ. 

Ch. Mohammad Afzal and others—Plain¬ 
tiffs — Appellants v. Ch. Din Mohammad 
and others — Defendants — Respondents. 

Appeal No. 84 of 1942, Decided on 29*1*1945 from 
decree of Sub-Judge, first class, Lahore, D/- 31-1-1942. 

(a) Mahomedan law — Wakf — Creation of — 
Hanafi School — Registered document executed — 
Mutation as mutwalli is not essential. 


^ When the settlor states in the registered deed of 
T wakf that thenceforward he was holding the property 
as muticalli , to that extent there is a change in the 
character of his possession. [Fare 34] 

The fact that the wakif , who was the first muticaUi , 
had not got mutation effected in his name as muticalli 
is not essential to the validity of the deed of icakf and 
per se cannot show that there was no intention to 
create a icakf and that the document purporting to 
create the icakf was a sham document. Amongst the 
followers of the Hanafi sect it is not necessary that pos¬ 
session should bo taken by the mutualli before the 
icakf becomes effective: 22 A. I. R. 1935 Lah. 626; 27 
P. R. 1913 (P. C.); 20 A. I. R. 1933 Lah. 725; 8 A.I.R. 
1921 All. 165 and 11 A. I. R. 1924 Ail. 113, Rel. on. 

[Para 34] 

(b) Evidence Act (1872), S. 91—Trust, creation 
of—Subsequent conduct can be looked at to show 
whether trust was created — Subsequent acts 
amounting to breach of trust — No inference can 
be drawn that trust was not created — Valid wakf 
created—It cannot be revoked by breach of trust. 

Subsequent conduct can bo looked at and considered 
to show that an act, transaction or utterance means 
something different to what appears on the surface, but 
such conduct should, in combination with other circum- 
stances, point to the clear conclusion that the original 
act was different from what the average man would ordi¬ 
narily understand from it. Subsequent acU may and 
very frequently do amount to a breach of trust, but 
from a breach it is impossible to argue that there never 
was a trust created. Though an element in determining 
whether a trust has or has not been created, the fact 
that the injunctions in the deed havo not been carried 
out, or in other words, the trust has not been acted up¬ 
on docs not necessarily show that a valid trust was not 
created: 22 A. I. R. 1935 Lah. 626 and 25 A. I.R. 1938 
P. 0. 73, Rel. on. [Para 40 ] 

Once a valid wakf has come into being, inaction or 
breach of trust on the part of the wakif cannot revoke 
it, far less can subsequent conduct on the part of the 
waJnf'e successor revoke the trust, [Para 45] 

(c) Mahomedan law — Wakf — Document whe¬ 
ther real or not — Estoppel arises between parties 
and not strangers — Onus is on those who seek to 
prove that document is not what it purports to be 
—Subsequent conduct is relevant 

An estoppel can arise only between parties to a docu- 
niMt, and others can show that a wakf, like any other 
deed, was unreal or was a fraudulent transaction. The 
onus is heavy on those who seek to show that the docu¬ 
ment means something other than it says, bat it is 
certainly open to them to discharge the onus if they 
can. In doing so subsequent conduct is relevant and 
sometimes is very valuable in showing the unreal 
nature of the transaction. Case law discussed. 

: («1) Mahomedan law'— Wald _ ImeJJfon^o 
void C:d8,inB or £uture creditors— Wakf is 


An essential condition for the creation of a valid 
t cakf is that a person should have a bona fide inten¬ 
tion to dedicate what is his property. 

Where the real intention of the creator of a icakf has 
been found to be to defraud existing creditors or to use 
the documents as a shield against the creditors who can 
bo foreshadowed, as would be the case when a person 
engages in a hazardous business, such transaction is 
void. To this extent circumstances existing at the date 
of the creation of the trust have an important bearing 
on the intention of the settlor. A secular icakf being 
in essence, at least theoraticaby, an act of piety, it can¬ 
not be allowed to be used as an instrument of fraud on 
creditors who exist or who might reasonably be expect¬ 
ed to exist in due course of the settlor's business : 17 
A. I. R. 1930 P. C. 255 and 25 A. I. R. 1938 P. C. 290, 
Rel. on. [Paras 42 and 43] 

There was no indication that at the time of creating 
the leakf the icakif's financial position was not soand. 
He had no debts and was not engaged or about to 
engage in a business carrying extraordinary* hazards. 
The icakif took legal advice when drafting the document 
which was attested by a lawyer, and he had given him¬ 
self considerable lime to reflect, for he had purchased 
the stamp paper for the deed a month before he had 
executed the deed and got it registered. 

Held that by so doing he had limited his dominion 
over the property in dispute and to that extent should 
have known that he was sacrificing his interests. It was 
difficult on this material to hold that he had no inten¬ 
tion to create icakf and that the document represented 
a sham transaction. [Para 43] 

(c) Deed—Construction—Construction of certain 
words used in document — Words should be inter¬ 
preted in the light of overriding intention — Held 
dominating purpose of deed of wakf was charitable. 


vYnen u comes to a question of construction of cer¬ 
tain words used in a document the whole document has 
to be seen and the words interpreted in the light of an 
overriding intention if one can bo clearly deduced. 
Regard should be had to the effect rather than tho 
language of the deed : 29 A. I. R. 1942 Cal. 180 and 14 
A.I.R. 1927 P. C. 191, Rel. on. [Para 48] 

Held considering the provisions of tho deed of wakf 
in tho present case that the dominating purposo of tho 
deed was that when, if at all, succession opened to 
charity, tho inoomo should be spent on charitablo pur¬ 
poses connected with tho relief of widows, orphans and 
education and viewed in that light tho wakf was not 
void for uncertainty and vagueness. [Para 49] 

(f) Mahomedan law — Wakf—Validity — Object 
religious and charitable** to be determined by 
ma «r n £ mcmbers 01 certain Muslim Association 
— Wakf is not void for uncertainty : 22 A.IJR. 1935 
Lah. 596, Dissent. 

The words •• maehabi aur khairati kam, u freely 

translated, would mean “religious and oharitable works*' 

and these expressions havo no vagueness, that exists in 

the terms “law, virtuo and moral duty." The word 

snairat has a peculiar significance in the Urdu 

language Broadly speaking, if the words "khair" or 

kap-khatr are used, reference is to benevolence and 

good work and the trust is void for uncertainty. If tho 

ar ° ^ k ^ airat " 1 ot "khairati kam" reference 

, v, M O J o nd obantable and the trust will bo 
upheld : 23 Bom. 725 (P. C.), Dicing. 

[Paras 48 and 49] 

whiflh , be ^ UQ6i 13 for purposes one of 

hich is chariUble and the other merely benevolent and 

SSE*'**** trusU “ 10 ■P“d the income on 

SSSSf. “ ha pIeftses - 1110 whol ° 
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Where the income of the wakf property was to be 
spent on religious and charitable objects and these 
objects were left to be determined by a majority of 
votes by members of certain Muslim associations : 

Held that the words “religious and charitable 
obje ts” were used conjunctively and the trust was not 
void lor uncertainty of object : 22 A.l.R. 1935 Lab. 596 
and 18 A.I It. 1931 Sind 75, Dissent ; 16 A. I. It i929 
Bom. 127, Exyl. and Disting.; Case laic discussed. 

[Baras 46 and 54] 

(g) Mussalman Wakf Validating Act (1913), S. 3 

— Gift for religious and charitable purposes — 
Objects not specifically stated — Act sufficiently 
complied with. 

It is sufficient compliance with the Act, if the deed 
of wakf says 'bat the gift is for religious and charita¬ 
ble purposes even though the objects are not specifically 
stated : 19 A.I It. 1932 Oudh 71, Bel . on. [Bara 48] 

Tious objects can be implied where there is a general 
overriding trust for charitable purposes : 28 A. I. It. 
1941 All. 235. Bel. on. [I’aia 48] 

(h) Mussalman Wakf Validating Act (1913)—Ob¬ 
ject and interpretation of — Object was merely to 
amend Anglo-Mahomedan law on the point—Inter¬ 
pretation should not be influenced by prior authori¬ 
ties. 

The intention of the Act was not to restore the pure 
Muslim law 119 understood in Arabia. The intention 
was to make un amendment of the Anglo Muslim Jaw 
on the point. The Court has to interpret the language 
as it stands and should not be influenced by authorities 
prior to the Act which may have ltd to the enactment : 
15 A.I.it. 1928 P. C. 2, Bel. on. [Bara 65] 

(i) Mussalman Wakf Validating Act (1913), S. 3 
—Aqarab cannot be beneficiaries under wakf. 

The aqarab or kindred and their descendants are not 
the objects of a wakf contemplated by S. 3. Wakf 
Validating Act. [Para 57] 

(j) Deed—Construction—Deed containing invalid 
clause— Clause can be excised if whole instrument 
is rot affected by excision—Overriding intention of 
document to be kept in mind in interpreting same. 

When in an instrument, otherwise valid, an invalid 
clause is introduced, and if that clause is a clause apart, 
it can be excised to long hs the whole instrument is not 
afficted by the excision. The overriding intention and 
tbe need for the execution of the instrument has, there¬ 
fore, to be kept in mind when interpreting or con-truing 
it. [Pam 57] 

(k) Mussalman Wakf Validating Act (1913) — 
Intention to comply with Act — Liberal interpreta¬ 
tion favouring validity should be adopted of wakf 
deed. 

When a wakif is intending to comply with tbe provi¬ 
sions of the Act, any failure to do so must be due either 
to accident or to ignorance. A liberal interpretation of 
tbe deed of wakf in favour of its validity should be 
adopted in such a case. (Bara 58] 

(l) Mussolmam Wakf Validating Act (1913). S. 3 

— Giving of benefit to kindred transgressing limits 
of Act — Interest of kindred as beneficiary can be 
cut and interest of charity, next beneficiary, ac¬ 
celerated. 

If the giving of a benefit to the kindred transgresses 
the limits l«id down by tbe Wakf Validating Act, then 
that interest can be cut out and the benefits captured 
by charity, the next beneficiary in the case and the 
wakf is not bad in its inception. Thus the kindred can 
be cut out as beneficiaries and the interest of tjie charity 


A. I. R. 

is accelerated thereby : 19 A.l.R. 1932 Oudh 71, Bel. 
on.: Case law discussed. [Paras 62 and 67] 

(m) Mahomedan law—Wakf — Gift should subs¬ 
tantially be to charity. 

Apart from the Mussalman Wakf Validating Act, 
what was r« quired for the validity of a wakf was not 
that there should be a substantial gift to charity but that 
the gift should substantially be to charity : 14 A. I. R. 

1927 P. C. 19L Bel on. [Para 70] 

(n) Legal Practitioners Act (1879), S. 13 — Error 
of counsel in not taking particular defence — No 
mala tides. 

An error in not taking a particular line of defence on 
the part of the.counsel does not indicate mala /ides. 

[Para 81] 

(o) Civil P. C. (1908), S. 11—Secret arrangement 
between parties to get suit dismissed — Judgment 
does not operate as res judicata — Parties are not 
estopped. 

Where the suit is brought with the object of having 
it dismissed one party is the nominee of the other. 
They are thus not two litigating parties and there can 
be no estoppel between them. In such a case there is 
fraud and collusion and a secret arrangement between 
the parties whereby the Court is kepi deliberately in 
ignorance of the real state of things and so misled. 
Where the plaintiff and the defendant are striving to 
achieve the same result, there is no real fight and, there¬ 
fore no judgment which is operative. A judgment so 
obtained does not operate as res judicata : Case law 
referred. [Para 88] 

('44—Com.)—C. P. C. S. 11 N. 98. 

(p) Civil P. C. (1908), S. 11—Conduct of guardian 
grossly negligent— Minor can sue to set aside de¬ 
cree. 

Minors are peculiarly in the care of the law (Jourts 
and they stand as a class apart. They can sue to set 
aside decrees where the conduct of tbeir guaidians in 
previous litigation has been grossly negligent oven apart 
from fraud : *9 A. I. R. 1942 Mad. 884 and 15 A. I. R. 

1928 Lab. 074, Bel. on. [Bara 89] 

(•44—Com.) C. P. C. — S. 11 N. 69 Pts. 3, 4. 

(q) Limitation Act (1908), Art. 144—Trustee can¬ 
not by his declaration ol breach of trust hold ad¬ 
versely to beneficiary — Surrender of property and 
subsequent entry as trespasser is necessary — 
Limitation Act, S. 10. 

A suit for a declaration will not lie for sett ng aside 
a mere asseition. Where, therefore, a valid wakf is 
created a subsequent deed of revocation merely asserts 
that from that date tbe t cakif, who held the property 
as trustee, proposed to hold the pioperty as full owner. 
Such a dt duration is not an overt act which would 
start limitation running against the beneficiaries of a 
trust. t partt 

A trustee cannot by his declaration that he has com¬ 
mitted or is about to commit breach of trust prejudice 
the right* of the beneficiaries and claim that as from 
the date of his declaration he began to hold ndversely 
to tbe trust : 10 A.l R. 1923 Cal. 1, Bel on. [Bara^5] 

In order to make time run he would have to surren¬ 
der the property to the proper custodian or mutwalli 
and then enter upon it as a trespasser. It is only in 
such circumstances that either he or those claiming 
under him can justifiably say that their title hud be¬ 
come adverse. [Para 95] 

(’42—Com.) Lim. Act— Art. 144 N. 46. 

• 

(r) Limitation Act (1908)—Applicability—Law ap¬ 
plicable is law on date of suit. 
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The Jaw of limitation applicable is the law in force at 
-the date of the suit. [Para 95] 

('42—Com.) Lira. Act — Pro. N. 15 Pt. 10. 

(s) Limitation Act (1908), Art. 134A — Wakif en¬ 
tering upon possession as mutwalli— Art 134A ap¬ 
plies and Art. 120 cannot be invoked — Limitation 
Act (1908), Art. 120. 

When a wakif has declared that be has entered opon 
possession as mutwalli , bis position becomes that of a 
■trustee and Art. 134A becomes applicable and there is 
no occasion to invoke the residuary Art. 120. (Para 96] 

(t) Limitation Act (1908), Art 134A — Wakf — 
Beneficiary under, has independent right. 

When the plaintiffs, who are the sons of last mut- 
tralli, derive their title as beneficiaries from tho deed 
of wakf, they have an independent right of suit and 
not merely ns the sons of the lost mutwalli: 24 A.I.R. 
1937 Lah. 653 and 31 A. I. R. 1944 Lah. 409 (F.B ), 
Ref . [Para 96] 

BarJcat Ali, Afohd . Nazir and Alohd. Jamil — 

for Appellants. 

R. B. Diwan Badri Das , Amar Nath Monga, Som 
Dutt Bahri , Nihal Singh , Yashpal Gandhi and 
lnder Dev Dua\ Inder Dev Dua ; 1. D. Khanna, 
R B. Diwan Badri Das , Chaman Lai and 
Maharaj Kishan — for Respondents 3, (a) (b) (c); 
4 to 6 and 7 and 8 respectively. 

Ram Lall J. — A suit was instituted on 
21st July 1936, by the four sons of Din Moham¬ 
mad for several declarations and an injunction 
in connection with the property of their grand¬ 
father, Ghulam Rasul, of which be is said to 
to have made a wakf-alal-aulad. The Subordi¬ 
nate Judge, Lahore, who tried the suit, having 
dismissed it, the plaintiffs have now come up to 
this Court in appeal. 

[2] Tho following pedigree table will help in 
appreciating the facts of this case : 

(See pedigree on page 120.) 

[8] Ghulam Rasul amassed a considerable 
fortune and acquired various properties at Lahore 
and Amritsar. On 29th October 1917, be executed 
two documents, one which purported to be a will 
<Ex. P-86), and the other which purported to be a 
wak/nama (Ex. P-20) of his property. In the 
will it is stated that be estimated his property to 
be worth Rs. 8,75,262, which was all self-acquired 
and over which he had complete power of dig. 
position. He divided the property into two 
phrls. The first part valued at Rs 8,87,448 he 
deviBed by will to bis three children then living, 
his wife having predeceased him. One property 
valued at Rs. 23,080, was directed to be sold and 
with the proceeds a mosque was to be built at a 
cost of not less than as. 15,000, and. the balance 
of the proceeds of this t-ale was to be utilised for 
ofchpr charitable purposes, such as helping widows, 
orphans and poor Muslim students. The balance 
efi the property devised estimated at as. 8,14,418 
was to be divided into five shares, two shares to 

to eaoh of his sons and one share to his 
•daughter Mb. Mumtaz Begum. The shares 
taken by the three children were thus allotted 
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according to what they would have received as 
heirs under the Muhammadan law. His son 
Din Mohammad who at the date of this will was 
aged about 19k was made the guardian of the 
other two children Mt. Mumtaz Begum and 
Ghulam Mustafa. Mt. Mumtaz Begum died in 
April 1921 before the death of Ghulam Rasul 
himself and the two sons of Ghulam Rasul were 
thus left as the sole beneficiaries under this 
will. 

[ 4 ] On the same day Ghulam Rasul created 
a wakf of his remaining property valued at 
about Rs 5,63,814 and executed a document 
(Ex. P-20) which was duly registered. It is the 
validity and tho interpretation of this document 
which id largely the subject-matter of this litiga¬ 
tion and, therefore, it is necessary to note its 
provisions in some detail. This document starts 
off by saying that Ghulam Rasul, the settlor, at 
that day made a will with a view to the distribu- 
tion of a part of his property worth Rs. 8,87,448, 
amongst his two sons and one daughter accord¬ 
ing to their shares under the Muhammadan law 
and proceeds : 

"It is my desire that I should create a wakf alan 
tiafs ta hayat tea alal-aulad t cal ayal in respect of part 
*3* of my property as I have mentioned in tlio said 
w.ll. bo that tho income from the said property may 
provide lor my own maintenance, for the upbringing, 
education both religious and secular, and instruction of 
my descendants and their descendants, from generation 
to generation and their heirs, for charity and for the 
help of orphans, the poor and widows and that the pro¬ 
perty may also subsist, whereby tho name of my family 
may be preserved. Accordingly I fulfil my aforesaid 
desire today. Alter resigning myself to the mirov and 
indulgence of the God Almighty and trusting in Provi¬ 
dence, I think it proper to state, in the first instance, 
that I am a follower of tho Hunafi sect and abido by 
all its tenets. Hence, in accordance with the tenets of 
the Muhammadan law and under S. 8 of the Act 6 [VI] 
of 1913, 1 while to tbo enjoyment of my senses, without 
any coercion or compulsion on tho part of anyone else 
and of my own accord and free will, declare part 4 B‘ of 
my property valurd at Rs. 5,63,814, fall details whereof 
are given hereinafter, which is tny sell-acquired pro¬ 
perty, and which is owned 6olely by me without the 
partnership of anyono else, and wmoh is free from all 
kinds of encumbrances and liabilities, as xoakf-alan~ 
nafs ta hayat alal aulad wal ayal and wiih efltci from 
to-day I have divoted myself of tho proprietary posses¬ 
sion of tho property made wakf and taken over 
management thereof in the capaoity of a mutwalli. 1 ' 

[ 5 ] Then fbllow details of this property under 
five heads, firstly, the property known as Rasul 
Buildings on the Upper Mall, Lahore, hereinafter 
called Rasul Buildings, which was then fetching 
a rent of Rs 1440, pec mensem; secondly. Sunny 
View Building consisting of two kothis, kitchens, 
out-houses and an ahata or compound appertain, 
ing thereto, hereinafter called the Sunny View 
property ; thirdly, Deccan House consisting of 
two kotiiis which I will refer to as nos. 8 and 5 
Golf Road; fourthly, four shops at Nila Gum. 
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Mt. Nawab Begum = Din Mohammad Gbulam Mustafa Mt. Mcmtaz Begum. 

=Mt. Zeb-un-Nisa 


Mohd Abram Mold Aslam Ghulom Moin-ud-Din Mohd Afzal. 

Mt. Safia Jabin Mt. Surraja Jabin. 


bad, Lahore, referred to as Nila Gumbad pro. 
perty ; and fifthly, Rs. 50,COO in cash for the 
accumulation and disposal of which provision is 
made subsequently in this very document. After 
describing the property of which a wakf was 
created, the deed gees on in para, (l) to declare 
that Gbulam Rasul himself as wakif shall dur¬ 
ing- his lifetime remain in occupation of the 
projerty in the capacity of a mulwalli and will 
spend the income at his option for the mainten¬ 
ance of himself and his descendants and for 
religious and charitable purposes. In para. ( 2 ), 
provision is made for the office of mutwalli , the 
first after the wakif being his elder son Din 
Mohammad and then the second son Ghulam 
Mustafa and after their death the eldest of the 
male descendants of these sons, provided he is 
educated and otherwise fit according to Muham¬ 
madan law. This rule is to be followed genera, 
tion after generation. If none of the descendants 
in the male line survive, then the fittest among 
the male descendants of the daughters is to be 
the mulwalli and in the event of this line being 
exhausted or there being no fit person, then a 
mutwalli is to be chosen from among the kin¬ 
dred (aqarah) and their male descendants, and 
in their absence the male descendants of the 
female lino of the kindred, and finally when 
this list too is exhausted then any Muslim, who 
is a follower of the H&nafi sect, is to be chosen 
as mutwalli from among the members of four 
named Muslim Anjumans or societies by a 
majority of votes. Paragraph 3 provides that 
the mutwalli shall set apart a monthly sum of 
B8. 1875 till this furld (towards which the settlor 
said he hod already deposited Bs. 12,500) shall 
reach a sum of Rs. 50,000 and this sum is set 
apart for the improvement of tho property here¬ 
by made wakf and is not to be used for the per¬ 
sonal needs of any of the beneficiaries of the 
wakf. This sum of Rs. 50,000 is item 5 in the 
list of property enumerated above. 

[G] Paragraj h 4 makes provision for the mar¬ 
riage expenses of his two unmarried children and 
para. 5 provides for the wakif's own funeral ex¬ 
penses. Paragraph G recites that no part of tho 
property is to be sold or encumbered except for 
the purposes of improving the property itself. 
Paragraph 7 provides for the exclusion from the 
benefit of this wakf of those of the descendants 
who change their sect or creed and para. 2 
provides for the distribution of the shares of the 


income. The whole income is to be divided into 
50 shares of which three shares are to be 
"devoted to the help of widows, orphans of my com¬ 
munity or utilised for giving scholarships to poor 
Musalmnn students for providing them with religious 
and secular instruction or for other religious and charit¬ 
able purposes, at the discretion of the mutwalli 

Seven shares are set apart for the repairs of 
the property and of the remaining 40 shares 16 
shares each are to go to each of his two sons and 
eight to his daughter and their respective heirs 
under the Muhammadan law r generation after 
generation. 

[Ga] Paragraphs 9, 10 and 11 deal with tho 
duties, responsibilitiestfind rights of the mutwalli 
and it is said, inter alia , that a mutwalli can¬ 
not use the wakf property for his private pur¬ 
poses and is liable to removal for mismanage¬ 
ment or dishonesty. In para. 14 are enumerated 
the rights and obligations of the beneficiaries 
and, in particular, it is said that no beneficiary 
can sell or mortgage his share of the wakf pro¬ 
perty excert the alienation of his share in the 
income in favour of any other beneficiary. Para¬ 
graph 15 provides for contingencies that may 
arise in the event of the total exhaustion of tho 
settlor’s line and as the language employed has 
been the subject of a good deal of argument and 
discussion, this para is reproduced in full : 

"15. If God forbid, the line of my (wakif s) and my 
relatives, male and female descendants, becomes extinct 
then in that cose tho income of the wakf property 
should he spent by the members of the Anjuman 
Himayat-i-islam, Anjuman Nonmnia and Anjuman 
Taruqqi-i-Talim Musalm&nan, Amritsar, by majority of 
votes, for such religious and charitable purposes as may 
be beneficial to all Musalmans. For instance, if a room 
is got built in some College it should bo got built in tho 
name of the wakif , if a library is started it should bo 
done in the name of the wakif , and if scholarships aro 
awarded the same should bo awarded in the name of 
the wakif , so on and so forth. If tho Anjumans^afore¬ 
said, should happen to be extinct, then the members of 
any existing Islamic Anjumans, not less than three in 
number, should, on the principle of majority of votes, 
take tho wakf property into their own hands and act 
in accordance with tho instructions set forth in this 
deed of wakf f l, 

[ 7 ] Then follows a provision fixing the salary 
of the Mutwalli at Rs 60, but it is not said 
whether this is a monthly or a yearly salary. 

[8] In April 1921 Musammat Mumtaz Begum 
died and Ghulam Rasul continued to bo in 
possession of all the properties mentioned above. 
He built a mosque at Data Gunj Bakhsh, a part 
of Lahore town, at a cost, it is said, of nearly 
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two lacs of rupees and then on 6-4-1923, he 
executed another deed by which he professed 
to cancel or revoke the wakf deed he had 
executed in October 1917. In this document 
he declared that in fact be had not intended to 
make a wakf of his properly and that the 
deed of wakf bad never been acted upon and 
was a mere paper transaction. He stated that 
the reasons which led him to execute the earlier 
document were (a) that he did not wish to give a 
full share to his daughter who at that time was 
unmarried but was now dead and (b) that he 
was influenced by certain persons who wanted 
to create dissensions between him and his child¬ 
ren, and went on to say that he had built a 
big mosque and that had he acled according to 
the terms of the wakf deed of 1917 he could 
not have been able to accomplish such a noble 
deed. He said ho was going to Mecca on a 
pilgrimage and wanted to dispel all doubts and 
so had cancelled the earlier document and de¬ 
clared that so long as he was alive he was 
owner of his property and after him his two sons 
in equal shares. Din Mohammad, he said, was 
intelligent and capable and bad been managing 
his entire property. One of the main questions 
in appeal is whether this document is operative 
and what is its effect on the property of Ghulam 
Basal. 

[9] On 24-4-1923 he mortgaged certain pro¬ 
perties including some in respect of which a 
wakf had been created in 1917 to Messrs. Balia 
Ram and Amar Singh for Rs. 2 , 00 . 000 , and soon 
after went on a pilgrimage to Mecca. This 
mortgage has been paid off and the matter is 
no longer of any importance in this litigation. 

[ 10 ] On return from Mecca, he mortgaged the 
Nila Gumbad property to Jia Ram respondent 
for ns. 85,000 on 16 4-1924. The mortgage was 
with possession and apparently a rent deed was 
executed by the mortgagor in favour of the 
mortgagee. In the mortgage deed (Ex. D-84) 
he described himself as the owner of the pro¬ 
perty and indeed till the time of his death he 
dealt with his other property as full owner. He 
-granted leases to various tenants of the pro. 
perty in dispute and described himself as owner 
o. g. f lease deed in favour of Messrs. Smith 
and Campbell dated 1-5-1924 (Ex. D- 103 ). On 
29-9-1924, ho mortgaged a part of the Rasul 
Buildings for Rs. 60,000 to Rai Bahadur A judhia 
Parshad, and the relevant deed (Ex. D-87) des¬ 
cribes the mortgagor as owner. One of the 
documents evidencing his title which he had 
given to the mortgagee was a copy of the can¬ 
cellation deed (Ex. D-55) whereby he purported 
to revoke the wakf of 1917. In this deed it was 
rather stated for the satisfaction of the mort- 
gafeee that the wakf deed of 1917 was fiotitious 


and was executed in fulfilment of certain set 
motives. It had never been acted upon and had 
been cancelled, and Ghulam Rasul had been 
in continuous possession and occupation of his 
entire property as owner. 

[ 11 ] Ghulam Rasul died on 6-2-1925 and all the 
property was mutated in the name of his two 
sons Din Mohammad and Ghulam Mustafa as 
owners in equal shares, vide Ex. D-139. When 
Din Mohammad and his brother entered into 
possession they too began to deal with the whole 
property as exclusive and unrestricted owners. 
They made various alienations and granted 
leases on this footing. It is alleged that these 
youngmen embarked on a career of reckless 
extravagance and began to waste the property. 
First the property which was not made the 
subject of wakf in 1917 was sold. Of this typo 
of property the first sale was on 17-4-1925 
(Ex. P-45) of two shops at Amritsar in favour of 
Qadar Bakhsh for Rs. 22,000. Next, on 22-8 1925 
(Ex. P-46) there was a sale to Mt. Hamida 
Begum for Rs. 22,000. Again on 21-11-25 there 
was a sale in favour of Wahab Din for Rs. 30,000 
(Ex. P-W-29/2) and another in favour of Karim 
Bakhsh for Rs. 21,500 (Ex. P-43), and another 
in favour of Har Sahai for Rs. 31,000 (Ex. P-44) 
and yet another for Rs. 32,500 in favour of 
Birbal Das on 13 1-1926 (Ex. P-47). In some of 
these sale deeds, e. g. # Ex. p. 43, it was assured to 
the vendees that the property sold had not been 
made the subject of any wakf alal aulad and 
the reason for the sales was said to be the pay¬ 
ment of previous debls. It appears clear from 
these sale deeds that the proceeds were used to 
pay off the mortgage of Amar Singh but the 
mortgage in favour of Ajudhia Parshad was 
not paid off till 11-11-1927. 

[ 12 ] On or about 27-8-1925 Din Mohammad 
obtained legal advice regarding the validity of 
the wakf and on 22-12 1925 Jia Ram through 
his counsel served a notico on Din Mohammad cal¬ 
ling upon him to deliver possession of the Nilt\ 
Gumbad property as he had not paid the rent, 
failing which an ejectment suit was threatened 
on the expiry of 2 months. A reply was sent 
to this notico on 5-1-1926 through a lawyer to 
the effect that the mortgage in question was 
illegal and void since the property was wakf 
and that Jia Ram was fully aware of the wakf 
character of the property: vide Ex. D-40. A simi. 
lar notice was sent to R. B. Ajudhia Parshad 
calling upon him to refrain from realising the 
rent of the portion of the Rasul Buildings of 
which he was the mortgagee in possession. 
Tenants of the property were told of the wakf 
nature of the property by notico. In fact, Din 
Mohammad and bis brother began to prepare 
for the suit which Jia Ram had threatened in* 
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his notice of 22nd December 1925 and hastily 
took fresh leases from certain tenants in which 
Din Mohammad was described as a mutwalli 
and receipts in this character were given to these 
tenants. 

Cl3j On 31st March 192G, Jia Ram brought his 
suit for ejectment and the recovery of rent. Din 
Mohammad pleaded in his written statement 
that the property was wakf in character and 
Ghulam Rasul had no power to mortgage or 
Otherwise alienate. He further alleged that after 
his father’s death ho himself was in possession 
as mutwalli . A similar plea was taken by his 
brother Ghulam Mustafa in his written state¬ 
ment. It is said that accounts of the wakf pro. 
perty kept first by Ghulam Rasul and then by 
Din Mohammad were put into Court but even¬ 
tually the suit ended by a compromise by which 
the case was consigned to the record room and 
Din Mohammad acknowledged that the wakf 
deed of 1917 was only a paper transaction not 
intended and never in fact acted upon. Jia 
Ram agreed to purchase the equity of redemp¬ 
tion and the property passed into his hands on 
11 th August 1927. 

[14] So far as the Rasul Buildings property 
is concerned, the mortgage of Ajudhia Parshad 
was executed on 29th September 1924, and on 1st 
October 1927 Din Mohammad and his brother 
executed another mortgage for Rs. 1,00,000 
(Ex. D 70/C/2) in favour of Bulaki Mai and 
Sons, and in this the earlier mortgage of Ajudhia 
Parshad of a portion of this property was men- 
tiontd. On lith Novembt-r 1927, the property was 
mortgaged to Beli Ram Brothers of Lahore for 
Its. 2.GO,000 (Ex. D 17), and out of this sum the 
previous mortgages were paid off. In para. 13 
ot this document the executants assured the 
mortgagees that the property was free from wakf . 
Beli Rum Brothers went on making further 
advances on this property from time to time as 
follows: On 29th November 1927 an additional 
charge of rs. 10,000 (Ex. D-18), on 17th December 
1927 an additional charge of Rs. 2O.U00 (Ex. D-19) 
on 18th Juno 1928 an additional charge of 
Rs. 10,000 (EX. D-20), on 29th October 1928 a 
further charge of Rs. 10 000 (Ex. D-21) on 15th 
May 1929 a further charge of Rupees 13 000 
(Ex. D-22), on 28th November 1929 an additional 
charge of Rs 10,000 (Ex. D 23), on 15th December 
1929 a further charge of Rs. 17.9G0 (Ex. D-24). 
By this time half of the Sunny View' property 
was included in tbi3 security. 

[15] On 30th July 1930, an additional mort¬ 
gage of Its. 19,852-10 5 was created (Ex. D 25). 
On nth January 1932 a further sum of Rs. 20,000 
was advanced by Beli Ram Brothers (Ex. D-26), 
but before ♦’ L was done a suit for a declaration, 
said to h.,ve been brought collusively at the 


instance of some of the alienees, on behalf of 
the minor sons of Din Mohammad had been 
brought. 

[1G] Other persons who had advanced monies 
on Rasul Buildings and other wakf properties 
were Madan Lai Setbi and Mrs. Jai Gopal Sethi 
to the extent of rs. 50.000, Bulaki Mai to the 
extent of Rs. 70.000 and Lai Chand Khosla to 
the extent of Rs. 21.000. 

[l?j On 1st June 1931 a suit for a declaration 
was filed by the two minor sons of Din Moham¬ 
mad through their maternal grandfather Dr. 
Saif-ud-Din, challenging the alienation on the 
ground that ihe property was wakf and, there- 
fore, inalienable. The defendants were the two 
brothers Din Mohammad and Ghulam Mustafa, 
and the four alienees. Din Mohammad filed a 
written statement (Ex. P 39) in which he denied 
that any wakf was created and asserted that 
the deed of 1917 was ineffective. The suit was 
dismissed by Syed Mohammad Abdullah, Sub- 
ordinate Judge, First Class, Lahore, on 4th Janu¬ 
ary 1932. It is alleged by the plaintiffs-appellants 
that the suit was collusive and the judgment, 
therefore, is not binding on the plaintiffs-appel¬ 
lants. 

[ 18 ] After the dismissal of this declaratory 
suit a sale deed was executed in favour of Beli 
Ram Brothers in respect of Rasul Buildings for 
RS. 5,00,000 on 5th July 1932 (Ex. D-1G). 

[19] Half of the Sunny View property and 
other property of Ghulam Rasul was under 
mortgage with Bulaki Mai for- Rs. 70,000 by 
deed dated 15th of February 1931 (Ex. D-l.), and 
part of this charge and the encumbrances of Lai 
Chand Khosla and the Sethi family were dis¬ 
charged out of tho proceeds of the sale of Rasul 
Buildings to Beli Ram Brothers on 5th July 1932. 
Bulaki Mai advanced further monies on this 
property, namely, R9 10,000 on 18th October 1933 
(Ex. D 2) and Rs. GO,000 on 28th November 1935 
(Ex. D 51). 1 kanal and 5 marlas out of this 
property was sold to Bulaki Mai for Rs. 20,000 
on 241h October 1934 (EX. D 5). 

[ 20 ] One of the two houses on the Golf Road 
was sold to Mt. Sardar Begum for Rs. 35,000 on 
21 st December 1928: vide sale deed (Ex. D-56), 
The ott er house on the Golf Road had a charge 
on it of the Setbi family and of Bulaki Mai by 
virtue of the mortgages (Exs. D-l and D-2). The 
Sethi family have entered into a compromise 
and they do not now resist tho claim of the 
plaintiffs-appellants as they have got their charge 
transferred to other property which is not alleged 
by any one to be wakf, 

[ 21 ] In the above circumstances the present 
suit was brought for a declaration that the pro- 
perty known as Rasul Buildings, Sunny View 
property, two houses on the Golf Road, and the 
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Nila Gumbad property aro wakf and all alie¬ 
nations in respect of them null and void. It is 
farther prayed that the suit decided in January 
1932 by S. M. Abdullah being collusive, the 
judgment should be declared not to be binding on 
the plaintiff and it is prayed further that an 
injunction be issued restraining their father Din 
Mohammad and • their uncle Gulam Mustafa 
from alienating the said property further. 

[ 22 ] The defendants in the case are Din 
Mohammad and Ghularn Mustafa, the two living 
sons of Ghularn Eusul, Messrs. Beli Ram and Bro¬ 
thers, the transferees of Rasul Buildings, Madan 
Lai Sethi and Mrs. Jai Gopal Sethi, who have 
now compromised with the plaintiffs appellants 
and whose names have, therefore, been struck 
off the record, Bulaki Mai and Sons as a firm 
and two of its partners who are transferees of a 
plot of land and have a charge on the other pro¬ 
perty said to be wakf, Mt. Sardar Begum the 
transferee of one house on the Golf Road, and 
Lala Jia Ram the transferee of the Mira Gum- 
bad property. Din Mohammad did not appear 
And proceedings against his were ex parte . His 
brother Ghularn Mustafa supported the plaintiffs 
•completely and said that be was a simpleton 
who signed documents under the influence of 
his elder brother who practised fraud on him 
And who misappropriated the wakf property to 
be able to indulge in extravagant habits. We are 
not now concerned with the pleas of Mr. M. L. 
Sethi and Mrs. J. G. Sethi. The other defendants 
took up the same lino of defence. Their principal 
plea was that Ghularn Rasul had no bona fide 
intention of creating any wakf and the wakf - 
nama of 1917 was only a paper transaction never 
intended to be acted upon and had not been 
acted upon in any way. It was further alleged 
that the wakf was vague, indefinite and uncer¬ 
tain, and, therefore, void. The deed of wakf 
was attacked on the ground that the bene- 
fit to be taken ultimately by charity was 
postponed till after the extinction of the line 
of the kindred of the settlor and so the wakf 
was illusory and against the provisions of the 
Muhammadan law and Mussalman Wakf Vali¬ 
dating Act, and therefore illegal. It was also 
said that the wakf was illegal and void be¬ 
cause the object was to defeat and defraud 
existing and future creditors and was*calculated 
to bo used as a shield against their claims. The 
property was, according to the defendants, in¬ 
dented by the two sons of Ghularn Rasul on 
ms death and alienations had been made in due 
JR™ b * them M Proprietors. They further 
85 fcba c fc ™ nation regarding the wakf oha. 
^ ,. r 4 . of S* Property was the subject of provi- 
ous litigation and the judgment of 8. M. Abdullah 
operated as res judicata. It was denied that 


the suit was collusive or wa3 not conducted with 
due diligence. It was claimed that, in any case, 
plaintiffs could not obtain any relief without 
refunding the consideration paid by the alienees 
and the costs of improvements incurred by 
them. Lastly, it was urged that the suic was 
barred by time. Other pleas regarding the ade- 
quacy of the court-fee paid, and the capacity 
of Mohammad Afzal to act as Dext friend of his 
minor brothers, were taken but these are no 
longer of any interest now. 

[23] The material issues that were struck in 
the case were as follows : 

"2. Is the suit barred by time, and bow ? 

5. Did Cb. Ghularn Rasul create a valid and binding 
t cakf of the properties in suit ? When ? 

6 . Was the teak/ eflected with ulterior motives in 
defraud of creditors, present and future, with the 
object of being used as a shield against ihe claims of 
other persons ? 

8 . Are the defendants bona f ide transferees for value 
from defendants 1 and 2 without notice of the alleged 
wakf ? ' 

13. Whether the judgment and decree, dated 4-1-1932, 
passed by Syed Mohammad Abdullah, Sub Judge, in 
re : Cbaudhri, Mohammad Afzal and others, versus 
Chaudhri Din Mohammad and others are not binding 
on the plaintiffs and do not bar the present suit ? 

16. To what relief are tbo pluiniills entitled ?'* 

[243 On the question of limitation, the learned 
Subordinate Judge held that the suit (or a 
declaration that the properties were wakf was 
barred by time. If the properties are to bo held 
to be wakf then the suit was within timo 
in respect of all alienations except that in lavour 
of Jia Ram, defendant. The Buit for a declaration 
that the decree of 4th January 1932 was obtain- 
ed by fraud and collusion, was within timo and 
so was the suit for the injunctions prayed for. 
On issues 6 and 6 the Court held that Ghularn 
Rasul bad no intention to crealo the wakf, that 
the document. Ex. P-20, was executed with ulterior 
motives and hod not been acted upon by Ghularn 
Rasul and was beyond the scope of the Mussal¬ 
man Wakf Validating Act, as it provided for 
the maintenance of the descendants of the kiudr- 
ed. He further found that the wakf was illu¬ 
sory, was vague and void for uncertainty and 
the ultimate benefit of the wakf was made for 
purposes some of which were not recognised 03 
the religious and pious purposes under the 
Muhammadan Law. On issue 6 he also found 
that Ghularn Rasul had no creditors and the 
document was not intended to bo used as a 
shield against any existing or future creditors. 

[25] Too main issue in the case is whether a 
valid wakf was created. It is admitted that if 
a valid wakf once came into being, it could not 
be revoked subsequently. On the question of 
validity the first contention of learned counsel 
for the respondents is that there never was a 
bona fide intention to oroats any wakf and 
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this is the finding of the trial Court also. It is 
urged that all circumstances including the 
conduct of the said settlor should be looked at 
to discover what bis intention was. The oral 
evidence on this questicn is meagre and does 
not carry much conviction. [His Lordship then 
considered briefly the evidence on the side of 
the appellants and proceeded.] 

[56] The other evidence on the question of 
accounts, etc., relates to the conduct of Din 
Mohammad at about the time that Jia Ram had 
threatened to bring an ejectment suit and can 
have no bearing on the question of Ghulam 
Rasul’s intention to create a tcakf. The oral evi¬ 
dence summarised above is highly unsatisfactory 
and no deduction can be drawn from this, whe¬ 
ther or not Ghulam Rasul did or did not intend 
to create a tcakf. 

[•27] The oral evidence on the other side is 
equally unsatisfactory. D. W. 9, Maulvi Ghulam 
Mohay-ud Din drafted the deed of revocation 
and was told by Ghulam Rasul that he had no 
intention of creating a tcakf. It appears to me 
that even if Ghulam Rasul did have an inten- 
tion of creating a icakf in 1917 when he was 
seeking to get it revoked he would not have told 
thi3 witness the true facts. Once he had made up 
his mind to repudiate the tcakf he would to 
interested in saying that he had no intention of 
creating it. 

[ 28 ] Apart from the oral evidence, there are 
the circumstances from which deductions can be 
drawn with greater confidence. On the one side 
we have the circumstance that stamp paper was 
purchased on 27th August 1917 and a deed of 
tcakf was drafted apparently after consultation 
with a lawyear Mian Din Mohammad, Barrister, 
who attested it, and it was got registered on 
29th October 1917. At the time Ghulam Rasul 
possessed at least eight lacs worth of property 
and nearly three and a half lacs of this was left 
to his heirs without any restriction. The deed pur¬ 
ported to have been drafted with a view to com¬ 
plying with the provisions of the Wakf Validating 
Act and in this provision is made for a present gift 
to charity of l/l7th of the income for ever. At 
the time of the execution of the deed there is no 
suggestion that Ghulam Rasul was in embarras¬ 
sed circumstances or that he had any creditors 
against whom the tcakf could have been intend¬ 
ed to be used as a shield and there is no evi¬ 
dence worth the name that he was doing or 
intended to embark on any hazardous business. 
It was not till 1923, nearly six years later, that 
he formally attempted to revoke the tcakf. 

(29) On the other side the circumstances to 
which our attention has been drawn may be 
summarised as follows : (a) The deed required 
the accumulation of Rs. 50,000 towards which 
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a monthly contribution out of the income was 
to be made, but there is nothing to show that 
even the first instalment was paid; (b) within a 
month or so some tenants executed qabuliyats 
in which Ghulam Rasul was described as the 
owner and possessor of the property demised 
and not as the mu tic alii; (c) receipts all along 
were issued in the name of Ghulam Rasul and 
Sons and cheques were issued in the same way ; 
(d) it is not established that any separate 
accounts were kept of the tcakf property and no 
account with the bank was opened on behalf of 
the tcakf; (e) that Ghulam Rasul did not get 
mutation effected in the name of tcakf and 
there was no outward sign of change of posses¬ 
sion; (f) that soon after the deed of trust was 
executed, he began to treat the properties as 
his personal properties and began to raise monies 
on them: and (g) lastly, that the document of 
tcakf was formally revoked by a registered 
deed on 6-4 1923. 

[ 80 ] It appears to me to be fairly clear on 
the record that assuming that Ghulam Rasul 
had a bona fide intention to create a tcakf of 
his property he very soon began to act as an 
unrestricted proprietor. By the deed of trust he 
stipulated that Rs. 50,000 should be collected and 
set apart for the improvement of the tcakf 
property. In the deed itself, it was said that 
Rs. 12,500 had already been paid towards this 
sum and a monthly instalment of Rs. 1,875 was 
to be made, but there is no evidence that any 
instalment was ever paid. The failure to do so 
may well have been due to want of business 
promptitude. If he had never intended jo pay 
this monthly sum, there i3 no reason why he 
should have made this provision in the deed, for 
such a provision was not essential for the validity 
of the deed. This circumstance, therefore, does 
not appear to me to be of any great significance. 

[31] It is also true that after some time 
qabuliyats were obtained and even leases 
granted in which Ghulam Rasul is described as 
the owner and possessor of the properties con¬ 
cern* d. So far as the qabuliyats are concerned, 
these are documents prepared and executed by 
tenants who knew Ghulam Rasul as owner and 
may or may not have known of the altered 
character of his possession even if he was then 
holding the*properties as a-muticalli. The earliest 
of these is Ex. D. 61 dated 21-11-1917, and then 
comes Ex. D. 60 dated 20-12-1917. After that we 
have Ex. D. 62 dated 17-6-1919, Ex. D. 63 dated 
27-2-1920, Ex. D. 28 dated 2-3-1920, and Ex. D. 64 
dated 6-3-1920. The scribe of all these documents 
was Faqir Chand, D. W. 19, who says that he 
was a tenant of Ghulam Rasul, but it is difficult 
to say that his statement is fully reliable when 
he says that these documents were written at 
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the instance of the landlord in the sense that the 
landlord whose signatures did not appear on the 
documents was responsible for their phraseology. 

[ 32 ] The receipts issued by the landlords 
•could also be explained on the assumption that 

. they had old receipt books in existence before a 
wakf was created and confirmed to use them 
afterwards. Qua the tenants they were still the 
landlords in the sense that they had to receive 
the rent and it is not improbable that no atten¬ 
tion was paid to the matter of getting new 
receipt books printed as there was nQ compelling 
necessity to advertise to the tenants that hence¬ 
forward Ghulam Rasul was in possession of the 
properties in the character of a mutwalli , parti¬ 
cularly when he was to use the income of all the 
properties at his sole discretion during his 
lifetime. This document does not show, to my 
mind, that it is inconsistent with Ghulam Rasul's 
holding the property as a mutwalli . 

[33] In the same category of reasoning would 
fall the failare or omisdion to have the mutation 
entries changed in the record of rights. If muta¬ 
tions had been got effeoted, it would clearly have 
shown that a wakf had, in fact, been deli¬ 
berately created. But in the circumstances of 
this case it does not appear to me that the 
omission to do so proves that the deed of wakf 
was executed without any bona fide intention 
to create a wakf . - 

[94] So far as the change of the character of 
the possession of the property by Ghulam Rasul 
is concerned, it may be noted that in the deed 
of wakf itself the settlor had stated that hence¬ 
forward he was holding the property as mutwalli 
and to this extent there had been a change in 
the character of his possession. It is true that 
he had not got mutation effected in his name as 
mutwalli, but that is not essential to the validity 
" the document, and per se cannot show that 
there was no intention to create a wakf and 
• that the document purporting to create the wakf 
was a sham document. Amongst the followers 
of the Shia sect, it is necessary that possession 
should be taken by the mutwalli before the 
wakf becomes effective, but that is not the case 
bo far as the followers of the Hanafi sect like 
Ghulam Rasul are concerned. In 16 Lah. 482 1 


Pak Daman case reported in 27 P. R. 1913, 2 the 
trustee or custodian of the shrine was entered 
as owner, but the land in suit was held to bo 
wakf and the recorded owner held not to have 
any private right of ownership over any part of 
the land. 

[35] Similarly, in 14 Lah. 624, 3 Addison and 
Bhide, JJ. held that the fact that the Gaddinashin 
was shown a3 owner in the proprietary column 
of the record of rights was not a matter of any 
significance. Bhide J. in delivering the judgment 
of the Court said : 

“It must be remembered that the fact that the in¬ 
cumbent is only a trustee and not an owner in the true 
sense of the term is not ordinarily of importance for 
purposes of the revenue records and it is not usual to 
find such entries in the cose of persons who are mere 
custodians or trustees. 0 

In 43 ALL. 416 4 and 45 ALL. 692 5 it was held 
that there was no necessity for the first mut¬ 
walli of the wakf to get possession transferred 
to himself as such or to get mutations effected. 
In the la9t mentioned case the settlor lived for 
eight years after the creation of wakf and no 
mutation was effected. 

[86] It is true that after the death of Ghulam 
Ra3ul mutations were entered in the name of 
his son3 as heirs, but by this time, even if a 
valid wakf had been created, the heirs of 
Ghulam Rasul had made up their minds to 
avoid it and the mutation proceedings taken 
after the death of Ghulam Rasul can be of no 
help in determining what his own intention was 
when the wakf-nama was executed. 

[37] A good deal of argument has been 
addressed to show that separate accounts of the 
wakf property were kept and these were filed 
by Din Mohammad when defending the suit oi 
Jia Ram for ejectment. It appears from the 
statement of Mr. Barkat Ali, P. W. 18, that wher 
he was acting as counsel in that case for Dir 
Mohammad, some accounts were filed in Courl 
and copies of these were shown to him. Thes< 
accounts are said to have related to the perioc 
when Ghulam Rasul acted as mutwalli of the 
property. At this time, Din Mohammad was 
interested in showing that he and his fathei 
before him were acting as mutwallis because he 
was setting up the wakf as a defence to the 


Hilton and Din Mohammad jj., held that the eiectment Buifc - and ifc is not unlikely that thes. 
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and registered in the case of persons governed 
by the Hanafi school of thought. In this case no 
mutation had been effected and this eircums- 
'tapee waa held to be immaterial. In the Mai 
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Issue No. 13 relating to the question of res judi¬ 
cata. Suffice it to say now that Gbulam Rasul 
is not proved to have maintained any separate 
accounts, and possibly this happened because he 
was even according to the deed of walcf entitled 
to spend the income as he pleased during his 
lifetime. The failure to keep separate accounts, 
however, does not necessarily mean that a walcf 
was not intended or created and the fact that 
Gbulam Rasul mortgaged properties for his own 
use in 1923 and 1924 similarly doe3 not throw 
any great light on the question of his intention 
in 1917. The earliest of his alienations was in 
favour of Amar Singh and Ralla Ram, by which 
both teakf and non -tonicf property was mort¬ 
gaged in April 1923. This alienation can have 
very little bearing on the question of his inten¬ 
tion more than five years before, for, it can at 
best only show that by this time he had made 
up his mind to refute the allegation that there 
was a valid walcf in existence. The next aliena¬ 
tion was a mortgage in favour of Rai Bahadur 
Ajudhia Parshad soon after his return from 
pilgrimage and by this time it is clear that he 
had repudiated the walcf. The only other 
alienation by him was a mortgage in favour of 
Jia Ram for Bs. 35.0C0 in April 1924, but by this 
time the deed of revocation had actually been 
registered and this alienation can have no bear¬ 
ing on his original intention. 

[38] In Ex. D.-55. the deed of revocation, he 
gave certain reasons why the original document 
was executed These reasons appear to me to be 
wholly unconvincing. The first is that he did 
not desire to give his daughter, who was then 
living and unmarried, a full share of the inheri¬ 
tance because her husband’3 family on marriage 
would have benefited by her property. He had 
actually given her a full share in nearly half his 
property by will and if he had really wished to 
virtually disinherit his daughter he could have 
made a gift with possession of any portion of 
his property of which he was admittedly the full 
owner. If there is any force in this reason it 
would apply equally to every Muslim who owns 
property. The other reason given is that he was 
surrounded by some enemies who. in the disguise 
of friends, wanted to create dissensions between 
him and bis children, and it was under their 
influence that the walcf deed was executed Thi3 
reason too is flimsy The identity of these per¬ 
sons is notdisclosed and it is certain that not one 
of them was personally benefited by the creation 
of a walcf. Only one of his children was adoles¬ 
cent at the time, namely, Din Mohammad, who 
was 19 and the other was hardly in a position to 
understand the legal position or to protest. If 
the reference be to the Anjumans as suggested 
in arguments, these bodies would be entitled to 
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nominate mutwallis in a dim future on an 
occasion which in all human probability wa 3 
never likely to arise. 

[39] One other reason has been suggested 
somewhat half-heartedly by Mr. Badri Das and 
this is that the deed of 1917“was never intended 
because therein* deliberately a legal flaw was 
introduced relating to the interests of the kindred 
which would render the document invalid. It is 
impossible to entertain this suggestion seriously. 
If the legal flaw is really one of substance, the 
deed would be declared to be null and void by 
the law Courts. If, on the other hand, there was 
a hidden catch deliberately put into the document 
the question immediately arises why this was 
done and if done why this reason was not stated 
when the transaction was formally repudiated 
6 years later. 

[40] That Gbulam Rasul in his lifetime did 
grant leases, effect mortgages and make appli¬ 
cations for repairs and alterations of the pro¬ 
perty to the Municipal authorities and in all 
these transactions described himself as the owner 
does not show that at the time of the execution 
of the document he did not intend to create a 
walcf of the property. His conduct appears to 
me to be easily explanable by his desire to resile 
from the position created by the walcf deed, and 
no equivocal act, other than an omission to* 
carry out some of the injunctions contained in 
the deed, has been brought to notice from which 
it can be deduced that what was stated in the 
deed was not really intended. Subsequent con¬ 
duct can be looked at and considered to show 
that an act, transaction or utterance means- 
something different to what appears on the) 
surface, but such conduct should in combination 
with other circumstances point to the clear 
conclusion that the original act was different to 
what the average man would ordinarily under¬ 
stand from it. Subsequent acts may and very 
frequently do amount to a breach of trust, but 
from a breach it is impossible to argue that there 
never was a trust created. Though an element 
in determining whether a trust has or has not 
been created, the fact that the injunctions in a 
deed have not been carried out, or, in other 
words, the trust has not been acted upon, does 
not necessarily show that a valid trust was not 
created, and it has been so held in 1G Lah. 432 1 
and in numerous decisions of the other High 
Courts in India. In [Ma E Khin v. Maung Sein] 

2 Bang. 495® it was held by Duckworth and 
Godfrey, JJ. that a walcf was complete by dedi¬ 
cation and a tcakif could make alternations in the 
rules of the grant but not so as to revoke it. 
In [Jinjira Khatun v. Mahomed FakirulUh Mea] 

6 . (’25) 12 A. I. R. 1925 Rang. 71 : 2 Bang. 495 : 88 
I. C. 167. 
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49 Oal. 477 7 Mukerjee and Buckland, JJ. held 
that a wakf was created by a declaration of 
endowment by the owner, and where the settlor 
is the first mutwalli, delivery of possession is 
not essential. Tbe learned Judges observed that 
endowment acts immediately like the emancipa¬ 
tion of a slave which once made cannot be 
recalled. To much the same effect are the obser¬ 
vations in [Mt. Rahman v. ML Baqridan] 11 
Luck. 735 8 and [Mahomed Hamid Ullah Khan 
*v. Mahomed Majid Ullah Khan] 92 P. R. 1917.® 
In [Sunder Singh Mallah Singh Sanatan Dharam 
High School Trust, Indaura v. Sundar Singh 
Mullah Singh Rajput High School, Indaura] 
19 Lah. 63 10 at p. 73 their Lordships of the Privy 
Council laid down that odco there was proof of 
divestiture which may be contemporaneous with 
tho making of a deed of trust, subsequent acts 
and conduct of tbe settlor cannot reinvest him, 
A similar rule was laid down in [Jai Dayal v. 
Ram Saran Das] 19 Lah. 704 11 Indeed, if this 
were not so, any trustee could put forward 
evidence of a breach of trust by himself to prove 
that tho trust was either void or non existent. 

[41] It has been urged by Mr. Barkat Ali for 
the appellant that once it is proved that a deed 
of wakf has been executed, no evidence is 
admissible to show that the document was not 
intended to operato, and that the intention can 
bo gathered from the language of tho document 
itself without reference to the surrounding cir¬ 
cumstances. This proposition does not appear 
to me to be correct as stated. An estoppel can 
anse only between parties to a document, and 
others can show that tho wakf in the present 
cose like any other deed was unreal or was a 
fraudulent transaction. The onus is heavy on 
those who seek to show that the document means 
something other than it says, but it is certainly 
open to them to discharge the onus if they can. 
In doing so subsequent conduct is relevant and 
sometimes is very valuable in showing the 
unreal nature of the transaction. There are some 
very pertinent observations by Woodroffe J in 
a case reported in (Kulsom Bibi v. Goiam 
Hossam] i°. ° w. n. 449* at pp. 484 and 485 . 
ihe question m that case was whether the wakf 
constituted before the Mussalman Wakf Vali. 
gating —Act was bad because the rif t was not 

L 0*17. A ' L B- 1922 Cal - 429 : 49 Cal. 477767 
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substantially to charity. Formal documents had 
been executed and registered and mutation 
regarding some of the properties had also taken 
place evidencing delivery of posession. Evidence 
was held admissible to show the manner in which 
the documents were related to existing facts, 
such as the value and tho state of the property 
dedicated, their rental value and so forth. This 
was calculated to show that what appeared to 
be a substantial endowment on paper was not 
really so when read in the light of these facts. 
This indicates that surrounding facts can be 
looked at to determine the real meaning of such 
a deed.^ Then evidence was given of the conduct 
of the settlor and trustees for the purpose of 
showing that no effect was given to the osten¬ 
sible trusts and the learned Judge observed : 

"It is, of course, clear that if there was a real inten¬ 
tion to give effects to the documents as wakfs and 
wakfs were formally constituted and perfected it is 
wholly inmaterial in this suit whether their provisions 
were carried out or not, for that is a matter of breach 
of trust only. It is, however, contended that the rail 
intention must correspond with that which is expressed 
and that an enquiry whether the icakfs were or wore 
not carried out is relevant upon the question whether 
there wa 9 ever an intention to give effect to them &3 
such, though it is admitted that the facts offered in 
evidence must bo of such a character that their exis¬ 
tence may be more properly refcrrablo to an absence of 
original intention to create a trust rather than to a 
failure to carry out a trust to which it was originally 
intended to give effect." 

And again a little later : 

“Nor is this a caso of a document which on its faco 
purports r 0 be one transaction but is really another. I 
may refer in illustration to tho decisions which have 
permuted oral ovidence to show that what appears to 
be an out and out salo is in reality a mortgage. What is 
said hero 19 that there was no transaction at all. Nor in 
the present case can the evidence be said to be admis- 
Bible for the purpose of invalidating the documents, for 
if a wakf executed with the necessary formalities and 
otherwise validly constituted establishes by its terms a 

?“ b ^ D . U .: ,‘ rUit i , n . fttT0u 1 r 01 ,he P ubli0 - i* is not open 
!? ‘ h ®. 6 ® ttlo . r or * bo5 ° claiming under him to say that 
the document by its terms ovidonoes an inton- 

rirrJlfT ? 8 he tho 8ett,or no?er intended to 

carry it out and in foot never did so." 

[42] Whare the real intention of the oreator of 
a wakf has been found to be to defraud existing 
creditors or to use the documents as a shield 
against the creditors who can be foreshadowed 
as would be the case when a person engages in a 
hazardous business, Courts have declared such 
transactions to be void. A. L R 193 a p. 0 290 13 
was such a case where the settlor had a mort- 
gage deed of rs. 50,000 on a certain property 
which was sold in execution for Rs. 14 000 He 

St? a •"ft 01 *? whole property 

hat f t 56 ° tS deb L t ' Damely - 113 " 000, would 
have fallen. It was held by their Lord shim 0 f 

v, Hanuman Pentad. 76 P ’ Mahomod Ismail 
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the Privy Council that the real intention at the 
time of the disposition was to avoid this charge 
falling on the other property, and the wakf was, 
therefore, held to be bad. Again in A. I. R. 1930 
P. C. 255, 14 where it was found that the real 
intention was not to divest but*to use the wakf 
deed as a shield against the creditors while the 
settlor was enaged in a hazardous business, the 
teakf was held to be void. 

[43] In these cases relief apj^ars to be founded 
on the doctrine”of fraud, an essential condition 
for the erection of a valid wakf being that a 
person should have a Iona fide intention to 
dedicate what is his property. It is obvious that if 
property is encumbered, a wakf cannot be used 
to get rid of the encumbrance, and if there are 
creditors who might ordinarily satisfy their 
debts out of certain property the owner cannot 
put that property out of their reach by creating 
a wakf of it. Similarly, if be has reason to 
believe that he may well have creditors in the 
course of a new and hazardous business, a wakf 
of his property will not be upheld which might 
defeat such future creditors. To this extent 
circumstances existing at the date of the creation 
of the trust have an important bearing on the 
intention of the settlor. A secular wakf being in 
essence, at least theoretically, an act of piety, it 
cannot be allowed to be used as an instrument of 
fraud on creditors who exist or who mightreason- 
iibly be expected to exist in due course of the settlor’s 
business. In the present case there is no indica¬ 
tion that at the time of creating the wakf in 
1917 Ghulam Rasul’s financial position was not 
sound. He owned property worth over rupees eight 
lacs which he proceeded to dispose of, and there 
is no indication that at the time he had any 
debts or that he was engaged or was about to 
engage in any business which carried extra¬ 
ordinary hazards. In these circumstances, and 
the question of the creditors apart, the deed of 
trust should, in my opinion, be looked at primarily 
for deciding the intention with which it was 
executed. In 59 Cal. 402 16 Mukerjee and Guha, J J., 
held that the intention of the settlor must be 
gathered from the document itself, and it was 
wholly immaterial after the document was 
formally constituted and perfected, whether its 
provisions were carried out or not. Ghulam 
Rasul took legal advice when drafting the docu¬ 
ment which was attested by a lawyer, and he 
bad apparently given himself considerable time 
to reflect, for he had purchased the stamp paper 
for t-s deed a month before he had executed the 

14. ( 30) 17 A. T. R. 1930 P. C. 255 : 128 I. C. 647 
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deed and got it registered. By so doing he had 
limited his dominion over the property in dispute 
and to that extent should have known that he 
was sacrificing his interests. It is difficult on this 
material to hold that he had no intention to ' 
create a wakf and the document represented J 
sham transaction. 

[ 44 ] The true test of a bona fide intention 
appears to be afforded by the case in A. I. R. 1933 
P. C. S3. 10 There one Jl. A. on 29-8-1912 executed 
a document whereby he purported to effect ay 
sale of his property for two lacs of rupees to h is 1 
mother. The deed recited that the purchaser had I 
paid Rs. 10,000 and regarding the balance it was 
said that it was left with her with instructions to 
spend it on charitable purposes. M. A died a 
few days later, and in June 1913 the mother exe- 
cuted wakfnama regarding this property. In 
this wakfnama she recited that she had already 
spent Rs. 15,000 on charity and she created a 
charge on the wakf property to the extent of 
Rs. 25,000, representing Rs. 15,000 she alleged she 
had spent on charity and Rs. 10,0C0 she had paid 
at the time of the so-called sale. After his death 
the heirs of M. A. claimed to get this property 
by inheritance. The sale of 29-8 1912 was held to 
be void as a death-bed gift in fraud of the heirs 
and the wakf of Juno 1913 to be void as the 
settlor never intended that any of her own pro¬ 
perty should be dedicated, as she had even created 
a charge on the property of the amounts she had, 
spent. The High Court by a majority held that t 
the share of the mother as heir had become 
wakf t but their Lordships of the Privy Council 
held otherwise and observed : 

'*The sale by M. A. and the execution of the \cdkf m 
nama must be regarded as integral parts of one 
transaction, and the sale being held to be void, the 
wakfnama falls with it. The sale imposed upon Rahim 
Bibi an obligation to spend Rs. 1,90,000 the balance of 
the purpose price, in charity, and the terms of tho 
wakf nama leave no doubt that she executed the later 
document in fulfilment of that obligation, and that sho 
had no intention of making any contribution to the 

wakf from her own property.Their Lordships 

are of opinion that in order to ascertain the intention 
of the lady in executing tho wakfnama, the whole 
transaction must be looked at, and upon this they think 

that her intention to settle only what she thought had 

been entrusted to her by her son is clear." 

Tho intention was to create a wakf not of her 
property but that of her son which on tho death 
of her son vested in his heirs. As she had no 
intention to create a wakf of her own property, 
even that portion of the property which fell to 
her share as heir was not made the subject of f 
wakf . Similarly, cases can occur where a person 
is induced by fraud or undue influence to make 
a wakf of his or her property and the tnnsac- 

16. (-33) 20 A. I. R. 1933 P. C. 83 : 55 All. 83 : 60 

I. A. 116 : 142 I. C. 217 (P. C.), Har Prasad v. Fozol 

Ahmad. 
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tion ifl avoided. These cases, like A. I. R. 1934 
cal. 14, 17 are founded on fraud a3 the settlor was 
over-reached and deceived and had no real inten¬ 
tion to divest himself or herself of proprietary 
rights. 

[45] No such considerations exist in the pre¬ 
sent case, and I am of the view, therefore, that 
in 1917 Ghulam Rasul had a bona fide intention 
to create a xuakf of his property, that he had no 
ulterior motives in making this disposition at the 
r time, and that he was not acting under duress 
or under the influence of any person who could 
dominate his will. No reasonable motive has 
been suggested why Ghnlam Rasul executed such 
an elaborate document making provisions for 
future contingencies, whereby he limited his 
rights as proprietor, and waited for six years be¬ 
fore he formally revoked it. In this state of 
things, a valid wakf came into being on the date 
of execution of the wakfnama , and it was not 
open to Ghulam Rasul to revoke this settlement. 
After this, to quote the words of Woodroffe J., 
in 10 0. W. N. 449 13 at p. 485 : 

"It was beyond the power of the settlor or those 
claiming under him to say ‘I have said I have made a 
trust but I never intended one*, and thus to wrest from 
a third party, tho public, the beneht which by the ex¬ 
press terms of his deed ho has bestowed on them.** 

Ho could not wrest this from the beneficiaries 
either by a deed of revocation or by refusal to 
carry out the terms of the deed or by other acts 
which amounted, in fact, to breach of trust. On 
the ground of want of bona fide intention and 
refusal or neglect to act upon the wakfnama , I 
am of the opinion, therefore, that the transaction 
aannot be assailed. Once a valid wakf came into 
being inaction or breach of trust on the part of 
Ghulam Rasul could not revoke it, far less could 
subsequent conduct on the part of Ghulam 
Rasul’s successors revoke this trust. 

[46] The next ground of attack of the wakf 
in this case was that it was void because it was 
vague, uncertain and illusory. The learned 
.Subordinate Judge held that by para. 16 of the 
deed on the extinction of the line of the kindred, 
tho income of the wakf property was to be spent 
on religious and charitable purposes. These 
objects, however, he held were not settled by 
deed but were left to be determined by a 
majority of votes by members of certain Muslim 
associations. Instances of how income may be 
spent are given by way of illustration, and it is 
urged by Mr. Badri Das that all that was meant 
was that when money was so decided to be spent 
fy 010 tho name of the settlor was to 

be associated with these objects, not that the 
objects were meant to be or were in fact specified, 
-i he specification of oharity was held to be to o 

‘ifi 1 ku a 886 ’ ^ 
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meagre and, therefore, there was uncertainty 
about the object of the disposition which rendered 
the trust void. 

[47] Mr. Barkat Ali’s contention, on the other 
hand, was that not only were the objects of 
charity specified but that in cases under the 
Mahomedan law there was no necessity to 
specify the objects so long as a general overrid¬ 
ing intention to benefit charity was manifest in 
the deed creating a'wakf. He urged further that 
whatever may have been the position in deci¬ 
sions of the Privy Council, such as 17 Cal. 49S 19 
and 22 Cal. 619, 19 the matter is now governed 
by the Mussalman Wakf Validating Act of 1913 
which according to him restored the pure Muslim 
law as it was practised in Arabia and as ex¬ 
pounded by Ameer Ali J. in the dissentient 
judgment in 20 Cal. 116. 20 It is necessary to 
examine the position in a little greater detail 
here. Under the Mahomedan law as it was 
developed and understood in India, a wakf was 
valid only if the gift was substantially to charity 
and not merely if the gift to charity was sub¬ 
stantial. In wakfs-alal-aulad by which the 
usufruct of the property dedicated was reserved 
for the benefit of the line of the settlor so long 
as any one in that line existed and the gift over 
to the poor was to take effect thereafter, it was 
held by the Privy Council that it was no more 
than a cloak to cover arrangements for the 
aggrandizement of the family and to make tho 
property inalienable. This case 17 Cal. 498 18 
was decided on the footing that the property in 
substance was not given to charitable uses. A 
Bimilar settlement was considered in 22 Cal. 619 19 
by tho Privy Council. There was no substantial 
present gift to charity in that case, but there 
was gift over to the poor on the total extinction 
of the family of the settlor. It was pressed on 
their Lordships that according to the precepts 
of tho Prophet himself a provision against one’s 
family or descendants getting into want was 
more pious than giving alms to the poor and 
was the most excellent form of charity. It was 
observed at p. 632 of 22 Cal. 619 ld : 

Clearly tho Mohamedan law ought to govern a 
purely Mohamedan disposition of*property. Their Lord¬ 
ships have endeavoured to the best of their ability to 
a«5ertam and apply the Mohamedan law as known and 
administered in India; but they cannot find that it ia 
in accordance with the absolute, and as it seem 9 to them 
extrava^nt, application of abstract precepts taken from 
the mouth of the prophet. Thoso precepts may be excellent 
‘heir pr °, per ap P lioat i° n - Th0 y “ay, for aught their 
Lordships know, have had their effeot in moulding tho 

^i ,0O) i 7 ^- 49 *; 17 L A - 28 : 6 Sa* 476 (P. 0.), 

Mahomed Ahsanallah v, Amarohand. 1 

Cal 6 i 9 . aa j. A . 76 : 6 Sar. 572 (P. 0.). 
^ a „ horaed ^bak Rasamaya Dhur. • 

2 Poddar 2 ° ° al ‘ 116 B '*‘ Bikanl Ml » v. Sukhlal 


180 Lahore 


Mohammad Afzal v. Din Mohammad (Ram Lall J .) 


law and practice of wakf, as the learned Judge (Ameer 
Ali J.) says they have. But it would be doing wrong to 
the great law-giver to suppose that he is thereby com¬ 
mending gifts for which the donor exercises no self- 
denial ; in which he takes back with one hand what 
he appears to put away with the other ; which are to 
form the centre of attraction for accumulations of income 
and further accessions of family property, which carefully 
protect so-called managers from being called to account; 
which seek to give to the donors and their family the 
enjoyment of property free from all liability to creditors; 
and which do not seek the benefit of others beyond the 
use of empty words.” 

Eventually their Lordships in holding the gift 
to charity to be illusory and the wakf void 
observed : 

"A gift may be illusory whether from its small 
amount or from its uncertainty and remoteness. If a 
man were to settle a crore of rupees, and provide ten 
for the poor, that would be at once recognized as illu¬ 
sory. It is equally illusory to make a provision for the 
poor under which they are not entitled to receive a 
rupee till after the total extinction of a family; possibly 
not for hundreds of yeais ; possibly not until the pro¬ 
perty had vanished away under the wasting agencies of 
litigation or malfeasance or misfortune ; certainly not 
as long as there exists on the earth one of those objects 
whom the donors really cared to maintain in a high 
position. Their Lordships agree that the poor have been 
put into this settlement merely to give it a colour of 
piety, and so to legalize arrangements meant to serve 
for the aggrandizement of a family.” 

[48] Then came the Mussalwan Wakf Vali¬ 
dating Act of 1913 the object of which was to 
allay doubts that had arisen by reason of the 
interpretation of Anglo-Muslim law by the 
Privy Council. The Privy Council had held 
these secular wakfs to be illusory according to 
the Muslim law as understood then because the 
benefit to charity was postponed indefinitely. 
Act C [Vi] of 1913 made valid what was invalid 
before. By Act 32 [xxxil] of 1930, the provision 
was made retrospective, i. e., validating wakfs 
created even before 1913. Mr. Barkat Ali has 
argued that the effect of the Act was to restore 
the pure Muslim law as it existed centuries ago 
in Arabia and as expounded by Ameer Ali J. in 
Tagore Law Lectures and his dissentient judg¬ 
ment in 20 Cal. 11 G. 20 According to this inter¬ 
pretation, the highest form of charity being to 
benefit one’s own family, no such wakf will now 
be held to be illusory. I find it impossible to 
accept this proposition. If this is what was in¬ 
tended, there was nothing easier than to say so 
in the Act itself, and there was no necessity to 
enact S. 4 or even the proviso to S. 3. I cannot, 
therefore, accept the argument that the present 
wakf is not open to challenge because under the 
pure Muslim law it would have been valid. I 
consider that the wakf would have been held to 
be invalid as illusory under the Muslim law as 
understood before 1913, but is now saved from 
that objection by the Act. It has still to be con¬ 
sidered whether the ultimate benefit in the case 


A. I. R. 

before us is or is not expressly or impliedly re¬ 
served for the poor or for other religious or 
charitable purposes of a permanent nature. The 
learned Subordinate Judge who tried the case 
found that the objects were not specified with 
a sufficient degree of certainty on the ground 
that on the failure of the line of the settlor and 
his kindred, the income of the property was to be 
spent by members of certain named Anjumans 
or societies by a majority of votes on "such reli- 
gious and charitable purposes as may be benefi- 7 
cial to all Mussalmans.” It is argued that if 
ever this contingency occurs in the dim and 
distant future, no such Anjumans may be in 
existence and that there are only vague direc¬ 
tions which a Court could never supervise effec¬ 
tively. Reference is made in this connection to 
23 Bom. 725," 1 where it was held that a bequest 
for Dharma was void for uncertainty on the 
principle enunciated in the well-known case in 
[Morice v. Bishop of Durham] (1804) 10 ves. 
522 22 at p. 589. Their Lordships took Dharma 
to mean according to Wilson’s dictionary "law, 
virtue, legal or moral duty” and held that the 
dictum of Lord Eldon applied to expenditure 
directed to such purposes, where a Court could 
neither reform maladministration nor direct a 
due administration. On this interpretation of 
the word ,l Dharma" t there can thus be no 
doubt that the trust would be vague, but in the 
present case, as will appear presently, the ob¬ 
jects are religious and charitable purposes used J 
conjunctively. In these cases cited at the Bar to 
support the plea of uncertainty, I can find no 
real similarity with the provision on this subject 
in the wakf deed. The actual wwds used are 
"mazhabi aur khairati kam. u Freely trans¬ 
lated these words would mean "religious and 
charitable W’orks” and these expressions have no 
vagueness, that exists in the terms "law, virtue 
and moral duty.” The word " kliairat *’ has a 
peculiar significance in the Urdu language which 
was the language employed by the settlor. The 
word is derived from the Arabic " khair ” which 
means according to Richardson’s dictionary, 
vol. I, p. 418, Edn. 1606, "good or well.” The 
plural of "khair" in Arabic is " khairat ” and, 
therefore, means "good deeds.” When the word 
"khairat ” is transported into the Urdu language 
it becomes singular and means according to 
Fellon’s dictionary p. 609 "charity and alms¬ 
giving” and " khairaiti ” means "charitable.” 

A similar translation of the w T ord is to be found 
in Forbes’ dictionary, Edn. II, and in the Taj - 
ul-Lughat and Nur-ul-Lnghat , two standard 
dictionaries of the Urdu language. This fact 

21. (’99) 23 Bom. 725 : 26 I. A. 71 (P. C.), Kanchor- 
das v. Parvati Bai. 

22, (1804) 10 Ves. 522. 
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alone would distinguish the present case from 
23 Bom. 725 21 and other cases which followed 
that decision. In 7 Luck. 300*" Wazir Hasan and 
Srivastava JJ. held that it was sufficient com- 
pliance with the Act if the deed said that the 
gift was for religious and charitable purposes 
even though the objects were not specifically 
stated. In A. I. R. 1935 ALL. 616 24 the property 
was made wakf in the name of God for the 
maintenance of the settlor and bis family and a 
^ small portion left for the upkeep of the mosque. 
The intention of the deed was that the disposi¬ 
tion be permanent and it was held that the ob¬ 
jects of a pious and religious character could be 
implied if otherwise the provisions of the Act 
were complied with. It is true that in the case 
last cited the point was conceded by counsel, 
but the decision follows a long line of cases. In 
A. I. R. 1941 ALL. 295 2 * Dar and Bajpai JJ. held 
that pious objects could be implied where there 
was a general overriding trust for charitable 
purposes. The words used in the deed then 
under consideration were “khairat" and “ khai - 
rati kam" which were translated as “charity 
and charitable objects.” The effect of the Privy 
Council decision in 23 Bom. 725 21 was considered 
and the criticism of this judgment by Beaman J. 
in 41 Bom. 181 20 was approved. In effect, it was 


held that oven if the Courts in India were tied 
by the definition of the word "Dharma" as ac¬ 
cepted by their Lordships of the Privy Council, 
there was no such limitation when construing 
words like "khairat". The learned Judges held 
that in each case it is a question of construction 
how and in what sense a particular word has been 
used in a document and it is possible that in a 
particular case even an expression like “kar-u 
khair ” has been used in its narrower sense 
meaning “charity” and not “good work'*. It 
may be noticed in this connexion that in 1 Luck. 
5S4 27 the word “ kar-i-khair ” was held to be 
vague and, therefore, the trust void, even though 
according to a colloquial meaning the word 
meant “a charitable act”. In 16 Luck. 586* 8 
Ziaul Hasan J., held the word "amur-i.khair" 
or. “charitable purposes according to Muslim 
law” not vague, though Hamilton J. translated 
the word as “good works” an d not “charitable 

('®2) 19 A. I. R. 1932 Oudh 71 : 7 Luck. 300 : 136 
I. 0. 872, Ramzan v. Mt. Rahmani. 

2 nl ( ni« 2 u^: LR -^ 935 ^ 616:166 I. 0. 416, 
Baca ullah Khan v. Ghulam Siddique Khan. 

4 ^L 2 t WSr 1941 AU - 285 : L L - R * < 1941 ) AH. 

\ °; 8 7 4 ' Ma homed Yusuf v. Azimuddin. 

2 t’ n ^q 2 h L R - 1916 Bom ‘ 161 : 41 Bom - 18 * • 81 
A ninS Advocate-General v. Jimbabai. 

( 27 ) 14 A. I. R. 1927 Oudh 218 : 1 Luck. 664 : 97 
2 R v * Ikdhey Lai. 

2 i 8 on T°i 27 A ’ L 1949 0ndh 824 : 15 Luck. 686 • 
HI*?' O' 891 Ahinadi ***“ v. Mt. iadmn 


purposes” and, therefore, held the trust to be 
void. With this last view Srivastava J., agreed. 
But it appears to me that when it comes to a 
question of construction of certain words used] 
in a document the whole document has to be 
seen and the words interpreted in the light of 
an overriding intention if one can be clearly 
deduced. In A. I. R. iy42 Cal. 180 2:> this test was 
applied by Mitter and Khundkar JJ. Indeed, as 
observed by their Lordships of the Privy Council| 
in 9 Lab. 203, 30 a case decided before the pass¬ 
ing of the Wakf Act, regard should .be had to 
the effect rather than the language of the deed. 

[49] Now applying these tests we find in the 
preamble of the present deed that the object was 
to make provision for 

“charity and for the help of orphans the poor and 
widows and that the property may also subsist, whereby 
the name of my family may also subsist, whereby the 
name of my family may be preserved.” 

In para. 8 it is provided that the income of 
the property was to be divided into fifty shares 
and out of these, three shares are to be 
“devoted to the help of widows, orphans of my commu¬ 
nity or utilized for giving scholarships to poor Mosal- 
man students for providing them with religious and 
secular instruction, or for other religious and charitable 
purposes, at the discretion of the Mutwalli”. 

In para. 15 it is provided that the ultimate 
benefit is for such religious and charitable pur¬ 
poses as may be beneficial to all Muslims. Then 
instances are given on which money could 
possibly be spent and these are, room in a Col¬ 
lege, library and scholarships, all objects con¬ 
nected with education. It appears to me that 
the dominating purpose of the deed is that when, 
if at all, succession opens to charity r the income 
should be spent on charitable purposes connect- 
ed with the relief of widows, orphans and educa¬ 
tion. Viewed in this light, the wakf does not 
appear to be void for uncertainty and vagueness. 
Broadly speaking, if the words “ifeair” or "Aar- 
i-khair ” are used, reference is to benevolence 
and good work and the trust is void for uncer¬ 
tainty. If the words used are " khairat ” or 
"khairati kam" reference is to charity and 
charitable works and the trust will be upheld. 


low is is unaouoted that where the bequest 
is for purposes one of whioh is charitable and 
the other merely benevolent and discretion is 
left to the trustee to spend the income on either 
object as he pleases, the whole bequest is bad for 
uncertainty. In [Blair v. Duncan], 190 a a. o. 
87 , 31 the bequest was to Buch charitable or 

2 m k 42 L» 2 n A 'v. L ^V 1942 Cal - 180 : 200 I. 0. 892, 

S^r^'aT) 6 ! ^I. m R^l927*P? of W 8* ^La^loa 1 •64 

Khai 108 L °‘ 618 - AU 
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public purposes as the trustee thinks proper. 
Now, it is clear that all charitable purposes are 
not public purposes, and it would be open to a 
trustee to spend only on public purposes which 
are not charitable, and nothing need, therefore, 
be spent on charity. The case would be different 
if the direction was to spend on charitable and 
public purposes. In such a case, the choice would 
be still left to the trustee to determine the pur¬ 
pose, but his choice would be limited only to 
charitable purposes. In [Baker v. Sutton (1836) 
4S E. R. 292 3la a bequest for “such religious and 
charitable purposes as in the opinion of the 
trustees should be deemed fit and proper,** was 
held to be a good charitable bequest. Similarly, 
in (1904) 2 ch. 354, 31b a bequest for such charitable 
and benevolent institutions as the trustees shall 
in their discretion determine was held not to be 
void for uncertainty. See also [In re Sutton 
Stone v. Attorney-General], (i$$5) 28 ch. D. 464. 32 

[51] In this connexion it remains to note a 
case of this Court on which strong reliance was 
placed on behalf of the respondents. In A. I. R. 
1935 Lah. 59G 33 the words used were “ khairati 
aur mazhabi kamon men saraf ki jawe" 
which translated means “to be spent on charit¬ 
able and religious purposes" and the bequest 
was held to be void for uncertainty. Jai Lai J., 
in delivering the judgment observed : 

“It seem3 to me that having regard to the context of 
the will ‘religious and charitable purposes’ 6hould be 
read disjunctively and not collectively bo that if either 
of these purposes be held to be invalid on account of 
vagueness both must be held to be unenforceable. I am 
further of opinion that according to authority both 
religious and charitable purposes must be held individu¬ 
ally to be too Vague.” 

The learned Judge then referred to 1 Luck. 
5S 4 27 where the words used were “ kar-i-khair ’*, 
which words were admitted before that Bench to 
have the same meaning as “ khairati kam\ and 
reliance was further placed on 46 Mad. 300 34 
where the objects were the spread of the Hindu 
religion and the Sanskrit language, and on 
116 I. C. 212 35 and on A. I. R. 1931 Sind 75 s6 . The 
learned Judge disapproved of the observations in 
7 Luck. 300 23 where the words used were "religi¬ 
ous and charitable works** and the cypres 
doctrine was applied. He held on this last point 

31a. (1836) 48 E. R. 292. 

31b. (1904) 2 Ch. 354 : 73 L. J. Ch. 808 : 53 W. R. 21, 
In ro Best; Jarbis v. Birmingham Corporation. 

32. (1885) 28 Ch.D. 464:54 L.J.Ch. 613: 33 W.R. 519. 

33. (’35) 22 A. I. R. 1935 Lah. 596 : 158 I. C. 937, 
Punjab Sindh Bank Ltd. Lahore v. Anjuman Himayat 
Islam, Lahore. 

34. (*23) 10 A. I. R. 1923 Mad. 376 : 46 Mad. 300 : 73 
I. C. 991, Yenkatanarasimba Rao v. Subba Rao. 

35. (’29) 16 A. L R. 1929 Bom. 127 : 116 I. C. 242, 
Mariambi v. Fatimabai. 

?6. (‘31) 18 A. I. R. 1931 Smd 75 : 25 S. L. R. 415 : 
130 L C. 556, Mohomedali v. Lakhmichand. 


that if the original trust was bad there was no 
occasion for the application of the cypres 
doctrine, and distinguished the Privy Council 
judgment in 59 I. c. l 37 on the ground that it 
was not clear from that judgment whether the 
bequest was merely for charitable and religious 
purposes or these objects were specified. He, 
therefore, held that the weight of authority was 
in favour of the proposition that a bequest for 
charitable and religious purposes was void for 
uncertainty. It appears to me with great respect 
that this decision does not lay down the correct 
rule of law, and I am unable to follow it. In 
the first place, the learned Judge appears to be 
wrong in his original assumption that “ khairat ’* 
means “ kar-i-khair ." This point I have dealt 
with already when discussing 23 Bom. 725. 21 In 
the second place, I can see no ground for hold¬ 
ing, as the learned Judge has done, that when 
the words used are “ mazhabi aur khairati 
Kamon" “religious and charitable works*’, they 
can be read disjunctively. The word “aur” 
means “and" and can never mean “or**, and a 
disjunctive reading in my view is not permis¬ 
sible. This last consideration distinguishes the 
decision in 46 Mad. S00 34 for the disjunctive word 
“or" was used there, and one of the objects, 
namely, spread of the Hindu religion being 
vague, it was open to the trustee to spend any¬ 
thing on the other object, namely, the spread of 
the Sanskrit language which was not vague. 
Thirdly, the learned Judge appears to me to bo 
in error in distinguishing the Privy Council 
judgment there the same words were used on 
the mere ground that the judgment of Board 
was a brief one.Lastly, the learned Judge ignored 
the decision in A. I. R. 1935 Lah. 414 38 where he 
himself sitting with Skemp, J. delivered the 
judgment of the Division Bench and repelled 
the contention that the wakf was illusory where 
on failure of descendants of the settlor the in¬ 
come was to be applied for “charitable purposes." 

[52] So far as the other decisions relied upon 
in this judgment are concerned, some are 
clearly distinguishable and the others are mere 
obiter dicta or have laid down the law too 
broadly. In 116 I. O. 242 s5 the decision was of a 
Single Judge, Crump, J. on the original side of 
the High Court, and it proceeded on the consent 
of the Advocate-General. The learned Judge in 
that case proceeded then to give some reasons 
in support of the decision. In doing so he fixed 
his attention on the root meaning of the Arabio 
word “ khair ’* and translated “ khairat " as 
“good works’*, ignoring that in being transported 

37. (’20) 7 A. L B. 1920 P. C. 87 : 59 I. C. 1 (P. O), 
Amatol Fatema Bibi v. Abdul Alim Saheb. 

38. (’35) 22 A. I. R. 1935 Lah. 414 : 158 I. C. 149, 
Mubarik Ali v. Ahmad Ali. 
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into the Urdu language the word which was the 
plural of " khair " in Arabic had become singular 
and had assumed a more definite meaning. 
Further, the words used in.this deed were Dharma 
khairat, waghera , and these might well have 
been read disjunctively and the trust was, 
therefore, uncertain and void on that account. 

[53] In A.LR. 1931 Sind 75 30 Wild and Milne, 
JJ., held a bequest for khairayati works to be 
void. The words seem to have been translated 
incorrectly by the learned Judges and, therefore, 
the decision is of doubtful validity. The learned 
Judges confused Dharma with khairat in order 
to bring the case within the principle enunciated 
in 23 Bom. 725 21 when they said that there was very 
little difference between Dharma and khairat . 
This decision is, therefore, in my view based 
on this wrong assumption and with all respect I 
am unable to agree with it. For the reasons 
given above, I consider that neither A. I. R. 1935 
Lah. 596 s3 nor A. I. R. 1931 Sind. 75 M were cor- 
rectly decided and 116 I. C. 242 s6 besides being 
mere obiter , is clearly distinguishable. 

[54] The words used in the present deed 
appear to me to be more specific and when simi. 
lar words were used their Lordships of the Privy 
Council in 59 I. c. 1 37 held the trust not to be 
invalid according to Mahomedan law. The 
overriding intention here appears to leave 
the ultimate benefit to charity and except 
for A. I. r. 1935 Lah. S96 33 no decision has been 
quoted before us where the words ''religious and 
charitable objects” were used conjunctively and 
yet the trust held to be void for uncertainty of 
object. I am, therefore, of the opinion that the 
present trust is not open to this objection and 
that the decision of the Court below is wrong on 
this point also. 

[55] The next ground of attack of the wakf 
deed was that it was invalid and void by rea- 
son of the fact that amongst the beneficiaries 
are mentioned the line of tho aqarab, or kindred, 
on the extinction of the line of the descendants 
of the settlor, and this to my mind raises a 
more difficult question. The argument in effect 
is that the object of the Validating Act of 1918 
was to save certain wakf 3 , which -were held to 
be invalid by reason of their illusory character 
from this line of attack, and the Act having 
been passed for this specific purpose should be 
construed very strictly. I have already said that 
the intention of the Aot was not, as contended 
by Mr. Barkat Ali, to restore the pure Muslim 
law as understood in Arabia, for, if that had 
been the intention, it would have been clearly 
mated, as, for instance, was done when enacting 
the Shariat Act The intention was, if I may so 


was contended, was self-contained, so far as 
these secular wakfs are concerned and there¬ 
fore the language of the Act alone should be 
taken into consideration in construing it. V’e 
have to interpret the language as it stands and 
should not be influenced by authorities prior to 
the Act which may have led to the enactment. 
In a. I. R. 192S P. C. 2 39 it was held that the 
language of an Act has to be interpreted unin¬ 
fluenced by the previous state of the law or the 
analogous English law on the subject. In this 
connection, see also [Bank of England v. Vaglino] 
1891 A. c. KW* 0 and 48 cal. 388. 41 If the wakf, 
it is urged, does not come within the four corners 
of the enactment it must be held to be void in 
its inception.^Section 3, Validating Act, lays down 
when these secular tvakfs are lawful. It says 
they can be created among other purposes "for 
the maintenance and support, wholly or par- 
tially, of his family, children or descendants." 
Now it is urged that tho aqarab or kindred or 
their line does not come within the above cate¬ 
gories, they beiDg neither members of the family, 
nor children, nor the descendants of tho settlor. 
It is contended that by the introduction as 
beneficiaries of a class of persons who are out¬ 
side the scope of the Validating Act, the wakf 
in its inception becomes bad and the Court has, 
therefore, no jurisdiction to apply the cypres 
doctrine, or to delete this class of persons and 
pass the benefits to the next ultimate beneficia¬ 
ries. If wakf be a valid wakf to start with, the 
Court would make charity its own concern, but 
if there is a legal flaw which renders the transac¬ 
tion void, the Court cannot, it is contended, 
make a valid wakf in place of the invalid one 
created by the wakif himself. 

[56] On this part of the case Mr. Barkat Ali 
contended that the line of the descendants can 
be construed to mean the members of the settlor’s 
family in a wide sense, and therefore the des¬ 
cendants of the aqarab do fall within the scope 
of s. 9, Validating Act. According to the die- 
fcionary meaning, the word " aqarab " means only 
tho nearest" and therefore they fall within the 
meaning of the term “family." In Para. 2 of the 
wakf deed when making provision for the office 
of mutwalli the aqarab do not come in till the 
whole line, male or female, of the settlor’s 
descendants is exhausted, and again in Para 15 
the words are "if, God forbids the line of my 
(wakif 1 s) and my relatives, male and female 
descendants, becomes extinct" (agar khudana 
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khasta mujli wakif ki nasi zakur wa unas 
aur aqarab ki nasi zakur wa unas bilkul 
munoate ho jawa) the Anjumana are to ad. 
minister for the benefit of charity. It is clear 
that the aqarab are mentioned in contradistinc¬ 
tion to and as a class apart from his own des¬ 
cendants and, therefore, this class, namely, the 
descendants of the kindred, is not within the 
classes specified as beneficiaries under S. 3 of the 
Act. There have been cases where certain per¬ 
sons, not strictly descendants or children of the 
settlor, have been treated as members of family. 
In 16 Lah. 7S2 IJ at p. 820 Jai Lai J., in deliver¬ 
ing the judgment of the Division Bench held 
that under the Mahomedan law the word 
“family” includes those relations who depend on 
the wakif for support or residence. In A. I. R. 
1935 Lah. 414Skemp J., held that a brother’s 
son who lived with and had been treated as a 
son by the wakif must be regarded as a mem¬ 
ber of his family. In 4 Luck. 101 43 a brother 
who lived apart and even in a different country 
was held to be a member of the family, and so 
also in 52 ALL. S68. 44 In 51 ALL. 40, 45 a daughter- 
in-law was similarly held to be a member of 
the family. In A. I. R. 1929 Lah. 721 40 the ques¬ 
tion was whether a sister-in-law and a nephew 
were beneficiaries within the meaning of the Act. 
Agha Haider J., seemed inclined to the view 
that the Act restored the pure Muslim law, but 
with that conclusion, with great respect, I can¬ 
not agree, as I have said already. Tek Chand J., 
in his judgment in that case was unable to con¬ 
cur with his learned brother on this point. 
Anyway, the decision of Agha Haider J., pro¬ 
ceeded largely on the urfi or the colloquial 
meaning of the word “family” and the learned 
Judge said that according to this meaning the 
family among Indian Muslims included the 
widow of a deceased brother. I cannot believe, 
even if we apply this test of using a colloquial 
meaning, that Ghulam Rasul believed that the 
remote descendants of all his kindred were mem¬ 
bers of his family, and in this sense the decision 
is distinguishable, as indeed are those which 
deal with living kindred, closely related, residing 
with or under the protection of the settlor. In 
any event, this case is of no help as it was 
admitted during arguments by counsel that the 
wakfnama in this case was good even if the 

42. (*35) 22 A.I.R. 1935 Lah. 251 : 1G Lah. 782 : 153 
I. C. 465, Badrul Islam Ali Khan v. Alt. Ali Begum. 

43. (’29) 16 A. I. R. 1929 Oudk 25 : 4 Luck. 101 : 113 
I. C. 494, Imdad Ali v. Ashiq Ali. 

44. ( 30) 17 A. I. R. 1930 All. 169 : 52 All. 368 : 123 
I. C. 369, Ghazanfar Husain v. Ahmadi Bibi. 

45. (’28) 15 A. I. R. 1928 All. 516 : 51 AU. 40 : 111 
I. C. 583, Alt. Musharraf Begum v. Alt. Sikandar 
Jehan Begum. 

46. (’29) 16 A. I. R. 1929 Lah. 721 : 123 I. 0. 561, 
Rashid-ud-Din Khan v. Nazir-ud*Din. 
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sister-in-law and the nephew could not benefit, 
and the observations of Agha Haider J., which 
were not supported by his learned colleague, 
are mere obiter dicta. 

[57] I am of the opinion, therefore, that the 
kindred and their descendants are not the ob¬ 
jects of a wakf contemplated by s. 3, Validating 
Act. In this view of the matter the next conten¬ 
tion of Mr. Barkat Ali becomes important, and 
this is that the kindred can be cut out as bene¬ 
ficiaries and the interest of charity thus accele¬ 
rated. A considerable amount of authority was 
quoted on this part of the case, and some of 
these decisions I propose to examine. One gene¬ 
ral principle, however, appears to me to be 
clear, and these decisions should be judged in 
the light of that general principle. When in an 
instrument, otherwise valid, an invalid clause is 
introduced, and if that clause is a clause apart, 
it can be excised so long as the whole instrument 
is not affected by the excision. If an illegal con¬ 
dition is put into a contract and it can bo cut 
out without affecting the contract as a whole, 
the illegal condition will be excised and the 
contract will still be valid. The overriding in¬ 
tention and the need for the execution of the 
instrument has, therefore, to be kept in mind 
when interpreting or construing it. When the 
construction leads to the position that there may 
have been two possible intentions, such as to 
benefit either the settlor’s descendants alone or 
to benefit both the settlor’s descendants and his 
kindred’s descendants, that intention alone will 
be held to have been meant which fits in with 
the settlor’s overriding intention. 

[58] In the present case it is clear, as stated 
already, that Ghulam Rasul intended to create 
trust of his property and he specifically stated 
in the document of wakf that he was creating 
it in conformity with the provisions of the Wakf 
Validating Act. He was thus intending to comply 
with the provisions of this Act, and if he failed 
to do so, this must have been due either to 
accident or to ignorance. In this view of the 
matter, we should adopt a liberal interpretation 
of the document in favour of its validity. 

[59] In 6 Bom. 42 17 a Sunni lady created a 
trust of her property, the principal provisions of 
which were that she was to get the income 
during her lifetime and after her death it was 
to go to those of her descendants or children as 
she by deed or will appointed, and in default of 
appointment the trustees had a discretion to pay 
life allowances to this class of persons. On the 
failure of descendants the income of the property 
was to be expended on charitable purposes. The 
lady herself later wanted to ge t the deed of 

47. (’81) 6 Bom. 42, Fatma Bibi v. Advocate-General 
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wakf declared invalid, and tbe ground urged 
was that her only son having died and she not 
having remarried, there were no descendants 
who could benefit. West J. held the trust was 
valid and observed as follows : 

“The consequences of the dedication are that, even 
while the direct ownership is retained, the beneficial 
interest passes wholly from the appropriator. In the 
present case tbe direct ownership has been conveyed to 
the trustees. If the surviving trustee fails in his duty 
which, in full accordance with the Mahomedan law, 
is largely discretional the plaintiff or her representatives 
can enforce the fulfilment of the trust; but the dedica¬ 
tion once made cannot be recalled. Should the inter¬ 
mediate purposes of the dedication fail, the rule of 
Mahomedan law appears to be that the final trust for 
charity does not fail with them. It is bat accelerated, 
being itself regarded as tbe principal object in virtue of 
which effect is given to the accompanying and interven¬ 
ing dispositions. Charitable grants being thus tenderly 
regarded, it would be inconsistent that a power of 
revocation should be recognized in the grantor.’ ' 


These general observations appear to support 
the contention of the appellants before us and 
Mr. Badri Das has tried to distinguish this case 
on the ground that the son here was a valid 
beneficiary and on the failure of this valid estate 
permitted by Mahomedan law, the interest of 
charity was accelerated. In the case before us, 
however, it was urged that the descendants of the 
aqarab as a class were not proper beneficiaries 
recognized by law and when their interest was 


interposed before the interest of charity an in¬ 
valid estate bad been created by the deed. 
Apart from the general observations therefore 
contained in this case, this authority does not 
give any direct help to the appellants. 

[GO] The next case which has a bearing on 
the question is 2 Rang. 495, 6 where it was held 
that if there were invalid clauses in a wak/nama 
the wakf was not vitiated thereby but only the 
offending clauses were void. Here too there are 
only general observations which support the 
position taken up by the appellants, and it may 
be pointed out that on facts it was held that 
there were no invalid clauses in the deed which 
the wakif had all along acted upon and had 
done all possible things to show that the dedica¬ 
tion was real. These general observations there¬ 
fore are merely obiter dicta and cannot be 
regarded as a decision of the Court. 

[61] Similarly, observations in A.I.R. 1944 Mad. 
604 at p. six to the effect that if one object was 
good and the other invalid, and the whole of 
the income could, therefore, be devoted to the 
good object, are again merely obiter dicta , for 
the learned Judges first hold the wakf to be 
valid in its entirety and then say that “even 
supposing that the last three objects are invalid 
t he wakf did not fail." This case too does no t 

1044 Mad « 604 : I.L.R. (1945) Mad. 
276, Abdul Sattar Ismail v. Abdul Hamid' 


help the appellants materially. The next case 
referred to was A. I. R. 1942 Sind 143 u ' where 
again there are some obiter dicta to the effect 
that the wakf was valid even if the intermediate 
objects failed. Again in A. I. R. 1935 Lab. 414 38 
it was held that provision for an adopted son 
did not invalidate the wakf . Jai Lai J., who 
delivered the leading judgment in that case 
observed as follows : 

“The learned counsel contends that the gift or the 
wakf under the circumstances is illusory. I cannot 
follow this contention. Supposing wc were to hold that 
Mubarik Ali (the adopted son) not being a member of 
the family of Amir Ali (the wakif) could not benefit 
under the uakf t the wakf in other respects is perfectly 
valid, and the only effect would be that Mubarik Ali 
would be excluded from its benefit and that fact alone 
would not entitle the respondents to have the wakf 
set aside in its entirety as the learned Senior Sub¬ 
ordinate Judge has done. 6 Bom. 42* 7 cited by the 
appellants’ counsel supports his contention in this 
respect, and also A. I. R. 1928 All. 516 : 51 All AO.* 3 
In my opinion the learned Judge below has set aside 
the wakf on erroneous grounds." 

[62] 7 Luck. 300, 23 however, is a case more 
directly in point. There one Fazal Ahmad 
created a wakf of his property. He died leav¬ 
ing two daughters and a widow Rehmani by 
name, who had a son Mustafa by a previous 
husband. Provision was made for the main¬ 
tenance of Rehmani and the daughters each to 
remain in possession of one-third of the pro¬ 
perty as mutwalli , and after Rehmani’s death 


part of her share as mutwalli t wa9 to go to 
Mustafa. Mustafa, as the son of the widow 
from a previous husband, was held not to bo 
a member of the settlor’s family and the wakf 
was assailed on the ground that it made provision 
for a person not within the ambit of the Wakf 
Validating Act. The learned Judges (Wazir 
Hasan C. J. and Srivastava J.), observed at 
p. 311 as follows: 

"Tho learned counsel for the plaintiffs also argued 
that that part of the wakf which provides for the en¬ 
joyment of a portion of tho profits of tho estate by 
Muhammad Mustafa after the death of Rehmani Bibi 
is invalid for the reason that Muhammad Mustafa 
cannot be treated to be a member of the settlor's family. 
We agreo with the learned counsel that that part of the 
wakf cannot bo given effect to but this does not in¬ 
validate the wakf at its inception. Tho question will 
ariso after the death of Rehmani Bibi as to whether 
the benefits allotted to Muhammad Mustafa should go 
to the heirs of the settlor or bo captured by the objects 
immediate and ultimate." 

Thia case ia thus a direct authority for the 
proposition that if the giving of a bonefit to 
the kindred transgresses the limits laid down 
by the Wakf Validating Act, then that interest 
can be cut out and the benefits captured by 
charity, the next beneficiary in the case, and 
t he wakf ia not bad in its inception. App lying 
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the principles of this case, the effect in the 
present case before U3 would be that the wakf 
would be valid and could not be assailed till 
the line of the settlor’s descendants became 
extinct, and then the succession would open out, 
and as at that time there could be no heirs 
other than the distant kindred and they could 
not take under the Act, the beneficial interest 
would necessarily be captured by charity. Mr. 
Badri Das sought to distinguish this case on 
the ground that what the widow Behmani got 
under the deed was interest as a mu taw alii t 
and it was this that was attempted to be passed 
on to Mustafa. So far as I can see it makes no 
difference that the interest taken by her was 
called a share as a mutwalli because it was 
obviously a beneficial interest. If this decision 
lays down a correct rule of law, the decision 
cannot be distinguished on the ground that the 
beneficiary whose interest was passed on to a 
relative was called a mutwalli , or even be¬ 
cause the beneficiary and the mutwalli were 
used as interchangeable terms. The decision 
clearly lays down that if a person comes in as 
a beneficiary and he is outside the scope of the 
Wakf Validating Act, the wakf is not bad in 
its inception. 

[63) The only case that directly supports the 
contention of the respondents and, therefore, 
the only case that it is necessary to examine in 
detail is [Mohiuddin Ahmed v. Sofia Khatun) 

I. L. R. (1940) 2 Cal. 461. 60 The facts of that 
case were that one Mohammad Fazal and his 
two sons created a wakf in 1891 and one of 
these sons and four beneficiaries created another 
wakf in 1918. The validity of the wakf was 
challenged, amongst other grounds, on the 
ground that the deed provided that allowances 
out of the income of the wakf property were 
to be given to certain beneficiaries, "and their 
heirs according to the law of inheritance.” It 
was contended that as according to the Maho- 
medan law distant kindred are also heirs, the 
deed makes provision for this class of persons 
as beneficiaries before the ultimate benefit was 
taken by charity. The learned Judges, after 
repelling the contention that the provision for 
the maintenance of the settlors family and 
descendants of the kindred was a "purpose re- 
cognized by Mussalman law as pious” held 
that the Validating Act made valid a wakf 
which postponed charity till the extinction of 
the wakif's family, children or descendants, but 
if it went beyond this, the wakf was invalid. At 
page 478 the learned Judges observed: 

"If such an ultimate gift is more remote, that is, if it 
is to take effect on the extinction of a more extended 

50. (’40) 27 A. I. R. 1940 Cal. 601 : I. L. R. (1940) 2 
Cal. 464 : 192 I. C. 693. 
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group of persons, as for instance, heirs, how low so ever, 
of the wakif, the dedication byway of wakf substantially 
for the maintenance of the wakif’s family, children and 
descendants would not be valid under the Wakf Validat¬ 
ing Act. As in the wakf, Ex. A-l, the ultimate gift to 
the poor and the afflicted is more remote than what is 
allowed under S. 4, we must hold this wakf to be 
invalid in law." 

The judgment on this point is very brief and it 
does not indicate why the general principle of 
cutting out the invalid condition should not be 
applied; nor why the overriding intention of the 
deed should not be given effect to, and the 
interest of charity accelerated on the failure of 
an intermediate object by operation of law, and 
thus make the cypres doctrine applicable. I find 
it difficult to hold that where an error creeps in 
through accident, negligence or ignorance of law, 
the whole intention of the settlor should be 
defeated because an act which the settlor pro¬ 
fessed to and in fact intended to comply with 
has on a very strict construction not been com¬ 
plied with. 

[64] 7 Bat. 426 51 was quoted by Mr. Badri Das 
in support of his contention that where a settlor 
who was the first mutwalli had been dealing 
with the property as be pleased, and there was 
no change in the character of his possession, it 
was not proved that the settlor intended to 
divest himself of the property and create a wakf . 
That case, however, was a Shia case where 
delivery of possession is essential to the validity 
of a wakf and, as the present case deals with 
Sunni Mussalmans following the Hanafi 
School of thought, the authority was dis¬ 
tinguishable on that account. In this case, how¬ 
ever, it will be noticed that a provision was 
made for benefits to the sister’s grandson and 
the deed was attacked without success on the 
ground that kindred were introduced as benefi¬ 
ciaries. At page 458 Dawson-Miller C. J. observed 
as follows: 

"As to the annuities, they were given in the one case 
to a member of Badshah Nawab’s famiiy, namely his 
sister’s grandson, who would come under the heading 
of kindred even if not included in the word ‘family’ in 
the Wakf Validating Act of 1913. In the other case the 
annuity was given subject to discharging the duties 
entrusted to the annuitant by the mutwalli. In any case 
if one or more of these items should bo excluded by 
Mahomedan law this would not invalidate the whole 
document. Whatever is provided for that object would 
go into the reserve." 

This observation of the learned Chief Justice 
supports the contention in favour of the validity 
of the present wakf . In A. I. R. 1936 ALL. 404, 62 
Sulaiman C. J. and Harries J. made an observa¬ 
tion which also supports this contention in these 
words: _ 

51. (’28) 15 A. I. R. 1928 Pat. 441 : 7 Pat. 426 : 116 
I. O. 625, Ali Zamin v. Md. Akbar Ali Khan. 
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“Where the wakif has indicated his intention that his 
objeot is to benefit his family and also religious, piou9, 
or charitable purpose, it can be implied that there is an 
ultimate reservation for such purposes, particularly so 
when he has provided that a part of the income should 
be applied to such purposes during his own lifetime. If 
one object, namely, the maintenance of his descendants, 
fails, there is no reason why the other object should also 
fail, and no reason whatsoever why the whole income 
should not be devoted to the remaining object as indi¬ 
cated.” 

[65] On general principles, as I have said, the 
> provision for the aqarab can be cut oat and the 

validity of the deed maintained. In this con¬ 
nection reference may be made to a decision of 
the Privy Council reported in 10 Cal. 482 s3 where 
a devise was made to a widow of a taluqdar for 
life in a will, which was not registered but which 
under the Oudh Estates Act was required to be 
registered. After the life interest of the widow 
the property was left to the testator’s younger 
son by this wife. It was held by their Lordships 
that the gift in remainder did not fail but was 
accelerated by reason of the gift of such prior 
life estate not taking effect. The elder son in 
that case unsuccessfully contested the will claim¬ 
ing that it was invalid and therefore the Raja 
should bo deemed to have died intestate. Their 
Lordships held upon the legal construction of 
the will that there was no intestacy. 

[66] Nearer the facts of the present case 
perhaps is the decision of Malins V. C. in (Jull 
v. Jacobs] (1876) 3 ch. D. 703. M In that case the 
testator had made a will whereby he left a por¬ 
tion of his property to his daughter for life and 
after her decease to her children on their coming 
of ago. This daughter was an attesting witness 
to the will and, therefore, under the Wills Act 
she could take no interest under the will. It was 
held that the gift to the daughter being void, 
the gift to her children was accelerated and took 
effect immediately. The learned Vice Chancellor 
observed as follows : 

“But then comes tho question, whether the Wills Act 
by taking away the life estate of the daughter causes 
an intestacy during her life, so as to carry the property 
to tho heir-at-law, or accelerates the remainder. It is 
perfectly clear, in the first place, that tho children are 
postponed to the mother simply because the mother is 
to have the property for her life, but if tho mother 
cannot have tho property for her life, why are tho 
omidren to he postponed ? The reason of their postpone¬ 
ment altogether ceases; they are not to have it until 

v d ^\ h ’ becaufle the testator assumed that she 
d ^. ri ? 8 Bot he was ignorant of 

otfo ? w l ^ ftt 11 , be ca ® ed in hls daughter to bean 

^ H 1 , 0 Very gUt he made 10 her W0Ul * 

absolutely fail. Now he has postponed his grand- 
children, that is, his daughter’s children, to the daughter 
fioiejy, because the daughter was to take for life, and if 
1 £? d ™ own that she could not take it for life he 
would not have postponed the children un til after her 

10 Cal. 482 : 11 L A. 1 : 4 Bar. 497 (P.O.), 
Aradhia Bakhsh v. Bakhman Knar. 

54. (1876) 8 Ch. D. 703 : 85 L. T. 158 : 24 W. R. 947. 


death. He would not have left her and her family totally 
destitute in the mean time. It is a mere accident that the 
daughter cannot take the life estate, and I am of 
opinion that the children are postponed to the daughter 
simply that she may have the property for life, and 
if she could not have it for life, the children could have 
had it immediately.” 

[ 67 ] The learned Vice Chancellor then referred 
to the decision in [Lainson v. Lainson 55 ], where 
a testator gave an estate to his son for life and 
after his decease to his children. By a codicil 
the estate given to this son was taken away and 
the question arose whether this son’s children 
took the property on the testator’s death. Lord 

Romilly in that case observed : 

“The question is whether this creates an intestacy or 
an acceleration of the estate to the 6on of John Laison 
(the testator’s grandson), and I am of opinion that it is 
an acceleration of the estate to the son, and not an 
intestacy.” 

Malins, V. C. then proceeded : 

“Here there is an attempt to give the estate, 
and that attempt fails because the testator made a 

mistake.The authorities.go upon this 

principle, that a gift to A for life, and from and after 
the decease of A, to B, C, D, or anybody else, means 
from and after the determination of .the estate; and whe¬ 
ther the estate is determined by revocation or by death, 
or by the incapacity of the devisee to take, or by any 
other circumstance, the life estate being out of the way, 
the remainder takes effect, having only been postponed 

in order that tho life estate may be given to A. 

• ••••• 

Hero the incapacity arises from the daughter being an 
attesting witness. If she had been a person absolutely 
incapable bylaw to take , the effect would have been the 
same” (Italics mine). “Upon those grounds, therefore, I 
am clearly of opinion that the remainder is accelerated, 
and the children take just as if the mother had died 
immediately after the testator.” 

Applying this principle, it appears to me to be 
clear that if the aqarab are not members of the 
testator’s family, and if by the operation of the 
Wakf Validating Act they are incapable, under 
the law, of taking as beneficiaries, their interests 
can bo cut out, and the interest of the next be¬ 
neficiary, namely, charity is accelerated thereby. 

[68] Mr. Badri Das then argued that the 

aqarab were really not beneficiaries at all, but 
merely postponed the interests of charity indefi¬ 
nitely and that this was an additional reason for 
holding the wakf to be illusory. The argument 
in effect was that cl. 8 of the deed was exhaus¬ 
tive of the list of beneficiaries and these were 
the descendants of the wakif in respect of forty 
shares of the income of the property, three 
shares having been left for the relief of widows 
and orphans and students and seven shares for 
the repairs and construction of the wakf property. 
The ultimate gift to oharity was no doubt 
mentioned in ol. 16 and it was not denied that 
charity was intended to be the ultimate benefi¬ 
ciary. In ol. is, however, between these two seta 
o f beneficiarie s, namely, the descendants of the 
55. (1858) 18 Beav. 1: 5~D. M. & G. 754. ’ 
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settlor and charity, was interposed the class of 
the descendants of the aqarab , and according to 
learned counsel’s reading of the document a time 
may come when the descendants of the wakif 
become extinct and the line of the aqarab 
would step in, but as they are not beneficiaries, 
the gift to charity would be postponed while this 
class of persons lasted and during their existence 
the income of the property would continue, but 
there was no provision for its application. Put 
in another way, learned counsel contends that on 
the extinction of the line of the descendants of 
the settlor, there is a condition precedent to the 
gift to charity and this condition is the extinc¬ 
tion of the line of the kindred or aqarab. He 
says in effect that there is no grant to charity so 
long as there is a condition precedent which 
remains unfulfilled. I am unable to accept this 
ingenious argument because as I read the deed 
there was an intention to benefit the line of the 
kindred and, therefore, the kindred are benefi¬ 
ciaries under the deed though by operation of 
law, as I have said already, they are incapable 
of taking a benefit. It is true that they are not 
mentioned as beneficiaries in cl. 8 but that clause 
is not exhaustive of the list of beneficiaries. As 
a matter of fact, even charity as the ultimate 
beneficiary is not mentioned in this clause, and 
is so mentioned only in cl. J5. In my opinion 
we should read the deed as a whole, and by 
doing so we find that the beneficiaries are men¬ 
tioned both in cl. 8 and cl. 15 and in the pream¬ 
ble to the deed. In cl. 15 on a superficial reading 
it would appear that the line of the aqarab 
would hold the property as administrators or 
mutwalhs because it is stated that immediately 
on their extinction the Anjumans would step in 
to administer the funds for religious and charit¬ 
able purposes beneficial to all Mussalmans. Now, 
it is impossible, in my opinion, to hold that the 
settlor intended that the line of the aqarab 
would come in only as mutwallis and not as 
beneficiaries for the reason that in cl. 2, which 
deals with the appointment of mutwallis, it is 
pointedly brought out that the office of mutwalli 
would be held only by a male descendant of the 
settlor or a male descendant of the aqarab, 
whether in the male or the female line. For 
instance, it is said : 

“if, God forbid, none of the male descendants of the 
two aforesaid sons were to survive but female descen¬ 
dants should be living, then one of the male descen¬ 
dants of my present female issue or one of their 
husbands who might he worthy of the office, should be 
made the Mutwalli.” 

Again it is said that if no such person be in 
existence then the “kindred ,, and their male 
descendants and in the absence of male descen¬ 
dants the male descendants of the female descen¬ 
dants, should be made the mutwallis and on 


their extinction the Anjumans are to step in. On 
the other hand, in cl. 15 it is equally clearly 
stated that first the descendants of the wakif 
in the male and the female line and then the 
descendants of the kindred or aqarab in the 
male and the female line have to become extinct 
before the Anjumans step in. It appears to be 
clear from this that what the settlor contem¬ 
plated was that the aqarab were to take as 
beneficiaries and on the extinction of their line 
the ultimate gift was made to charity. In this 
view of the matter, I cannot see that there was 
a condition precedent created which would 
remain unfulfilled so as to indefinitely postpone 
the interest of charity. What was contemplated 
was that a class of persons should come in as 
beneficiaries but as this class according to my 
earlier finding were incapable of taking under 
the law, the interest of the next beneficiary wa3 
accelerated. 

[C9j So far as the contention that the intro¬ 
duction of the line of the aqarab rendered the 
trust still more illusory is concerned, I find it 
difficult to appreciate this subtle distinction. The 
human mind staggers to contemplate that period 
of time when charity will ever benefit under a 
secular trust of this kind, even without the 
introduction of the aqarab. The gift to my 
mind to charity is wholly illusory in fact, and 
is saved by a legal fiction created by the Act of 
1913. According to this legal fiction w T e are asked 
to hold that charity will come in when according 
to all human standard of judgment we know 
that charity will never come in as beneficiary. 
To say that this infinite period is further ex¬ 
tended is, to my mind, purely quibbling with 
words. The gift to charity, in my view, has to 
be treated as such merely because of the Act and 
if it be correct, as I have held already, that the 
pure Muslim law has not been introduced by the 
Act, the ultimate gift to charity is no more than 
a piece of pious hypocrisy countenanced by the 
Legislature. As a point of fact, the gift to charity 
i9 so remote that it could not be made any re¬ 
moter. To use the words of their Lordships of 
the Privy Council in 22 cal. 619, 19 it appears to 
me that the poor have been put into such settle¬ 
ments merely to give them a colour of piety, 
which has now been sanctioned by the Legisla¬ 
ture, and these wakfs saved from attacks on the 
ground of their illusory character by the appli¬ 
cation of the legal fiction alluded to above. In 
my view, therefore, the aqarab in this case have 
not been introduced as anything other than 
beneficiaries and as they are not capable of 
taking any benefit, they can be cut out, and, 
therefore, there will be no condition precedent 
which wili remain unfulfilled before charity takes 
a benefit, if ever it does. 
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[70] Mr. Barkat Ali then urged that the wakf 
in this case could be upheld even without the 
help of the Wakf Validating Act inasmuch as 
there was a substantial gift to charity. The pre¬ 
sent gift to charity in this case consisted of one- 
seventeenth part of the income of the property. 
At the time of the creation of the trust accord- 
ing to the deed itself, the property was fetching 
a rental of Rs. 2500 per month, or R9. 30,000 a 
year. It was contended that no Muhammadan 
y in affluent circumstances was likely to be spend¬ 
ing more than this sum which comes to over 
'Rs. 1750 per year on charity and, therefore, the 
wakf could be upheld on the ground that there 
was a substantial gift to charity irrespective of 
this Act. This position does not appear to me to 
be correct because under the law, apart from 
the Act, what was required was not that there 
should be a substantial gift to charity but that 
the gift should substantially be to charity. Their 
Lordships of the Privy Council rejected a similar 
contention in 17 Cal. 498 18 when they observed : 
“there is no reason to suppose that the charitable 
uses would absorb more than a devout and wealthy 
Mohammadan gentleman might find it becoming to 
spend in that way, (i. e., in the way of charity).*' 

In 55 Cal. 448 60 a similar contention was raised 
when as much as 4i per cent, of the income of 
the property was diverted to charitable purposes. 
It was found in that case that Rs. 456 per year 
was set apart for these purposes out of an in¬ 
come of about Rs. 10,000 per year. This amounts 
i to over 4 J per cent, of the total income. Ghose 
and Roy JJ., observed : 

“This gift for charity seems to be so small in com¬ 
parison with the income of the property that the gift 
for charities may very well be considered to be quite 
illusory.” * 

In 9 Lah. 80 S 30 their Lordships of the Privy 
Council observed : 

"The test of the validity of a wakfnavxa executed be¬ 
fore the Act is whether it constitutes a substantial dedi¬ 
cation of the properties to charity, not whether there is 
a gift to charity to a substantial amount.” 

In this case the annual income was rs. 1558 
from the property and only rs. 146 was applied 
to charity, namely, over 9 per cent. Their Lord- 
ahipe held in disagreement with the Lahore High 
Court that the gift was not substantially to 
charity and therefore the xvakfnama not valid. 


[71] Mr. Barkat Ali further contended that 
on proper accounts being taken the present gifi 
to charity should have amounted to at leaal 
Ba. 1765 per year since 1917, and this indicated 
M>at the wakf was valid irrespective of the Act 
The working out of these figures is a restatemenl 
of the same argument .and will not save the 
vakf it the Act of 1918 does not do so. Of course 
tf.the wakf is upheld the amou nt that should 

5 t’ n 2 a 8 L 1( L A ; L B> 1928 130 : 65 Cal. 448 : lOf 
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have been spent on charity year by year by the 
person in charge of the wakf property will be 
payable by him. He would be in effect a trustee 
in respect of this expenditure. It appears to me 
that a suit by any two members of the public 
interested in this behalf would be competent 
against the mutwalli and further Din Moham¬ 
mad, who has been dealing with the property as 
his own, would be liable personally. That is a 
matter, however, which does not fall for decision 
in this case, and whether the amount that should 
have been spent on charity is Rs. 1765 per year 
or more, and what is the period for which the 
liability can be fixed are questions which can 
only be decided, if and when any such suit is 
brought on behalf of charity. 

[72] So far as issue No. 8 is concerned, it 
appears to me to be clear from the various regis¬ 
tered deeds of alienation that the then market- 
value of the property was paid by the various 
respondents in thi3 case; but it appears to me 
that all along they knew that a wakf had been 
created and they in collusion with Din Moham¬ 
mad and others, were trying to get the wakf 
deed declared invalid. Jia Ram’s replication in 
his suit for ejectment clearly indicated that he 
knew the property was wakf , though he was pos¬ 
sibly induced to believe that the wakf had been 
revoked validly. Similarly, Beli Ram Brothers 
when they advanced money on the first mortgage 
knew that a wakf had been created, for they 
paid part of the consideration money in discharg¬ 
ing the mortgage debt of Ajudhia Parshad and 
Ajudhia Parshad’s deed of mortgage (ex. d. 87) 
clearly showed that a copy of the deed regarding 
the cancellation of the wakf-alal-aulad executed 
on 6-4-1923, was part of the documents of title 
handed over to Rai Bahadur Ajudhia Parshad, 
and it was stated further that the deed of 
29-10-1917, had been cancelled. This would give 
notice of the existence of a wakf to Beli Ram 
Brothers at the earliest stage. It appears to 
mo clear that Beli Ram Brothers actively 
joined in the collusive suit decided by Syed 
Mohammad Abdullah, and they obviously knew 
of the existence of a wakf whioh they were trying 
to avoid. Similarly, Bulaki Mai and Sons from 
their own deeds knew of the existence of the 
wakf of 1917, and both Bulaki Mai and Mt. 
Sardar Begum were parties to the said collusive 
suit. It is true that both Mt. Sardar Begum and 
Beli Ram Brothers were assured by Ghulam 
Mustafa and Din Mohammad that the property 
was free from all encumbrance and the vendors 
agreed to indemnify the vendees against any 
defect of title and Din Mohammad even said 
when executing the final sale deed of Raaul 
Buildings (EX. D. 16) on 5.7-1932, that if the pro- * 
perty was not found to be free from wakf or 
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any other encumbrance he would be held guilty 
of the offence of cheating. The respondents in 
this case can pursue such remedies, civil or 
criminal, that they may have against the alienors, 
but it cannot be held that they did not have 
notice of the defect of title. Din Mohammad on 
the one side and the respondents on the other 
tried to avoid the effect of the deed of October 
1917 and in that sense, though the respondents 
have actually paid consideration, they were 
gambling with a doubtful title, and they had, 
therefore, notice of this defect in the title to the 
properties in suit. 

[73] Issue no. 13 is: Whether the judgment 
and decree, dated 4-1-1932, passed by Syed Moham¬ 
mad Abdullah, Sub-Judge, in re: Chaudhri 
Mohammad Afzal and others v. Chaudhri 
Din Mohammad and others are not binding on 
the plaintiffs and do not bar the present suit. 
Ghulam Rasul created a wakf in 1917 and six 
years later he executed a deed whereby he pur. 
ported to revoke it. Before he died he created a 
mortgage in favour of Ralla Ram and Amar 
Singh by which some of the wakf property was 
charged and another mortgage in favour of Jia 
Ram by which the Nila Gumbad property was 
encumbered. On Ghulam Rasul’s death mutations 
were effected in the names of his two surviving 
sons, Din Mohammad and Ghulam Mustafa, 
and after some time the first mortgage was paid 
off, largely by the sale of the non -wakf property. 
The mortgage in favour of Jia Ram was with 
possession as the mortgagors had executed a rent 
deed in his favour. Jia Ram threatened a suit 
for arrears of rent and to meet this suit Din 
Mohammad set up the plea that the property 
was wakf and inalienable and, therefore, the 
mortgage was void. In support of this plea, he 
got a number of leases by tenants in his own 
favour as mutwalli and when the suit was 
actually instituted by Jia Ram, he filed in Court 
what was stated to be accounts of the wakf pro. 
perty alleged to have been kept first by Ghulam 
Rasul and later by himself. These documents 
he handed over to Malik Barkat Ali, whom he 
had engaged as counsel, and it appears that a 
box containing papers was actually put into Court 
and what purported to be a copy of these ac¬ 
counts was shown to the lawyer. Jia Ram’s 
position was that the alleged wakf was a paper 
transaction, was never intended and had never 
been acted upon and was subsequently formally 
revoked. The sui*. came to a sudden end when 
Din Mohammad admitted the correctness of 
Jia Ram’s position and there was a compromise 
that the wakf was not intended and the invalid 
deed was rightly revoked. The compromise 
recited further that Jia Ram agreed to purchase 
the equity of redemption of the Nila Gumbad 


property and in accordance with this compromise 
the suit of Jia Ram was decreed in full. Ap¬ 
parently after this Din Mohammad got back from 
Court the alleged accounts that he had filed 
therein. 

[74] It is necessary to mention these facts 
because it is alleged that in this suit, that is, the 
subject-matter of issue No. 13 proper defences 
were not taken and accounts of the wakf pro¬ 
perty were not produced or called for, though 
they existed. This suit was instituted on 31-3-192$ 
and was decided on 11-8-1927. Five rent deeds 
were put forward of which four were executed 
on 2-4-1926, namely, Exs. P-5, P-14, P-15 and P-17 
and one, Ex. P-16, on 3-4-1926. The tenants were 
already in possession under previous leases, and 
there was no necessity to get other leases execut¬ 
ed during the existing tenancy, vide , cross- 
examination of P. W. 7. Further, it appears 
from Ex. D-29 that in a suit filed by Ghulam 
Rasul, not as a mutwalli but as owner, for 
ejectment against hi9 tenant Feroze-ud-Din, there 
was a compromise by which he was to remain 
in possession as tenant for two years as from 
30-9-1924. If this tenancy did not expire till 
30-9-1926, there was no sense in his executing a 
fresh lease on 2-4-1926. It may be noted that in 
the previous lease deed of this tenant (Ex. D-28 
dated 2-3-1920) Ghulam Rasul is shown as owner 
and possessor and not as mutwalli. Having 
regard to the date on which these documents 
were executed together, three or four days after 
the suit of Jia Ram had been instituted and 
without any necessity for their execution, it 
seems to me clear that these documents were got 
written to support the position that Din Moham¬ 
mad adopted to defend the ejectment suit. 
Neither before nor afterwards were any leases 
executed in favour of Din Mohammad as 
mutwalli and I am of the opinion that these 
documents were executed unnecessarily and 
fictitiously and cannot, therefore, help the 
appellants. 

[75] The anxiety that Din Mohammad showed 
in getting these leases executed at this time would 
lead him to write up fictitious accounts. There 
is no oral evidence worth the name that Ghulam 
Rasul used to write up the accounts of the wakf 
property as such and Din Mohammad might 
well have prepared fictitious account to be filed 
in Court. The persons who are said to have kept 
Ghulam Rasul’s accounts, though alive, have not 
been produced, nor has Din Mohammad appear, 
ed in the witness-box at all. All that is pressed 
on us is that some accounts were filed in Court 
and the list showed that they were Ghulam 
Rasul’s accounts of the wakf property. Counsel 
who was engaged in that litigation never saw 
the original and the copies were apparently 
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handled by his clerk, from whom possibly they 
were obtained by the plaintiffs appellants. This 
clerk, though alive, has not been produced and 
there is no proof whatsoever that the copies were 
really copies of the original, assuming that the 
original existed and was not itself a fake. There 
is intrinsic evidence that Ghulam Rasul kept no 
accounts of the wakf property as such. Accord¬ 
ing to the case of the appellants themselves, 
Ghulam Rasul, having once created the wakf, 
^ soon wanted to resile from the position in which 
he had placed himself, and it is, therefore, un¬ 
believable that he would keep accounts of the 
wakf property after he had made up his mind 
to repudiate it, and thus show that by alienating 
the property ho was committing breach of trust. 
Secondly, as early as 1920 Ghulam Rasul brought 
suits against tenants in his personal capacity 
and not as mutwalli, vide, Ex. D-29. This con¬ 
duct is inconsistent with his keeping wakf ac¬ 
counts. Thirdly, I am of the opinion that now 
Din Mohammad, though he has not appear¬ 
ed in the case himself, has virtually insti¬ 
gated the present suit or at least is helping the 
plaintiffs appellants. If genuine accounts were 
put in but not proved in Jia Ram's suit, it was 
Din Mohammad who took them from the Court 
on the conclusion of the case. If these accounts 
are gonuine, they would be available to the 
plaintiffs appellants now. I have little doubt, 
therefore, that no genuine accounts of the wakf 
1 Property existed and none were ever maintained. 
Lxh'bit P-28 is the copy of the list of documents 
toed by Dm Mohammad in Jia Ram's suit and 
Item ll therein is the Roznamaha of expendi- 
tnre from January to May 1926. Now, Ex. p-23 
is the Roznamaha from January to December 
1926. It ie strange that two sets of books were 
kept’for the same purpose, because the five 
months covered by item ll in Ex. P-28 would be 
E o P l 23 aI f 0 ' U original had 
0 “ te J,! t 7°^ d have been put in Jia Ram's 
suit. This further supports the conclusion that 
the books were faked. 

176] The same reasoning would explain the 
printing of receipt books, etc., in the name of the 
wakf and their being used for some time. All 
that can be said to have been shown by Jia Ram's 
litigation of 1926 is that for a short time and 
only for the purposes of that case Din Moham. 

ZfdX? -I* 6 r0le ? f mutwftUi . but he surren- 
- J"? ^ P«ution as he knew that the accounts 
were fictitious and the rent-deeds put forward 
obviously manufactured. 

_C77] After the decision of Jia Ram’s ejeotmenfc 

MoLm 6re J ere considerable alienations by Din 
Mohammad and his brother and by jane 1931 

Wece ,? wed hr 0 * Mohammad and 
toa brother on the security of property now 


claimed to be wakf. By the end of 1930, the 
charge of Beli Ram brothers on Rasul Buildings 
was over 8| lacs, vide mortgage deed Ex. D-24 
dated 15-12-1929. Bulaki Mai had a mortgage 
of R3. 70,000 on the Sunny View property carry¬ 
ing interest at 12 per cent per annum, vide, 
Ex. D-l dated 15-2-1931. This document discloses 
also that since 1928 there was a charge of 
Rs. 50,000 on this property in favour of Mrs. J. G. 
Sethi and Mr. M. L. Sethi and a charge of 
Rs. 21,000 in favour of Lai Chand Khosla, vide 
EX. D-73, dated 30-3-1931. 

[78] Din Mohammad apparently wanted more 
money and those who had lent already or were 
proposing to lend wanted to secure their posi¬ 
tion. It was in these circumstances that the 
device of bringing a suit on behalf of the minor 
sons of Din Mohammad as beneficiaries under 
the wakf was conceived and the object was to 
get the suit dismissed and have it declared judi¬ 
cially inter partes that the wakf of Ghulam 
Rasul was invalid if not void. 

[79] The suit was brought through the father, 
in-law of Din Mohammad and the defendants 
were Din Mohammad and Ghulam Mustafa 
sons of Ghulam Rasul and Beli Ram Brothers, 
Bulaki Mai and Sons, Madan Lai Sethi and Lai 
Chand Khosla, who had secured mortgages on 
the wakf property. The plaint (Ex. p- 26 ) after 
reciting the alienations alleged that they were 
void ab initio and as the defendants denied the 
wakf character of the property, a declaration 
was sought that the property was wakf and the 
alienations void. Din Mohammad, for whom 
appeared Mr. Jai Gopal Sethi as counsel, deniod 
that the properties were wakf and alleged that 
tho deed purporting to create the wakf was only 
a paper transaction executed with ulterior motive 
and was never meant to have been acted 
upon and no accounts wore kept and several 
conditions and stipulations in the alleged deed 
were never observed and Ghulam Rasul had all 
along dealt with the property as an unrestricted 
owner. The suit, it was alleged, was brought to 
harass the defendants at the instigation of the 
maternal grandfather of the plaintiffs who was 
acting as their guardian. Other defendants took 
similar pleas and eventually tho suit was dis- 
missed on 4th January 1932 . 

before ^ iff 00 of 010 Platotiffs-appellanta 
08 * 0104 ffP®' evidence was not pro- 
^ correct legal positions were not pre- 

hSf* ^eliberatdy and that there 

• .t at 1 fle but onl y a sham fight The 
allegation is that there was a conspiracy between 

S ^ 4110 Renees and the 

° f S 9 minora get the suit dismissed and 

“ JJJJ® T y 40 4he 8010 of 4110 Property in 
question. In the amt, as is apparent framfce 
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judgment under discussion, the only evidence 
produced on behalf of the plaintiffs was that of 
two witnesses, one being Dr. Saif-ud-Din, the 
next friend of the minors, and the other one 
Sardar Ali, who said he had only heard about 
the wakf and who admitted that the wakf had 
never been acted upon. Saif-ud-Din himself 
admitted that he was out of India between 1914 
and 1919 and then was told by Ghulam Rasul 
that he had made a wakf but gave no other 
details or even said that he had ever acted upon 
it. In the face of the pleas taken by the defen¬ 
dants in that case, this evidence was worthless 
and the Court remarked that “the plaintiff’s own 
evidence thus proves that in fact no wakf was 
created”. Mr. Barkat Ali has argued that accounts 
were in existence but no attempt was made to 
produce them or summon them from Din 
Mohammad. This should have been done, he 
says, even if the accounts were not regular, as 
Din Mohammad had produced them himself in 
the suit of Jia Ram referred to already. The 
proper legal ground that should have been taken 
was that a wakf once made could not be re¬ 
voked but this was not done. Learned counsel 
has argued before us that the decision was the 
result of a fraud on a Court which was kept in 
ignorance of the real state of things and that 
this was the result of a conspiracy between Din 
Mohammad, Beli Ram Brothers, Mr. Jai Gopal 
Sethi, one Zaka-ud-Din, then District Judge and 
now dead, Dr. Saif-ud-Din and Lala Kahan 
Chand, who was engaged to conduct the suit on 
behalf of the minors. Mr. Badri Das has urged, 
on the other hand, that the evidence does not 
prove fraud or collusion and till this is done a 
solemn pronouncement like the judgment of a 
Court cannot be avoided, that with the material 
available the suit could not have been conducted 
more diligently, and even if Dr. Saif-ud-Din had 
access to the accounts produced by Din Moham¬ 
mad in Jia Ram’s ejectment case, they were 
obviously faked, and in fact no better and no 
more evidence other than copies of faked accounts 
and obviously manufactured rent deeds has been 
produced now. In this state of things it becomes 
necessary to examine the evidence led in this 
case on the point. (After considering the evidence 
of some of the witnesses His Lordship continued.) 

[81] On the side of the respondents we have 
the evidence of Lala Kahan Chand, D. W. 84, 
who says that Dr. Saif-ud-Din attended the 
hearings of this case, instructed him and fought 
the case like any ordinary litigant. He was 
consulted whether or not to appeal, but the wit¬ 
ness advised against it. It has been urged that 
Lala Kahan Chand was a member of the cons¬ 
piracy, but I can find no ground to support this 
allegation. The witness is a person of some 


Mohammad (Ram hall J.) 

standing in the profession and could only put 
forward and argue on the material made availa- 
ble. If Din Mohammad and Dr. Saif-ud-Din 
had agreed to put up a sham fight, there was 
no necessity to take L. Kahan Chand into confi¬ 
dence, and indeed Dr. Saif-ud-Din himself says 
that he never told L. Kahan Chand that the suit 
had been brought with the object of having it 
dismissed after a sham fight. This alone nega¬ 
tives the suggestion that Kahan Chand was a 
member of any conspiracy. It was urged that 
he should have argued that the wakf was not 
revocable and should have fought the suit on 
that basis, but an error in not taking a particular 
line of defence does not indicate mala fides. 
Moreover, the defence was that the wakf was 
never intended and never came into being, nor 
was it acted upon. If there w f as no wakf proved 
to have been validly created, the question whe¬ 
ther it could or could not be revoked is one of no 
significance. No adequate material was made 
available to contest the line of defence taken in 
that case, and on the state of record as it stood it 
cannot be urged that the opinion of Lala Kahan 
Chand, which he has told was shared by other 
lawyers, that an appeal should not be made was 
unreasonable. 

[82] Similarly, there is no adequate material 
for holding that Mr. Jai Gopal Sethi was a mem¬ 
ber of the conspiracy, though in the light of 
facts that his wife and his brother were deeply 
interested in the litigation, his taking up the 
brief on behalf of Din Mohammad creates a cer- 
tain amount of suspicion. Kidar Nath, D. W. 85, 
was the lawyer appearing for Beli Ram Brothers 
and says that the suit was “hotly contested.” 
It is impossible to accept this estimate of the 
fight put up by Dr. Saif-ud-Din. The witness is 
a comparatively near connection of Beli Ram 
and is, therefore, not without bias. Any way, it 
is not suggested that he w r as member of the ori¬ 
ginal conspiracy. Zaka-ud-Din, as I have said 
already, was dead and, therefore, not produced. 
Beyond the oral statements of Dr. Saif-ud-Din 
and another witness there is really nothing to 
connect him with the alleged conspiracy. 

[83] So far as Din Mohammad and Dr. Saif- 
ud-Din are concerned, the circumstances all 
seem to point to the conclusion that the suit was 
stage managed and the plaintiff was really the 
nominee of the principal defendant Din Moham¬ 
mad. That Din Mohammad wanted to get the 
wakf declared invalid is obvious from his con¬ 
duct and his own written statement in that 
case. The wakf property was heavily encum¬ 
bered and the only way in which he could get 
more money was by getting himself declared as 
full and unrestricted owner of his share of the 
property of his father. The number and the dates 
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of the various alienations shown in the schedule 
attached to the plaint indicate clearly that this 
young man on the death of his father had em¬ 
barked on a career of extravagant living, and it 
is established that even in his father’s lifetime 
he was living openly with a dancing girl. 
Mr. Badri Das has made great capital of the 
fact that on the death of Ghulam Rasul there 
were considerable liabilities, such as, the mort- 
v gage of Amar Singh which Din Mohammad dis¬ 
charged by the sale of non -wakf property, and 
this seems to indicate that Din Mohammad was 
not extravagant. It was argued that the aliena¬ 
tions, or at least some of them, were necessary 
to pay off the previous charges. The fact that a 
good deal of non -wakf property was sold to pay 
off the mortgage of Amar Singh may well have 
been due to the insistence of the mortgagees 
rather than the desire of Din Mohammad to pay 
off his father’s debts. Even after the debt of 
Amar Singh was cleared, the alienations con. 
tinued. This suit of the minors under discus¬ 
sion was instituted on 6-6-1931 and decided on 
4-1-1932. It is clear from Ex. D-418, the account 
of Beli Ram Brothers, that during the pendency 
of the suit further money was advanced to Din 
Mohammad by Beli Ram. On llth June 1931 , 
a cheque for Rs. 1150 was received by him and 
Rs. 900 were paid to him by cheque and cash on 
16-12-1931 ; and again on January 1st, three days 
t txforo the decision of the suit, Rs. 3995-9-0 were 
given to him by cheque, bringing his total in¬ 
debtedness to Beli Ram Brothers to Rs. 390,812. 
Those advances could only have been made %y 
Beli Ram Brothers to Din Mohammad, when 
the whole question of Din Mohammad’s title to 
the property was in dispute, if they knew how 
the suit was going to end. This suggests strongly 
to my mind that there was an understanding 
between Din Mohammad and Beli Ram Brothers. 

[84] Though indebtedness of Din Mohammad 
was mounting up steadily and alienations by 
him of the walcf property were frequent, it is 
strange that Saif-ud-Din should have chosen 
this particular time to bring the suit on behalf 
of his minor grandchildren on, what will appear 
presently, wholly flimsy material. The time 
therefore, selected, for the bringing of this suit 
again strongly suggests that the objeot of the 
suit was merely to make a further and final 
alienation of the property to Beli Ram Bro. 

- there easier. 

[85] What is still more significant is that the 
nature of the evidence put forward by Saif-ud- 
Dm was such that the suit could only end in dismis. 

S!’ two ™re produced, one of 

<VHom knew nothing and the other said that the 
joofc/ had not been acted upon, thus supporting 
m P nn oipal plea of the defendants. Mr.-Badri 


Das has argued that there is no substance in the 
suggestion of Mr. Barkat Ali that no attempt 
was made to file the accounts put in by Din 
Mohammad on the occasion of Jia Barn’s suit 
as they were forged and Dr. Saif-ud-Din may 
never have known about the existence even of 
these accounts. I have already held that these 
alleged accounts were probably not genuine, but 
that is not a complete answer to the argument. 
No finding had yet been given on the genuine¬ 
ness of these accounts, and, in any case, Din 
Mohammad, the.principal defendant, would have 
been estopped by his pleadings in Jia Ram's case 
if he had been confronted with them. If Dr. 
Saif-ud-Din knew nothing about these accounts, 
then it is inconceivable that he could have enter¬ 
tained any hope of success in the suit he had 
instituted. Mr. Badri Das, when faced with this 
difficulty, suggested that at one time Din Moham¬ 
mad instigated his father-in-law to institute the 
suit in order to get rid of the heavy burdens on 
the property by having it declared wakf, but 
later resiled from this position and, therefore, 
the conduct of this suit became necessarily luke¬ 
warm. If Saif-ud-Din was working together 
with Din Mohammad in this matter once, he 
must have been told by Din Mohammad of the 
existence of the accounts, however suspicious 
and if he so know of the existence of the accounts, 
he should have called upon Din Mohammad to 
produce them even if he refused to hand them 
over and even if he ceased to help Saif-ud-Din 
in the suit any longer. If Din Mohammad 
refused to support the suit before it was brought 
and no evidence was available, the suit would 
not have been brought; if after having once 
agreed to help, Din Mohammad resiled after, 
wards, the accounts should have been summoned 
from him and he should have been faced with 
the position he had taken up in Jia Ram’s 
litigation. This conduct, to my mind, is consis¬ 
tent only with the existence of an understanding 
between Din Mohammad and Saif-ud-Din of a 
fraudulent character to bring a suit and then 
get it dismissed. 

[86] Mr. Badri Das has suggested that Din 
Mohammad was wasting the property and his 
fathet-in-law would not help him to waste the 
property further by assisting him to get an 
unrestricted title to it. Thi9 argument does not 
appeal t° me. Din Mohammad, in my opinion, 
could have easily induced Saif-ud-Din to help 
him to get more ready money for himself and 

,? and to* he could only do if he could 

alienate the property further. The indications 
are clear that at that time the income of the 
property was not sufficient to supply Din Moham¬ 
mad with the means of an extravagant method 
of living. The alienees would only advanoe more 
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if the title was cleared and they considered the 
title would only get cleared if they obtained a 
judicial pronouncement on the subject. The sub- 
sequent course of events supports this conclusion, 
for not only did Beli Ram Brothers advance 
monies during the pendency of this suit, as I 
have shown already, but a week after the deci¬ 
sion of the suit they advanced a further rupees 
20,000 on the Rasul Buildings : (vide Ex. D-26, 
dated 11-1-1932), and six months later there was 
an out and out sale of the property for Rs. 5,00,000 
by Ex. D-16 dated 5-7-1932. The consideration, 
according to this document, was received by 
the vendors by discharging the debt of Beli 
Ram Brothers, which had now mounted up to 
nearly Rs. 4,00,000; Rs. 30,000 odd was paid to 
Mrs. Sethi, Rs. 20,000 to Lai Chand Khosla and 
rs. 30,000 towards the reduction of the debt of 
Bulaki Mai and Sons. It appears that by this 
sale the debts of all the alienees who were 
defendants in the declaratory suit were fully or 
partially discharged. The conclusion appears to 
me to be clear that the suit was brought in the 
interest of existing creditors of Din Mohammad, 
to secure for him means of getting further 
advances on the property and to pave the way 
to the final sale. 

[87] Another circumstance which strongly 
suggests collusion is that, though Din Moham¬ 
mad took several frivolous pleas regarding the 
wakf deed and even about limitation it was 
never urged that the court-fee of Rs. 10 on a suit 
which sought to get seven alienations declared 
invalid, was insufficient. If the plaintiffs and 
the defendant in the case were colluding, and 
the defendant was financing the plaintiffs, the 
result of the defendant’s objection would only 
have increased the costs of the suit which the 
defendant would have had to pay. This explains 
why the obvious objection to the inadequacy of 
the court-fee was not raised by him. 

[88] On the whole, therefore, it appears to me 
that the suit was brought with the object of 
having it dismissed and in this sense one party 
was the nominee of the other. They were thus 
not two litigating parties and there can be no 
estoppel between them. In this sense also there 
was fraud and collusion and a secret arrange¬ 
ment between the parties, whereby the Court 
was kept deliberately in ignorance of the real 
state of things and so misled. Where the plain¬ 
tiff and the defendant are striving to achieve 
the same result, there is no real fight and, there¬ 
fore, no judgment which is operative, vide 
[Girdlestone v. The Brighton Aquarium Co.] 
(1878) 3 Ex. D 1S7 57 where a judgment obtained 
by covin and collusion was held to be of no 
effect. So in [Bendon v. Henry Becher] (1835) 6 

57. (1878) 8 Ex. D. 137. “ 


E. R. 1517 59 Lord Brougham in the House of 
Lords quoted with approval the argument of 
Solicitor-General Wedderburn : 

“A sentence is a judicial determination of a cause 
agitated between real parties, upon which a real interest 
has been settled; in order to make a sentence there 
must be a real interest, a real argument, a real prosecu¬ 
tion, a real defence, a real decision. Of all these requi¬ 
sites not one takes place in the case of a fraudulent and 
collusive suit; there is no Judge, but a person invested 
with the ensigns of a judicial office, is misemployed in 
listening to a fictitious cause proposed to him; there is ^ 
no party litigating, there is no party defendant, no real , 
interest brought into question.’* 

Lord Brougham went on as follows : 

“I am of opinion that this case falls within the rule 
there stated,and which I quote from Mr. Wedderburn’s 
statement because of the aptness of the expressions. It is 
not irregularity. It is not an error which is here 
complained of, but it is that the whole proceeding is 
collusive and fraudulent; that it cannot therefore bo 
treated as a judicial proceeding, but may be passed by 
as availing nothing to the party who sets it up.** 


[89] It has been held that minors are pecu¬ 
liarly in the care of the law Courts and they 
stand as a class apart. They can sue to get aside 
decrees where the conduct of their guardians in 
previous litigation has been grossly negligent 
even apart from fraud: vide I. L. R. (1942) Mad. 
526 69 and A. I. R. 1928 Lah. 674.°° On the pri¬ 
vileged position of minors reference may also 
be made to 54 ALL. 646, 61 I.L.R. (1941) 1 cal. 
477 02 at p. 486, and to A. I. R. 1940 Lah. 205, M 
where Din Mohammad J. criticised the judg¬ 
ment of the Bombay High Court reported in 
I.L.R. 1939 Bom. 340,°* relied upon by the learned 
Subordinate Judge. 

[90] Here on facts it appears to me clear that 

Saif-ud-Din was a dummy put up by Din 
Mohammad and others and his object was not 
to guard the interests of the minors but even at 
the expense of their interests to secure an un¬ 
restricted power of alienation for Din Moham¬ 
mad. The show of fight was wholly unreal and 
the transaction appears to be tinged with fraud. 
In this view of the matter, I would hold, in dis¬ 
agreement with the Court below, that the judg¬ 
ment of S. M. Abdullah does not operate as 
res judicata and does not bar the suit of the 
plaintiffs appellants. _ 

58. (1835) 6 E. R. 1517. ^ 

59. (’42) 29 A. I. R. 1942 Mad. 384 : I. L. R. (1942) 
Mad. 526 : 203 I. C. 526, Egoppa Chettiar v. Rama- 
Datban Chettiar. 

60. (’28) 15 A. I B. 1928 Lah. 674; 108 I.C. 63, Fazal 
Din v. Mahomed Shafi. 

61. (’32) 19 A I. R. 1932 All. 293 : 54 All. 646 : 138 
I. 0. 465 (F. B), Siraj Fatima v. Mahmood Ali. 

62. (’41)28 A.I.R. 1941 Cal.401: LL.R.(1941)1 Cal.477: 
196 I. C. 779, Mahesh Chandra v. Manindra Nath. 

63. (*40) 27 A. I. R. 1940 Lah. 205 : 190 I. C. 648, 
Punnunmal v. Bi9hambar Dayal. 

64. (’89) 26 A. I. R. 1939 Bom. 86 : I. L. R. (1939) 
Bom. 840 : 180 I. C. 61 (F. B.), Krishnadaa Padma- 
nabhrao v. Vithoba Annappa. 
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[9i] So far as the issue relating to limilation 
is concerned, the finding of the trial Court is 
that the suit for a declaration that the properties 
are wakf and the alienations, therefore, void is 
barred by time, as Art. 141 applied, the starting 
point of limitation being the time when Ghulnra 
Easul first repudiated the wakf and thus there 
was a fresh overt act hostile to the trust. The 
suit he held 30 far as the other declarations are 
concerned to be within time, with the exception of 
* Jia Ram’s alienation (Ex. D-34) which took 
place on 16-4-1924, the suit having been brought 
on 21-7-1936. These were the only two points 
agitated before us and it is, therefore, not neces- 
sary to discuss any other portions of this issue 
regarding limitation, except the portions relat¬ 
ing to (a) the declaration regarding the wakf 
and (b) declaration regarding the property sold 
to Jia Ram. 


[92] Mr. Badri Das’s main argument on this 
point is that in the case as stated in the plaint 
the character of Ghulam Rasul's possession 
changed when he took over as rautwalli on the 
execution of the wakf deed, and when he repu¬ 
diated the wakf by a registered deed (ex. D-55) 
in April 1923, he resumed possession from the 
mutwalli. He urges that the present suit is for 
* declaration and to such a suit Art. 144 cannot 
apply, and the only Article applicable is the 
residuary Art. 120, in case it is found that 
Art. 134 a is not applicable. 


[93] He claims that where a mutwalli tran¬ 
ters property on the footing thU he is the ur 
restricted owner, he is in no better position tha 
a trespasser and so also is his transferee, for th 
vendor not being the owner can convoy no bette 
title than ho himself possesses. If he sells a 
mutwalli or manager, the transfer can be im 
peached only if it is not for the good of th 
institution and the transaction is thus onl- 

£ 6 | A 8a ‘ e by th0 mutwttlIi representing 
to j*>t he owner i3 void . The argumon 
process that where tho transaction is voic 
IimitaHon starts at once, but where it is void 
able it starts from the date of the death of th. 
manager. Qua the relief for a declaration tha 
£ ,^ Pe ? 6a are , Wakfl the onI y starting point 

the nrS- °“ 1X3 7 hen the *«* natuS o 

roperties denied, and the cause o 
action arose at latest when Ex. D-55 was regia 

' HrrTd ft V Uit -° r “ decIaration would lm 

be barred after six years from that date. The 

Mohamm3| ftUl », after ° hulam Rft9ul Wft3 Din 
SJohammad, who was then alive and could have 

‘ h TJ*/ eara 0f the declaration. If Din 

SET* ^ M d< T 1 the auit of the Pr^nt 

appellants who sue through him is barred 
L/ia^^o 63 ' onc ® ^ me began J* 


against Din Mohammad, the existence of minors 
will not extend limitation. 

[94] It appears to me that this argument is 
fallacious, as a suit for a declaration will not lie 
for setting aside a mere assertion. At best the 
deed of revocation merely asserted that from that 
date 6th April 1923, Ghulam Rasul, who held 
the property as trustee, proposed to hold the 
property as full owner. In 4 Lnh. 11G 05 a widow 
in possession of her husband's estate stated that 
X and y were her reversionary heirs, and. it was 
held on the suit by z (the sister's son of the 
deceased husband) that a declaratory suit will 
not lie for setting aside what was a mere asser¬ 
tion, nor merely on tho ground that tho widow 
had made a will. The position appears to me to 
be much the same here. Ghulam Rasul could 
have revised his position at any time and a*ain 
declared that he was holding the property as 
trustee. This declaration contained in Ex. D -55 
does not appear to me to be an overt act which 
would start limitation running against the bene- 
nciarios of a trust. 


"— —~ mv **/* iuuo mw ot limi 

tation applicable is the law in force at the dat< 
of the suit. Ghulam Rasul occupied the positior 
of a trustee when according to the deed of toaki 
(Ex. P-20) he became the mutwalli. A truste. 
cannot by his declaration that he has committee 
or is about to commit breach of trust, prejiidici 
the rights of the beneficiaries and claim that a- 
from the date of his declaration ho began tc 
hold adversely to tho trust, vide 50 Cnl. 49 * 
According to s. 10 , Limitation Act, Ghulam Rasul 
who was holding as a trustee, could not make 
time run in his favour by his own act and 

^nT n e L y ^ h ' 9 trU3t> lD ° rdGr 10 mak * time 2 

run he would, in my opinion, have to surrender 
the property to the proper custodian or mutwalli 

and th tbGn enter u P° n it; a3ft trespasser. It i 3 only 
in these circumstances that either he or those 

?J a,m ' n .f “ nde ^ h,m could justifiably say t \mt 
their title had become adverse. y 1 

[96) Moreover, the deed of renmW;™, .. 
of GhStm R^l J! 23 ’ and Gven if the Possession 

mutwalli after CH.aUm 

mufftioUt on Ghulam Rasul's death, and in any 
case, on the date when Din Mohammad aiuS 
the character of mutwalli at the time^f j£ 

£-SiftAft. s sar : 
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renco whether the motive of Din Mohammad 
was merely to fight a threatened suit or to 
protect the property. In this view of the matter 
I cannot accept the position adopted by the 
learned Subordinate Judge and urged by Mr. 
Badri Das that the deed of repudiation started 
time running against the beneficiaries as if a 
trespasser had taken possession of the property. 
It appears clear that, when Ghulam Rasul 
declared in 1917 that he had entered upon posses- 
sion as mutwalli , his position became that of a 
trustee, and in such circumstances Art. 134-A 
became applicable. If Art. 134-A became ap¬ 
plicable, there is no occasion to invoke the resi¬ 
duary Art. 120. Under Art. 134-A in a suit to set 
aside a transfer a plaintiff has twelve years 
from the date of his knowledge of the transfer, 
and this period is enlarged by his minority. 
Mohammad Afzal plaintiff 1 was born on 
2-9-1915, and was in existence at the time of all 
these transactions. If Ghulam Rasul by his 
declaration could not start time running in his 
favour or in favour of those claiming under him, 
it must be held that the suit for the first declara¬ 
tion, namely, that the properties are wakf, must 
be held to be within time. So far as the conten¬ 
tion that the right to sue accrued to Din Moham¬ 
mad at the time of this declaration as a next 
mutwalli and further that the declaration was 
not a mere idle threat but was followed by the 
mortgage in favour of Amar Singh and Ajudhia 
Parshad, is concerned, all that is necessary to 
say here is that, on the one side, these mortgages 
were redeemed within six years, and, on the 
other, that Din Mohammad was colluding with 
the transferor Ghulam Rasul in making these 
alienations Amar Singh’s mortgage comprised a 
part only of the wakf property as security and 
as Ghulam Rasul had the usufruct of the whole 
property during his life, an alienation by him 
would be binding at least to the extent of his 
interest, namely, up to the date of his death. 
His position would on this footing be analogous 
to that of a mahant who could grant valid 
leases of the trust property during his lifetime 
and time would not tegin to run till his death, 
and the cause of action would not accrue till 
then. So far as Amar Singh and Ajudhia Par- 
shad’s mortgages are concerned, both were paid 
off within 6 years, and even if Art. 120 applied, 
a suit would not lie to have a transaction de¬ 
clared void which had ceased to exist. In the 
second place, both Din Mohammad and Ghulam 
Mustafa had joined with Ghulam Rasul in 
making these alienations. Their position would, 
therefore, be like that of a reversioner who 
either consents to an alienation by a limited 
owner under the Customary law or refuses to 
join in contesting the alienation. In such cir¬ 


A. I. R, 

cumstance3 a right would immediately arise in 
the next reversioner to bring a suit. This right 
arose during the minority of Mohammad Afzal 
plaintiff appellant and the time would thus b* 
extended. The plaintiffs appellants in this case 
derive their title as beneficiaries, not from Din 
Mohammad, their father, but from the deed of 
wakf, and they have thus an independent right of 
suit and not merely as the sons of the last muta- 
walli , vide [Jati Khubi v. Matu] A. I. R. 1937 
Lab. 653, 07 which has been affirmed by a recent 
Full Bench [Ilabi Bax v. Umar Bax] reported 
as 46 P. L. R. 316 09 of which I was a member. 

[97] So far as the Nila Gumbad property is 
concerned, it is urged that limitation started on 
16-4-1924, when the property was first mort¬ 
gaged and the suit having been brought in July 
1936, it is now barred even if the 12 years rule 
applies. This property was sold by the com. 
promise decree of 31-8-1927, and it is urged 
that for the purposes of limitation the mort¬ 
gage stands and is not merged in the sale. In 
[Devi Ditta v. Pariman] 71 P. R. 1S9S 60 it was 
held that if a sale is set aside the mortgage 
debt is kept alive. What was sold by the com¬ 
promise decree of 31-8-1927 was only the equity 
of redemption and it frequently happens in cases 
under the Customary law that sales of property 
are set aside, but the previous charges on those 
sales are kept alive. In this case all that we 
are asked to set aside is the sale and not the 
mortgage. In para. 4 (b) of the plaint it is stated 
that the plaintiffs came to know that property 
marked (e) (which is the Nila Gumbad property) 
was sold to Jia Ram, and in para. 9, it is prayed 
that it be declared that the alienation of this 
property was null and void and ineffectual as 
against the wakf property. It may be noticed 
that in para. 9 (b) all the alienations including 
that of the mortgage of 1924 are referred to, 
and reference is made to Scb. ‘a’ attached to 
the plaint in which this alienation is speci¬ 
fically mentioned and relief is sought in regard 
to this alienation also. For the reasons that I 
have stated, a suit regarding this declaration 
is also within time. I would hold, therefore,, 
again in disagreement with the trial Court that 
not only is the suit for a declaration that the 
properties are wakf and the alienations on that 
ground void but the suit to have Ex. D-34 de¬ 
clared invalid is also within time, and I would 
thus decide the whole of issue No. 2 in favour 
of the appellants. 

[98] I would hold, therefore, that Ghulam. 
Rasul created a valid wakf of the properties 

67. (’37) 24 A. I. R. 1937 Lah. 653 : 172 I. C. 218. 

68 . (’44) 31 A. I. R. 1944 Lah. 409 : 216 I. C. 10: 
46 P. L. R. 316 (F.B.). 

69. (*98) 71 P. R. 1898. 
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in suit and the object was not to use the deed 
as a shield against possible creditors. I would 
hold further that, though the respondents did 
pay cash and there is no material for holding 
that the proper market-value of the property 
at the date of the transfer was not fixed, the 
respondents were, therefore, transferees for 
value but they had notice of the wakf nature 
of the properties. I \jrould further hold that 
the suit is within limitation and that the suit 
decided by Sayed Mohammad Abdullah on 
• 4-1-1932 does not operate as res judicata and, 
therefore, does not bar the present suit. So far 
as the relief is concerned, 1 would grant the 
appellants a delcaratory decree to the effect that 
properties marked (a), (b), (c), (d) and (e) in the 
plaint, namely, the Rasul Buildings, the Sunny 
View Buildings, the Golf Road property and 
the Nila Gumbad property, are wakf, and the 
alienations in respect to the same are null, void 
and ineffectual as against the wakf property; 
thirdly, that the decree dated 4-1-1932 passed 
by the Court of Sayed Mohammad Abdullah 
was obtained by fraud and collusion and, there¬ 
fore, ineffectual, null and void, and is not 
binding on the appellants or their successors, 
in-interests. I would further direct that an in. 
junction bo issued restraining defendants l and 
2 from further alienating the property in dis¬ 
pute. Having regard to the fact, however, that 
tho respondents were induced by misrepresenta- 
1 tions made, first by GhuJum Rasul and then by 
hjs sons Dm Mohammad and Ghulam Mustafa, 
that tho property was not wakf, and the alleged 
wakf deed of 1917 had ‘been validly revoked, 

I would leave the parties to bear their own 
costs throughout. 

[99] Abdul Rashid J. — I find myself in 
agreement with the conclusions arrived at by 
my learn^ brother. The appeal is accepted, 
and the plaintiffs are awarded a decree in the 
terms indicated in the concluding portion of the 
judgment of my learned brother. Parties to 
bear their own costs throughout. 

D,H ‘ Appeal allowed. 


(Case No. 26] 
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full bench 

Din Mohammad, Mahajan and 
Cornelius JJ. 

Shamsher Chand-Plainti/f—Appellant 
Balchsht Mehr Chand and others — Del 
dants—Respondents. 

OoSteflsWn^ 0 - 1 ? 41 of 1044 - Deoi ^ on s 
3^20-12 1945. Jud8ment 04 Mohammad 

° £ Pro P er ‘y Act (1882), S. 41 __ 
S ' 41 d0CB n °t apply to the Punjab_But l 


principle underlying it applies: (Per Din Moham¬ 
mad J,) '[Para 19] 

T. P. Act — (*45*Cora.) S. 41, N. 5, Pt. 1. 

(b) Transfer of Property Act (1882), S. 41 — In 
1931 L % a Hindu having three sons SI, S and N be¬ 
queathed land to M’s son R who was minor — On 
L's death names of M, S and N recorded in record 
of rights in equal shares — R becoming major in 
1936—In 1938 S*s share sold in execution of decree 
against him 'without objection by R — In 1939 N 
selling his share to P — N held was not ostensible 
owner with consent express or implied of real owner 
within S. 41: (Per Din Mohammad and Malta jan JJ .; 
Cornelius J. Dissentiiig.) 

L t a Hindu had three sons M, S and N. In 1931 he 
made a will leaving certain land to M’s son R who was 
then a minor. In 1933 L died but the land was mutated 
in the names of M, S and N in equal shares. R at¬ 
tained majority in 1936. In 1938 share of 5 was sold iu 
execution of decree against him without any objection 
by R. In 1939 N sold his share to F. R attained 
majority in 1936 and brought a suit in 1941 for posses¬ 
sion of one third of the land against N and F . Tho 
question was whether R could be held to have given bis 
consent express or implied to N to represent himself os 
the owner within the meaning of S. 41: 


Held, (Per Din Mohammad and Mahajan JJ.) _ 

(1) in order to deprive under S. 41 a real owner of his 
rights in immovable property it must bo established 
that he had given hie consent express or implied to 
another to represent himself as the owner of tho said 
property. This consent may bo by word or conduct. But 
before such consent could be inferred it must be proved 
that the person giving consent was aware of his right, 
title or interest in tho property and that in spito of that 
knowledge ho gave the consent. Hia inaction or silenco 
at a time when ho was not conscious even of his own 
rights would not debar him from urging his own claim 
against a transferee even if he be one for consideration: 
Case law discussed . [Paras 25 , 42) 

(2) mere inactivity on the part of the real owner oven 
with the knowledge of the transfer could not amount to 
implied consent within S. 41 and could not debar him 
from acquiring his property from tho transferee within 
the period of limitation unless by some word or conduct 
on his part ho bad induced tho transferee to believe that 

J^, DS j r0r ^ com P etont to make the transfer: 
Case law discussed. [Para , 6 j 

, { Z l , c . r “ ™s nothing to show that R ever came to 
f lhe Wl11 j^ 010 institution of suit or did or said 
conducted himself in such manner aflo 
mislead F os to the true ownership of tho land Honco 

attainta/m be f ald D thttt , tho mete fact that even after 

rSedaTownl/- *.v k no sto P 3 10 havo hi ^ name 
R w J , h ° ? V0 “ n8 , record9 and thusmado 

lnnorvt [ N t0 ,transfer tho land which really bo- 

withif m! h m W0ldd J debar him from claiming the land 
within the presonbed period of limitation. No oonsent 
ox press or implied within S. 41 coaid be attributed to R. 

/d „ .. [Paras 27, 421 

(Per Cornelius J. dissenting)—The fact that th*r* 

wmMmm 

145-Oom.) T. P. Act, S. 41, N. 10. 
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•*(c) Transfer of Property Act (1832), S. 41 — 
Reasonable care — Vendee accepting transfer of 
agricultural land on faith of entries in favour of his 
transferor in record of rights held protected under 
S. 41—Further enquiry by vendee as to title of 
transferor held not necessary: (Ver Din Mohammad 
and Cornelius JJ.\ Mahajan J. Dissenting.) 

L bad three sons M, S and N. In 1931 by a will he 
bequeathed certain land to M's son R who was then a 
minor and attained majority in 1936. In 1933 L died 
and the land instead of being recorded in the name of 
R as owner was mutated in the record of rights in the 
names of .V, S and N in equal shares. In 1933 the 
share of 5 was sold by auction in execution of a decree 
against him without objection by R. In 1939 N sold 
his share to F. In 1941 R brought a suit on the basis 
of the will for possession of the land against N and F. 
The question was whether F in accepting the transfer 
on the faith of the entries in the record of rights could 
be said to have acted with reasonable care so as to be 
entitled to protection under S. 41 or the transferee F 
should have further made inspection in the registration 
office as well in order to claim protection under S. 41. 
Oral transfers were permitted by law in the Punjab and 
registration of will was not compulsory: 

Held (Per Din Mohammad and Cornelius JJ.) — 
(1) A vendee who accepted a transfer on the faith of 
entries in the record of rights in favour of his transferor 
was protected under S. 41 if there were no circumstances 
which should have led him to go behind the revenue 
records and make further enquiry. In the Punjab where 
oral transfers were permitted by law inspection of the 
records in the registration office could not be regarded 
as a sine qua non in relation to the grant of protection 
under S. 41. The facts and circumstances of each case 
must be looked into in order to determine whether reli¬ 
ance on the record of rights only would afford sufficient 
protection to a transferee under S. 41: 14 A. I. R. 1927 
Lah. 666 and 23 A. I. li. 1936 Lah. 405, Approved ; 
Case law discussed. [Paras 13, 41] 

(2) the mention in the record of rights that on his 
death L was succeeded by his three sons in equal shares 
was quite consistent with the natural course of events. 
Further, R never visited the land in question and did 
not object to the auction sale of the share of S. On no 
account could the suspicion of the prospective transferee 
F be aroused as to the falsity of this entry nor could he 
be put on further enquiry on any valid basis. Even if 
F had made such enquiry in the registration office he 
could not have come across any transaction in respect 
of the land after the demise of L. Hence F must be 
taken to have acted with reasonable care and wa9 
protected under S. 41. [Paras 12, 41] 

Per Mahajan J . (dissenting) :— 

The degree of care on the part of a transferee under 
S. 41 was that of an ordinary prudent man acting 
under the circumstances of the particular case. The 
ordinary standard of diligence that would constitute 
“reasonable care” for the purpose of ascertaining the 
transferor's ixtuer to transfer would be - to enquire 
about the title of the transferor to the property and to 
inspect the title deeds, if any .produced. The fact that 
the transferee satisfied himself that the transferor was 
in possession and that his name was entered in the 
revenue papers did not in ordinary cases amount to 
fcuch an enquiry into title, os these records were not the 
title deeds of the transferor. Where the transferors, 
however, had inherited property from their immediate 
ancestor and the title of the heirs had not become 
indefeasible by the application of the rule of prescrip¬ 
tion, an enquiry was necessary into the title of the 
antecedent owner. The transferee must also search the 
registers in the Registration Office to find out whether 


A. I. R. 

any transaction by means of a registered deed had been 
effected by the transferor. No doubt, whether reliance 
on record of rights would afford protection to the trans¬ 
feree under S. 41 must depend on the facts of each 
case. If after enquiry into title and search in the 
registration office the transferee finds that there are no 
title deeds and no registered transactions in re=pect of 
the property it may be that the entries in the record of 
rights would be the best evidence of the title of the 
transferor and the transferee would be protected under 
S. 41 if he merely relied on those entries. But a mere 
look at the record of rights,by the transferee without 
any further enquiry was not sufficient to satisfy the 
requirenients of S. 41 and hence, the transferee F 
was not protected uuder S. 41. [Paras. 43, 46, 47, 48] 

(2) The fact that in 1938 the share of S was sold by 
public auction in execution oPa decree without objec¬ 
tion by R could not help the transferee F as such sale 
was-no evidence of title of the judgment-debtor. At such 
sale no title was guaranteed and all that was sold was 
only the right, title and interest of the judgment-debtor. 

[Para. 48] 

T. P. Act — (’45-Com.) S. 41, N. 23, Pts. 16, 19, 
2, 3. 

(d) Transfer of Property Act (1882), S. 41 — 
Conditions necessary for applicability of principle 
of S. 41, indicated. (Per Cornelius J.). 

The necessary conditions for the application of the 
principle in S. 41 are (1) that, there should be an 
ostensible owner, occupying such position with the 
consent, express or implied, of the truo owner; (2) that 
the transferee from the ostensible owner should have 
taken reasonable care to ascertain that the transferor 
had power to make the transfer; (3) that the transferee 
should have acted in good faith; and (4) that the trans¬ 
fer should be for consideration. [Para. 3] 

(’45-Com.) T. P. Act — S. 41, N. 7, Pt. 1. 

(e) Transfer of Property Act (1882), S. 3—Notice 
by registration — Will is not compulsorily regis¬ 
trable—Presumption of notice under S. 3 does not 
apply. (Per Cornelius J.), 

The presumption of notice by registration contained 
in S. 3 only applies in respect of transactions relating 
to immovable property which are required by law to be 
and have been effected by registered instrument. A will 
is not compulsorily registrable and the presumption of 
notice does not apply. [Para. 4] 

(f) Punjab Land Revenue Act (17 [XVII] of 
1887), S. 34—Record of rights—Record of rights is 
record of title (Per Din Mohammad J.)— Record of 
rights is not document of title (Per Mahajan J.). 

Per Din Mohammad J. — In view of the provisions 
of Ss. 34 to 40 of the Act it cannot bo said that in the 
Punjab Jamabandis prepared on the strength of muta¬ 
tion registers are not records of titles. The term 
'records of rights' itself connotes that these records are 
something more than mere records of possession or 
records of assessment. [Para. 40] 

Per Mahajan J . — Records of rights are no doubt 
presumptive pieces of evidence to prove a person’s title, 
but they are by no mean3 a substitute for titlo deeds. 
No equitable mortgage could be created by depositing 
copies of revenue records or of jamabandis in respect of 
agricultural land. The entries in the record of rights 
are not the foundations of title but are mere items of 
evidence and bave only evidentiary value to prove title : 
22 A. I. R. 1935 Lah. 721; 23 A. I. R. 1936 Lah. 251; 
22 A. I. R. 1935 Lah. 957 and 17 A. I. R. 1930 P. C. 
91, Rel. on. [Paros. 44, 46] 

(g) Transfer of Property Act (1882), S. 41 — 
Reasonable care means such care as ordinary man 
of business would take. (Per Cornelius J.). 
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103 I. C. 45, 
166 I. C. 147, 


G9 L. T. 542 


Reasonablo cnrc means such care as an ordinary 
man of business would take. Rut in dealing with real 
property, as in other matters of business, regard is bad 
to the usual course of business; and a purchaser who 
wilfully departs from it in order to avoid acquiring a 
knowledge of his vendor’s title is not allowed ;to derive 
any advantage from his wilful ignorance of defects 
which would have come to his knowledge if he had 
transacted bis business in the ordiuary way : (1894) 1 
Ch. D. 25, Bel. on. [Para. 5] 

Amar Nath Chona — for Appellant. 

Mohammad Din Jan for Ghulam Basul Khan — 

for Respondents. 

Cases referred :— 

1. (’27) 14 A.I.R. 1927 Lah. 666 
Mohammad Din v. Mt. S:\rdar Bibi. 

2. (’36) 23 A.I.R. 1936 Lah. 405 : 

Arur Singh v. Mt. Santi. 

3. (1894) 1 Ch. 25 : 63 L. J. Ch. 73 
42 W. R. 66, Bailey v. Barnes. 

4. (’25) 6 Lah. 269 : 12 A.I.R. 1925 P. C. 170 : 52 
I. A. 201 : 86 I. C. 654 (P. C.), Ghulam Rasul v. 
Secretary of State. 

5. (’30) li Lah. 638 : 17 A.I.R. 1930 P. C. 281 : 57 
I. A. 273 : 127 1. C. 537 (P. C.), Jabandad Khan v. 
Abdul Ghafur Kban. 

6. (’12) 5 P. R. 1912 Rev. : 17 I. C. 979, Ghulam 
Muhammad v. Mt. Zewnro. 

7. (’15) 2 A.I.R. 1915 P. C. 103 : 34 I. C. 673 (P.C.), 
• Nagcshar Prasad v. Patesbri Pratap Narain Singh. 

8. (’29) 16 A.I.R. 1929 Pat. 305 ; 116 I. C. 779, Sheo- 
gobind Bam v. Anwar Ali. 

9. (’40) 17 Luck. 636 ; 29 A. I. R. 1942 Oudh 313 : 
199 I.C. 808, Har Narain Prasad v. S. Ashiq Hussain. 

10. (’85) 16 Lah. 313 : 21 A. I. R. 1934 Lah. 885 : 
155 I. C 1064, Kartar Singh v. Mt. Mehr Nishan. 

11. (’30) 124 1. C. 757 : 17 A.I.R. 1930 All. 521, Mt. 
Rasulan Bibi v. Nand Lai. 

12. (’26) 97 I. C. 988 : 14 A. I. R. 1927 Nag. 41, 
Mahomed Sujat v. Mt. Chandbi. 

13. (’26) 13 A.I.R. 1926 P. C. 100 : 48 All. 529 : 
1 Luck. 389 : 29 O. C. 316 : 63 I. A. 220 : 98 I. C. 
1018 (P. C.), Nirman Singh v. Rudra Partab Narain 
Singh. 

14. (’31) 18 A.I.R. 1931 P. 0. 118 : 63 All. 290 : 58 
I- A - 290:132 I. 0. 602 (P. 0.), Shankar v. DaoojiMisir. 

15. (’28) 3 Luck. 872 : 15 A. I. R. 1928 P. C. 202 : 65 
I. A. 303 : 113 1. 0. 113 IP.C.), Zarif-un-nisa Bibi v. 
SbaUq-uz-zaman Khan. 

16. (-93) 20 Oal. 296 : 19 1. A. 203 : 6 Sor. 224 (P.C.) 
Sarat Ohandor Dey ▼. Gopal Chunder Laba. 

H. (’18) 40 Cal. 878 : 17 I. C. 768, Azima Bibi v. 
onamalanand. 

18. (’80) 11 Lah. 199 : 17 A. I. B. 1980 P. C. 91 : 67 
LA 86 : 122 I. C. 816 (P. C.), Wall Muhammad v. 
Muhammad Bakhsh. 

£ 16) 1 L°; W ; N - 1056 : 2 A - !• R - 1915 p. o. 118: 
89 Bom. 664 : 42 I. A. 186 : 80 I. 0. 689 (P. 0.). 
Merwanji Munoherji v. Secretary of State. 

2 Wt 86 A 16 Lah ' 1113 : 22 A * L R 1936 Lab. 721 : 
16i I. 0. 429, Punjab & Sind Bank Ltd., LyaUpor y, 

o? a ?£h Dafl Nalhu Ram - 

21. (86) 28 A.I.R. 1936 Lah. 251 : 158 I. 0. 562, 
?a Da8 Gobin(i Ram v. Tbakar Das. 
pJ;^! 22 AXR. 1935 Lah. 957 : 161 I. 0. 209, 
Punjab <fc Sind Bank Ltd., LyaUpur v. Gurdit Singh. 

JUDGMENT 

Cornelius J. — This second appeal has been 
referred to a Full Bench on the recommendation 
of my learned brother Din Mohammad. The 
facts may be shortly stated. One Rai Sahib 
Lakmi Chand of Ara in the Pind Dadan Khan 


sub-division of the Jhelum District, died on 
8-4-1933, and was survived by his three sous, 
Mehr Cband, Sohan Lai and Narinder (or Inder) 
Chand. He left a large landed estate of which 
the greater part lay outside Ara. There were a 
number of squares in Shahpur District, about 20 
bighas of land in village Kot Umar in Jhelum 
District and shops and houses in Jhelum town, 
besides the land here in suit, viz.: about 25 
bighas, in village Bagbanwala. Upon his death, 
the suit land was mutated in tbe names of tho 
three sons jointly. This was in 1934. On 15-4-1939, 
Narinder Chand sold his share in the suit pro¬ 
perty to two persons Fazal Mohammad and 
Abdur Rashid, residents of village Rodal, for a 
consideration of Rs. 1000 by means of a registered 
deed. It may be mentioned that earlier, in 1938, 
tbe share of Sohan Lai bad been sold by auction 
in execution of a decree against him; tho pur¬ 
chaser was one Mohammad Akbar and the price 
Rs. 1250. On 26-11-1941, Shamsher Chand son of 
Mebr Chand, and grandson of Rai Sahib Lakmi 
Chand brought the suit out of which this appeal 
arises for possession of the entire area of about 
25 bighas left by his grandfather in Bagbanwala, 
on tho ground that it had been left to him by 
his grandfather in a will dated 22-5-1931, which 
was duly registered; that his fatherland uncles 
had illegally taken possession of the property 
during bis minority, he being resident in Sargodha 
where ho was receiving education; that he was 
not bound by the sales of the alleged shares of 
Sohan Lai and Narinder Chand, and accordingly 
that he was entitled to possession of the entire 
area. Later, on 16-4-1942, Shamsher Chand 
amended his plaint so as to omit all reference to 
Sohan Lai’s assumed share, thus restricting his 
claim for possession to two-thirds of the Baghan- 
wala land. Tho defendants to the amended plaint 
were Mehr Chand, Narinder Chand and tho two 
alienees from the latter, namely, Fazal Moham¬ 
mad and Abdur Rashid. Mehr Chand and 
Narinder Chand did not appear in spite of service, 
and were not even called as witnesses. Tho suit 
was thus contested by tho alienees alone, who 
pleaded firstly that the will was not valid qua 
the property in question which belonged to the 
joint Hindu family, that the sons of Rai Sahib 
Lakmi Chand, took possession of the land after 
his death lawfully, in the capaoity of heirs, that 
consequently the sale by Narinder Chand of his 
share was lawful and valid, and finally that the 
alienees were protected by the principle of s. 41 , 
T, P, Aot, since the will had never been acted 
upon, but instead the names of the three sons 
had been entered in the revenue records as 
owners after the death of Rai Sahib Lakmi 
Chand, and they had continued in possession, had 
regularly recovered their share of the produce, 
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and had represented themselves as owners ever 
since then, and to the knowledge of the plaintiff 
for which reason the plaintiff was estopped from 
contesting the sale. The suit was dismissed by 
the trial Court, and an appeal was dismissed by 
the District Judge. 

[2] It has been held by the learned District 
Judge that the will of Rai Sahib Lakmi Chand 
Ex. F-l was duly executed, and the disposition 
of the Baghanwala land in favour of Narinder 
('hand was valid, as this land had been acquired 
by Rai Sahib Lakmi Chand with money earned 
by himself, and had been so described in the 
will. This finding is not challenged before us. 
Mention may here be made of the statement of 
Bahawal Bakhsh P. \Y. 4 an attesting witness to 
the will and a resident of Ara, that Rai Sahib 
Lakmi Chand’s father Ram Chand, left no land 
in Ara, and only a few houses. When thi3 is read 
with the statement of Bodh Raj p. w. 2 , the 
other attesting witness, that Rai Sahib Lakmi 
Chand engaged in zamindara , thekedari and 
salnikara , and the evidence of Kbuda Bakhsh 
D. \v. 2 that he made a lot of money out of con- 
tracts, it becomes clear that the nucleus of joint 
property witli which be started was manifestly 
too small to furnish the ‘means for purchasing 
largo areas of laud outside Ara, and it may bo 
safely assigned that people in general were aware 
that these other lands were his self-acquired and 
separate property. Under the Mitakshara law of 
succession, tho sons are preferential heirs to such 
property, and it follows that, if the will be 
ignored for the purposes of the argument, the 
entry of the names of tho three sons as succes¬ 
sors to their father was strictly in accordance 
with the Hindu law. In other words, no one 
need have entertained any suspicion that the 
property was joint family property in which 
others besides the three sons, e. g., grandsons 
might have a share. 

[3] Tho learned District Judge has further 
held that the alienees were protected by the prin¬ 
ciple of s. 41, T. P. Act. The necessary condi¬ 
tions for the application of this principle are : 
(l) that, there should be an ostensible owner, 
occupying such position, with the consent, ex- 
press or implied, of tho true owner; ( 2 ) that the 
transferee from the ostensible owner should have 
taken reasonable care to ascertain that the trans¬ 
feror had power to make the transfer; (3) that 
the transferee should have acted in good faith; 
and (4) that the transfer should be for con¬ 
sideration. 

[l] It has been conceded that conditions Nos. (3) 
and (4) are satisfied in this case. The appeal is 
preferred on the grounds (a) that Shamsher 
Chand being a minor could not grant consent to 
his uncle Narinder Chand becoming in 1934 and 


thereafter remaining the ostensible owner of the 
property, (b) that the will being registered, con¬ 
stituted notice to all, and should have put the 
transferees upon enquiry, and (c) that in any 
case, the suit could not have been dismissed in 
respect of the share of Mebr Chand. The correct¬ 
ness of ground (c)... is immediately apparent, for 
the will being held valid, and the suit for posses¬ 
sion being within limitation Shamsher Chand is 
entitled to a decree for possession of the share 
which his father holds. It is equally clear that 
ground (b) as stated, is devoid of force. The 
principles governing the presumption of con¬ 
structive notice in relation to registered instru¬ 
ments iscontained in S. 3, T. P. Act, in Expln. 1 to 
the definition of the expression “a person is said 
to have notice.” The presumption only applies 
in respect of transactions relating to immovable 
property which are required by law to be and 
have been^effected by registered instruments. A 
will is not compulsorily registrable, and the pre¬ 
sumption of notice does not apply. It is argued, 
however, that before buying the property from 
Narinder Chand, the alienees should have inspec¬ 
ted the records in the registration office, and 
they cannot be said to have performed their 
duty to make reasonable enquiry by merely 
looking at the revenue records. Criticism has in 
this connection, been levelled at two Division 
Bench decisions of this Court cited as A.I.R. 1927 
Lah. 6G6 1 and A. I. R. 1936 Lah. 405. 2 The refe- 
rence to a Full Bench has been made in conse¬ 
quence of a recommendation by my learned 
brother Din Mohammad that these judgments, 
upon which the District Judge had relied needed 
further consideration. 

[5] “Reasonable care” has been explained to 
mean such care as an ordinary man of business 
would take. In the words of Lord Lindley in 
(1894) 1 Ch. D. 25 s : 

“But in dealing with real property, as in othor mat¬ 
ters of business, regard is had to tho usual course of 
business; and a purchaser who wilfully departs from it 
in order to avoid acquiring a knowledgo of his vendor’s 
title is not allowed to derive any advantage from his 
wilful ignorance of defects which would have come to his 
knowledge if he had transacted his business in the ordi¬ 
nary way." 

The alieness in the present case declare that they 
inspected the jamabandi (record of rights) 
before making the purchase, and finding the name 
of Narendar Chand entered as a co-sharer acted 
in the belief that he had power to sell. Their 
judgment was also influenced by tho fact that in 
the previous year, the share of another co-sharer 
Sohan Lai had been attached and sold in execu¬ 
tion, without protest by any member of the 
family. It is well known that the opposition of 
land-owners to enforce sales of their lands in 
this province is so strong that objections and 
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suits under O. 21, Civil P. C., to contest such 
• attachments are brought, almost without excep¬ 
tion, where any ground however weak exist on 
which to found them. A claim of title in a rela¬ 
tive is the ground most frequently employed, 
and here, the will in favour of Shamsher Chand 
afforded an excellent basis on which the execu¬ 
tion could have been defeated. There is nothing 
to show that any attempt of this kind was made 
in relation to Sohan Lai’s share. 

[G] In A. I. R. 1927 Lah. 666 1 and A. I. R. 1936 


Lab. 405 3 it has been held by this Court that a 
vendee who accepts a transfer on the faith of 
entries in the record of rights, in favour of his 
transferor, is protected by the principle under¬ 
lying S. 41, T. P. Act, if there were no circum¬ 
stances which should have led him to go behind 
the revenue records and make further enquiry. 
It will be sufficient to reproduce here the rele¬ 
vant passage from the second judgment, as it 
contains a reference to the first judgment. The 
point in issue being whether vendees from a 
person, of land which had been mortgaged by 
him many years before, but the mortgagee being 
entitled to possession bad taken no stops to 
obtain possession of the land, and had made no 
attempt even to have the fact of mortgage en¬ 
tered in the revenue papers, were protected by 
the principle of S. 41, the Division Bench ob¬ 
served as under : 

"The plaintiff sued for possession as a mortgagee and 
there is no question that be was entitled to take posses¬ 
sion under his mortgage. The land was agricultural land. 
Ho took no steps to get possession for a very long 
period, neither did ho have his mortgage mutated in the 
revenue papers. This allowed the mortgagor to 6ell 
various parts of his holding to the other defendants. On 
these grounds it was held that under the principle 
underlying 8. 41 the plaintiff was entitled to no relief 
as regards these Khasra numbers. It was said in A.I.R. 
1927 Lah. 668* that: 

“Whoro tho revenuo entries show a person as tho 
sole proprietor of a certain land and thero arc no other 
circumstances loading tho purohoscr of such land from 
the proprietor to go behind tho revenue records aod 
make any further enquiry, the vendees are fully pro¬ 
tected by tho principle underlying S. 41 . 

"‘In the Paojab transfers may be oral and frequently 
me so. For this reason more importance Is attached to 
the revenue records in tho Punjab than in the other 
provinces as in them transfers must usually be bv 
aeans of registered deed. The searching of the reg.stra- 
tion records therefore in tho case of agricultural land 
is not a practice commonly done. Wbat is looked at is 

r^nl try l * Q th i? ro ! cnue records ftnd in tbe Present 
ThS 8h ?, w ? d 1 t .n at , lhe Iand was unencumbered, 

lhe plaintiff waited till the period of limitation had 

thn I? an 1 z 8 ? a . llowed hi3 mortgagor to dispose 
iraMfer^ d, » Whioh bouf5<58 rUo were built b J *ho 

• Learned counsel for the alienees relies on 
these judgments and has oited also 6 Lah. 269* 
ftnd 11 Lah. 6S8. 6 The latter cases are, however, 
«nceraed with the objective effect of entries in 
revenue records regarding, in the first case, the 


caste of certain persons and, in the second case, 
the possession of certain lands, and are hardly 
relevant to the determination of the question, 
what should be the effect of an entry in a re¬ 
cord of rights, which shows a certain person as 
owner of certain land, upon the mind of another 
person who intends to enter into p. transaction 
with the former person in respect of such land. 
In this case, as'in other cases of the kind where 
the protection of S. 41, Transfer of Property Act, 
is sought, it is premised that the revenue entry 
is incorrect, and the presumption of accuracy 
which it ordinarily carries has been rebutted. 
It has also been urged, on the strength of a 
ruling of the Financial Commissioner, pub¬ 
lished as 5 P. R. 1912 Rev. 0 that the record 
of rights is a record of titles. This does not help 
the transferees, for their case starts with tho 
premise that this record is incorrect, and it 
must therefore be ineffective to transfer any 
title to them, even if that were possible. In 
any case, it is clear that the purport of the ruling 
is not that an entry in the record of rights that 
a person is owner confers any title on such 
person, but that the maxim previously followed 
viz : “the record of rights is a record of posses¬ 
sion” was misconceived, and that entries of 
ownership rights should be based, not exclusively 
on possession, but on a summary enquiry as to 
title. 

[8] On behalf of the appellant, it was con¬ 
tended that a transferee can never discharge his 
obligation under the proviso to s. 41 by merely 
relying on entries in the revenue records, and 
the following cases were cited, viz: a. I. R. 1915 
P. O. 103, 7 A. I. R. 1929 Pat. 305, fl 17 Luck. 686,° 
and 16 Lah. 313. 10 Each of these decisions turned 
on its own peculiar facts, which is natural, for 
reasonableness in relation to such a proceeding as 
enquiry into title must be judged in relation to 
the circumstances. In A. I. R. 1915 P. o. 103, 7 the 
land was entered in the revenue records in the 
name of one Rudra Narain Singh, after tho 
death of the previous owner, who had however 
left it by will to tho Raja, and the mutation had 
been sanctioned in spite of protest by the Raja. 
It was found that Nagesher Prasad Pande, who 
had accepted a mortgage from Rudra Narain 
Singh on the faith of the entries in the revenue 
records had been lending money to the family 
for a long time, that he lived in the same locality, 
and that he was ‘apparently acquainted with 
all the circumstances of the family concerned ” 
It was held that he could not olaim to be a bona 
/tae transferee without notice so as to be in a 
position to defeat the title of the real owner. 

i t-*I& 29 Pat. 80 S, 8 a Mohammedan 

laay, Mt. Jinsi by name had been succeeded by 
three sons, a, b and o. The property in dispute 
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was however entered in the revenue records in 
the name of A alone and Khas Mahal receipts 
(pertaining presumably to land revenue) were 
issued in As name. This property had been ac¬ 
quired by Mt. Jinsi. A sold the entire property, 
and in the ensuing litigation to protect the 
rights of B and c, the vendees admitted know¬ 
ledge of the purchase by Mt. Jinsi, but pleaded 
that it was benami , the real purchaser being A, 
and in the alternative, that Mt. Jinsi had made 
a verbal gift of this property in favour of A 
alone. The vendees also sought protection under 
S. 41, T. P. Act. The learned Judges of the 
Patna High Court held as follows : 

“It is then said that the aforesaid public document, 
the record of rights, the Khas Mahal receipts etc., are 
in the name of Ahmad Ali, and he has been solely 
dealing with the property. That no doubt is a piece of 
evidence as to the ostensible owner of the property 
being held out as the real owner thereof and in certain 
circumstances it may be taken as sufficient to attract 
the application of S. 41, T. P. Act. But in the present 
case, the knowledge of the habala being in the name of 
Mt. Jinsi is not denied. But the title of Ahmed Ali is 

set up upon two alternative grounds.Both these 

allegations regarding the gift of Mt. Jinsi in favour of 
Ahmed Ali and the farzi purchase in the name of Mt. 
Jinsi have been found to be untrue. This betrays the 
lack of proper enquiry by the defendants, and at the 
same time it binds them with the knowledge of the real 
state of affairs, namely, that Mt. Jinsi was the true 
owner of the property and that she died leaving it to 
descend equally to her three sous.” 

[ 10 ] In 17 Luck. 636, 9 the successors to one Wall 
Ashraf were two sons and three daughters. After 
his death in 1895, the estate was managed for 
many years by the Court of Wards. The trans¬ 
fer, which was challenged, and in respect of 
which the protection of S. 41 was sought, had 
been made by the two sons after release of the 
estate from the Court of Wards. In the revenue 
records, the property was entered in the names 
of these two sons, there being no mention of the 
daughters. The vendees relied on acts of the 
Court of \\ ards but failed to produce any proof 
(even though opportunity wa3 allowed for that 
purpose during the pendency of the appeal in 
the Chief Court) to show on whose behalf the 
Court of \\ ards had acted and in whose favour 
the estate had been released. The learned Judges 
of the Oudh Chief Court assumed in favour of 
the vendees that the Court of Wards had taken 
possession on behalf of his sons only, and held 
that, even so, merely looking at the revenue 
records was not sufficient, and the vendees 
should have made further enquiry, when they 
would have learnt of the existence of the daugh¬ 
ters. The fact that in Mohammedan families the 
names of female heirs are ordinarily not entered 
in the revenue records has been noticed in 
several reported cases. In 124 I. c. 757 11 it was 
said that 
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“if we are to say that Mohammedan sons, simply 
because their names alone are down in the Uiewat , are. 
entitled to give a good title to a transferee, and the 
mother and the sister shall be precluded from claiming 
their shares, it would be disastrous indeed.” 

And in 97 I. c. 9SS, 12 where land owned by two 
Mohammedan brothers and a sister bad been sold 
by the brothers without consulting the sister, it 
was observed that 

“the fact that the transferors were Mohammedans 
ought to have put the present defendant and his pre- 
decessors-in*interest on enquiry os to whether there was 
a female heir in addition to the two transferors." 

17 Luck. 636 J is thus wholly different from the 
present case. 

[11] The case in 16 Lah. 313 10 is easily dis¬ 
tinguishable. The public records upon which the 
transferee in that case relied were records main¬ 
tained by a Municipality, for the purposes of 
assessment of house-tax and demarcation of its 
own properties, and by the Police Department, 
for assessment of a punitive tax. These records 
carry no statutory presumption of accuracy, 
such as is conferred upon entries in the record 
of rights by s. 44, Punjab Land Revenue Act, 
and a person who takes a title acting exclusively 
on the faith of such records obviously displays 
less than average prudence. 

[ 12 ] None of the cited decisions has any 
bearing upon .the present case, whose facts are 
entirely different. Upon the death of Rai Sahib 
Lakhmi Chand, his three sons were entered as 
his successors in respect of the land in question. 
A third party having no knowledge of the will, 
but being aware that the land was self.acquired 
property in the hands of Rai Sahib Lakhmi 
Chand, would naturally regard this as being 
strictly in accordance with Hindu law. It is 
clear that between the years 1934 and 1939, the 
three sons were in possession and took the land¬ 
lord’s share of the produce; it is also clear that 
within this period, the "share” of one of these 
sons was sold by auction, with all the publicity 
enjoined by the provisions of O. 21 , Civil P. C., 
without protest or intervention by any member 
of the family. No one could have suspected that 
Shamsher Chand had any interest in the land, 
for, as admitted by him, he never visited Bagban- 
wala at all. No circumstance is adduced which 
might have influenced, much less compelled, the 
present transferees to make further enquiry, and 
it is noteworthy that, even if enquiry concerning 
this land had been made from the registration 
office, no transaction relating to it could have 
been discovered subsequent to the death of Rai* 
Sahib Lakhmi Chand. 

[13] It is urged that the practice of registering 
sales of village lands is now well-established, 
and it is not now the case that practically all 
such sales are recorded only in the mutation 
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registers and ultimately in the record of rights. 
Consequently, the usual course of business in 
relation to transfers of such lands should now 
be held to include examination of the records 
in the registration office, and mere inspection of 
the revenue records should be held to be in¬ 
sufficient. It is true that land transfers in villages 
are now being made by means of registered 
instruments more frequently than was the case 
say, ten or twenty years ago, but at the samo 
time, there can be no doubt that oral transfers, 
as permitted by law m the Punjab are continu¬ 
ing to be made. Apart from the convenience 
to the parties, there is also a considerable saving 
in respect of stamp duty, by making a transfer 
jOrally in the village. A ruling to the effect that 
’inspection of the records in the registration office 
is a sine qua non, in relation to grant of the 
protection afforded by s. 41, T. P. Act, will have 
an adverse effect on great numbers of transfers 
effected in the past, in which the transferees have 
acted on the faith of the revenue entries and 
in the belief that the law was settled by the 
decisions of this Court in A. I. R. 1927 Lah. 666 1 
and A. I. R. 1936 Lah. 405. 2 It may also provide 
an opening for malpractices by vendors, who 
may see an opportunity of recovering their lands 
by the simple device of an ante-dated instru¬ 
ment, of which the vendees can have no know¬ 
ledge. It has been made clear in the two Lahore 
decisions cited above that revenue entries favour¬ 
ing the transferor do not afford full protection 
to the transferee, as provided by s. 41 , T. P. Act, 
unless there is complete absence of circumstances 
which should have led the transferee to go 
behind the revenue records and make further 
(enquiry. The application of this principle to a 
particular case requires that all the oircumstances 
relating to and forming the background of the 
transfer in question should be closely examined 
and it may well be that in a particular case 
there may exist circumstances which should have 
led the transferee, actmg as a reasonable prudent 
man, to verify his transferor’s title by inspec¬ 
tion of records in the registration office. Tn an 
area where the practice of alienation by written 
instrument, duly registered, is uniformly preva¬ 
lent it may be assumed that the “usual course of 
business requires such verification. If in such a 
case, such inspection or enquiry were not made, 
transferee could rightly be said to have re! 

Wllful Wwance of defects which 
would have come to his knowledge if he had 
transacted his business in the ordinary way” Ifc 

that the P resent o* 3 * is not 

one of this kind. 

The -^ exfc P? 1 ’® 4 for consideration is who- 
toerthe position of ostensible ownership enjoyed 

by “ e three 8008 was with the consent, express 


or implied of Shamsher Cband. It is argued on 
bis behalf that he was a minor in 1934 when 
the mutation of these lauds was effected in the 
names of Mehr Cband, Sobau Lai and Narinder 
Chand, and consequently incapable of giving 
consent either expressly or by implication from 
collateral acts. This is correct, but it is proved 
that he attained majority on 14th February 1936, 
and was thus sui juris both when the auction 
of Sohan Lai’s "share” took place, and at the 
time of the sale by Narinder Cband. It is con¬ 
tended, however, that he had no knowledge of 
the will in bis favour which had been withheld 
by his father and uncles for their own benefit, 
and that in any case, he could not be non-suited 
by reason of mere delay in suing, so long as his 
suit was filed within limitation. The latter argu. 
ment will not avail to deprive the alienees of the 
protection of S. 41. Transfer of Property Act, if 
the conditions of that section are shown to be 
duly satisfied. A 9 to the point of knowledge, it 
has to be borne in mind that the practical effect 
of the suit succeeding in relation to the property 
sold by Narinder Chand will be that this family 
will enjoy the advantage of still having the 
cade after having eaten it. It is true that the 
alienees will be entitled to sue Narinder Chand 
on the basis of warranty of title, but a glance 
at the will, Exhibit P-l, will show that this man, 
along with his brothers was cut out of the will 
entirely, and his only hope of getting a share is 
succession to one of the female legatees, Mt. 
Jamna Devi, widow of Rai Sahib Lakhmi 
Chand, and even then, at her discretion. He 
can, of course, share in the nucleus of joint 
family property, but that, as has been seen, is 
very small. It seems highly improbable then 
that the alienees will be able to recover any of 
their money from Narinder Chand. That the 
latter feels no obligation in the matter is appa- 
rent from his lack of interest in the suit. In 
my opinion, it will bo dangerous to the interests 
of justice to make any assumptions in favour of 
the alienor or Shamsher Chand in this case. The 
point in issue being the date of the latter’s know- 
ledge of the will, and this being a fact peculiarly 
within his knowledge, the initial burden lay 
upon him to prove that this was a date subso- 
quent to his attainment of majority, or to the 
auction sale of Sohan Lai’s share. It does not 
lie in his mouth to deny knowledge of the will 
when by reason of its registration alone, he asks 
that the alienees should be fixed with knowledge 
appeared as p. w. 6 on his own 
behalf, but has not stated categorically on what 
date he acquired the relevant knowledge. His 
statement is very short, but nevertheless con. 
tarns sufficient material upon which he can be 
hxed with knowledge of his ownership of the 


154 Lahore Shamsber Chand v. Bakhshi Mehr Chand(FB) (Din Mohammad J.) A. I. R. 


Baghanwala lands, despite which he took no 
steps to have his name entered as the owner. 
Questioned in cross-examination, he iirst said: 

“ I made no effort to get mutation in my 
name, because I was ignorant (of my rights).' 1 
When asked if he had ever visited the lands, and 
if not, why not, he said : “I never went to the 
disputed lands, because I was getting my 
r aha vi." 

[15] The word i( ral;am" may be translated 
“proceeds in cash”, and the purport of this last 
statement thus clearly appears to be that Sham¬ 
sher Chand was aware of his ownership, which was 
being recognised by payment-tohim of the value 
of the landlord’s share, or as the case may be, the 
cash rental and in consequence, he did not choose 
to have his name brought on the revenue records 
as owner. As to the date of his knowledge, in the 
absence of any proof adduced by him to the 
contrary, I think he may justifiably be held to 
have known of his ownership when he becamo 
sui juris. It was after that that the auction sale 
of Sohan Lai's “share” took place, and his fai¬ 
lure to intervene must, in the circumstances,be 
construed as acquiescence, for, he had two 
speedy remedies, viz., those provided by rules 
58 and G3 of O. 21, which could not have 
failed to restore his land to him, but which he 
never applied. Such acquiescence may perhaps 
also be deduced from the fact that after making 
a show of suing for Sohan Lai's “share”, he 
withdrew his claim in respect of that land alto¬ 
gether. In these circumstances, I am clearly of 
the opinion that the ostensible ownership of 
Narinder Chand was with the implied consent of 
Sham9her Chand. 

[ 1 G] In this view of the case, the appeal fails 
in respect of the share alienated by Narinder 
Chand, but succeeds in respect of the share 
which is >still in Mehr Chand’s possession. I 
would therefore dismiss this appeal with costs 
against Fazal Mohamed and Abdul Rashid res¬ 
pondents, but would accept it as against Mehr 
Chand respondent and grant the plaintiff a 
decree for the share in the suit land which is at 
present in the possession of Mehr Chand. As be¬ 
tween Sbamsher Chand and Mehr Chand, I 
would leave the parties to bear their own costs 
throughout. 

[17] Din Mohammad J.—This case has been 
referred to a Full Bench in the following circum¬ 
stances. R. S. Lakhmi Chand had three sons, 
Mehr Chand, Sohan Lai and Narendar Chand. 
On 22 5-1931, he made a will leaving a part of 
his property to Shamsher Chand, son of Mehr 
Chand. On 27-5-1933, he died, but the land that 
lir ’ teen bequeathed to Shamsher Chand was 
it.- ( not in his name but in the names of 
the i ...ms of R. S. Lakhmi Chand in equal 


shares. On 15-4-1939, Narendar Chand sold his 
share to Fazal Mohammad and Abdul Rashid. 
On 19-12-1941, Shamsher Chand instituted a suit 
for possession of 100 hanals , 1G marlas of land 
against his father Mehr Chand, the two uncles 
Sohan Lai and Narendar Chand, the two alienees 
from Narendar Chand mentioned above, and the 
two auction-purchasers of Sonhan Lai's share, 
namely, Megh Raj and Akbar Khan. He later 
amended his plaint by abandoning his claim 
against the two last-named persons and confin¬ 
ing his suit to two-thirds of the land only. 

i. 18 ] From among the defendants only Fazal 
Mohammad and Abdul Rashid contested the suit 
basing their resistance mainly on S. 41, T. P. Act. 
Various other points touching the will in ques¬ 
tion were also raised, but with those we are no 
longer concerned. The plaintiff’s suit was dis¬ 
missed on the grounds, inter alia , that he had 
never expressed any desire to act upon the will 
and that the contesting defendants were bona 
fide purchasers of the land in suit and had 
made necessary enquiries into the title of their 
transferor. On appeal, the District Judge remand¬ 
ed the case to the trial Court for decision on two 
new issues framed by him, one of which related 
to the age of the plaintiff and the other to S. 41, 
T. P. Act. On the first issue, the trial Court re¬ 
ported that the plaintiff was born on 14-2-1918 
and on the second it recorded an opinion in the 
plaintiff s favour observing, among other things, 
that he had full 12 years within which to advance 
his claim. The District Judge, however, dismis¬ 
sed the appeal remarking that the plaintiff had 
lost hi3 right on account of his allowing the 
entries in the revenue records to stand as against 
the clear provisions of the will on which ho based 
his claim. A second appeal was preferred against 
this order which was heard by me sitting singly. 
Counsel for the respondents supported the deci¬ 
sion of the District Judge on the strength of two 
judgments of this Court reported in A. I. R. 1927 
Lah. GGG 1 and A. I. R. 1936 Lah. 405. 2 On behalf 
of the appellant, however, it was strenuously 
contended that these authorities came into clash 
with the principles of law enunciated by their 
Lordships of the Privy Council in A. I. R. 192G 
P. C. 100=48 ALL. 529, 13 and that consequently 
they required further consideration. Impressed 
by the force of the contention raised before me, 
I recommended to the Hon’ble Chief Justice to 
refer this case to a larger Bench for decision. 

[19] The only question that calls for determi¬ 
nation at this stage is whether S. 41, T. P. Act, 
protects the contesting respondents in this case. 
This section reads as follows : 

“Where, with the consent, expess or implied, of the 
person interested in immovable property, a person is 
the ostensible owner of such property and transfezs the 
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same for consideration, the transfer shall not be void¬ 
able on the ground that the transferor was not autho¬ 
rised to make it: provided that the transferee, after 
taking reasonable care to ascertain that the transferor 
had power to make the transfer, has acted in good 
faith.” 

In terms this section doe3 not apply to the 
Ponjab, but the principles underlying it have 
always been held to apply here. It is conse¬ 
quently necessary to see when does this section 
effectively come into play and what are its chief 
y requirements. 

[ 20 ] The foundation of the rule formulated in 
this section obviously is that a person who trans¬ 
fers immovable property is an ostensible owner 
of that property, with the consent , express or 
implied, of the person interested therein . 
Unless, therefore, this requirement is satisfied, a 
transferee cannot at all claim the benefit of this 
section. Reference in this connexion may be 
made to A.i.R. 1931 p. c. 118 14 and 3 Luck. 372. 16 


k 


[21] In A.i.R. 1931 P.C. H8 14 manager of a joint 
Hindu family consisting of some minor members 
had alienated the ancestral house to one P. with¬ 
out any necessity and the alienee had later 
transferred it to some other persons. In a suit 
instituted by minors challenging the alienation, 
the subsequent transferees relied on S. 41, T. P. 
Act. In this connexion their Lordships of the 
Privy Council observed : 

“There is no doubt that the plaintiffs-appellants were 
persons interested in the Baid bouse within the meaning 
of the section, at tho time of the said deed .... There 
is no suggestion that they gavo any express consent to 
tho transaction or to P. being treated os tho ostensible 
owner of the said house. Nor can any such consent be 
implied for the plaintiffs-appellants were minors at the 
dato of tho said deed of salo and at all material times. 
By reason of each minority they were not competent to 
onter into any contraot, or to authorise any contract 
with relation to the said immovable ancestral property. 

The learned Judges of tho High Court, however, os 
already stated, thought that if the manager and tho 
adult members of the family consented to P. being tho 
ostensible owner of the said house, tho plaintiffs-appel- 
Jants being then minors had no such separate iotercst 
as would enable thorn to avoid tho estoppel employed by 
section 41. r J J 

Tboir Lordships cannot accept that conclusion. Tho 
proprietary interest of each of tho plaintiffs-appellants 
in the said joint ancestral house was acquired by birth, 
and was equal to the proprietary interest of tho adult 
members of the joint family. In their Lordships’ opi¬ 
nion, there is no reason why full effect should not be 
?wV° the plftin laD 8 ua 8 e of S. 41, T. P. Act. and if 
H l®, oIear that P - wa9 not the ostensible 
owner of the said ancestral family house with the con- 
Bont, express or Implied, of the persona interested in tho 
said ancestral house, inasmuch as the plaintiffs-appel- 

ind ijS 0 an ^est in the house, did not 

Sr € 22jj y reason 01 th0 disabUit * of infancy « ive 

» n «iu he . lr Lora9hi P 8 ' opinion, therefore, the plaintiffs- 
appeUanta are not prevonted by tho terms of S. 41, 
feS-^ot’froxndlegmgthat the deed of 8-5 1916 was 

t * g n h ”“ ‘f* D8 ”“° n and P- no autho- 
;^^S^nsfer the said house to the defendants.” 


[22] In 3 Luck. 372 15 Section 41 was applied 
against some women claimants on the following 
grounds: 

“They were not ignorant of the state of the family 
and of the descent of the property and of such claims 
as they might have to share in the succession. In fact, 
one of them had some discussion and negotiation on the 
subject with S. The wives, and after the death of one, 
her representatives were receiving allowances from the 
Court of Wards, such as are usually made to junior 
branches when tho estate vests in one heir. It is diffi¬ 
cult to suppose that they were entirely ignorant of the 
way in which S was encumbering tho estate. This 
seems to their Lordships to satisfy the first condition of 
the section. S, was allowed to be the ostensible owner of 
the property with the implied consent of the claimants.” 

[23] The same principles are deducible from 
20 Cal. 29G IC and 40 Cal. 378. 17 No doubt they 
deal with the general question of estoppel, but 
in my view the observations made therein are 
also pertinent to the question at issue before us. 
In 20 cal. 296 16 their Lordships found that tho 
person interested in the immovable property in 
question had represented that the hiba executed 
in favour of his mother conferred a right upon 
her to mortgage it, and had further not only 
signed the mortgage on her behalf and in her 
name but along with the am-mukhtar had even 
received the money advanced by the mortgagee. 
On these facts it was observed : 

“Their Lordships are very clearly of opinion that 
these actings on the part of A. create an estoppel against 
him, or any one claiming in his right, from disputing 
the title of A. B. to grant tho mortgage to K. They 
amounted to a distinct declaration by him to tho lender 
that the hiba in favour of A. B. was a valid deed, or in 
any view, that if the document was open to legal objec¬ 
tions, A, as the person entitled to challenge the deed, 

waived his right to do so.There was a distinct 

representation by A, professing to act as his mother’s 
attorney, that she was owner in possession, having a 
good title to create a valid mortgage affecting the 
lands.” 

[24] In 40 Cal. 378, 17 the suit, out of which 
the appeal had arisen, had been instituted by a 
mortgagee from four executants of tho mortgage 
but relief was also claimed against: 12 other 
female relations of tho exeoutants whose names 
had been registered in the Collectorate as part 
proprietors of the land covered by the mortgage 
deed. The mortgagee contended that female 
members were excluded from inheritance in the 
presence of the sons. The defendants, on tho 
other hand, challenged this proposition urging 
that under the Mohammadan law that governed 
them, they had their share in the family pro¬ 
perty and that thoy could not be prejudiced in 
any manner by the executants of the mortgage 
deed. In the judgment delivered by the High 
Court it was, inter alia observed : 

°? r °P^ on then the female defendants whother 
thoy had any interest in the ancestral property or not, 
acted in suoh a way as to load the plaintiff in common 
with others to believe that thoy had relinquished it, and 
defendants 1 to 4 were the sole actual proprietors of tho 
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property, and we think that the plaintiff acted under 
the influence of that belief when he took the mortgage 
bond from defendants 1 to 4. We are inclined to think, 
therefore, that in this cose the conduct of the female 
defendants was such as to mislead the pluintiff, suppos¬ 
ing it to ho a fact that after marriage each of them 

retained any share in the family property.In 

our opinion, the female defendants, if they had any 
interest in the property, were represented in the mort¬ 
gage transaction by defendants 1 to 4 and are bound 
by the mortgage bond. The circumstances under which 
the female defendants were registered in respect of 
shares of the family properties after the execution of 
the mortgage bond leave, in our minds, no doubt that 
the registration was applied for at the instance of and 
through defendants 1 to 4 with the object of fraudu¬ 
lently depriving the plaintiff of a portion of his 
security.” 

Their Lordships while dealing with this aspect 
of the case remarked : 

‘‘The learned Judges of the High Court held that the 
male members ‘represented’ the females in the transac¬ 
tion, because the females bad not actively interfered 
with the property, and it appeared that in other trans¬ 
actions the male members of the family had dealt with 
the family property without the active concurrence of 
the females. There was no proof, nor indeed wus there 
any suggestion, at least in the evidence, that the 
appellants or any of them had misled the respondent, 
either by word or by conduct. 

In their Lordships’ opinion the decree of the High 
Court is against all principle and authority.” 

125] It follows, therefore, that in order effec¬ 
tively to deprive under the provisions of S. 41, 
T. P. Act, a real owner of the right that he 
possesses in certain immovable property it must 
be established that he had given his consent, 
either express or implied, to another person to 
represent himself as the owner of the said pro¬ 
perty. This consent, as remarked by their Lord¬ 
ships of the Privy Council, may be by word or 
by conduct, but some kind of consent must be 
established before the section can be invoked 
against him. Further, before such consent can 
be inferred, it is essential to prove that the 
person giving the consent was aware of his right, 
title or interest in the property and that in spite 
of that knowledge he gave the consent attributed 
to him. In case be is ignorant of the true state 
of affairs, it cannot in law be said tjjat ho had in 
any way consented to another person represent¬ 
ing himself as the owner of the property which 
really vested in him. His inaction or silence, 
therefore, at a time when he was not even con¬ 
scious of his ow r n rights will not debar him from 
urging his own claim against a transferee, even 
if ho be for consideration. 

[ 26 ] Again, mere inactivity will not amount 
to an implied consent as contemplated by this 
section. If, for example, a person knowing that 
he owns certain property which at the time 
happens to be in the possession of a trespasser 
does not take any step to oust him even when, 
to his knowledge, he had made an alienation of 
the sa*^ property, he cannot be debarred from 


acquiring his property within the prescribed 
period of limitation on the ground that he had 
taken no steps whatever to have the trespasser 
ousted either when he had committed the tres¬ 
pass or when he had alienated the property 
trespassed upon. To hold otherwise would bo 
to curtail the period of limitation provided 
for such suits. The case will, however, be dif¬ 
ferent if something more than mere negative 
attitude is established against him as, for 
example, by some word or conduct on his part 
he happens to induce the transferee to believe 
that his transferor was competent to make the 
transfer. 

[27] Applying the principles enunciated 
above to the case before us, it is clear that so 
long as Shamser Chand did not attain majority 
in 1936, S. 41 could not at all be invoked against 
him. Did it come into play ever afterwards inas¬ 
much as the alienation in favour of the con. 
testing respondents took place in 1939 and in 
the meantime in 1938 the land possessed by 
Sohan Lai was also sold in execution without 
any objection on the part of Sbamsher Chand ? 
In my view, the answer cannot but be in the 
negative. There is no material on the record to 
show that he ever came to know of the existence 
of the will before the institution of the present 
suit or did or said anything or conducted him¬ 
self in such manner as to mislead the transferees 
as to the true ownership of the land. It cannot 
bo said, in these circumstances, that the mere 
fact that even after attaining majority he took 
no steps whatever to have his name recorded as 
an owner in the revenue records and thus made 
it 'possible for his uncle Narendar Chand to 
transfer the land which really belonged to him 
will debar him from claiming the said property 
within the prescribed period of limitation. I 
would hold, therefore, that no such consent, 
either express or implied, can be attributed to 
the appellant as is contemplated by S. 41, Trans¬ 
fer of Property Act. 

[28] In this view of the case, it is not neces- 
sary to determine what requirements are laid 
down in the proviso to this section. But as the 
matter is one of general importance and the 
whole section is now before us for consideration, 
I think it but proper that we should give our 
opinion on that aspect of the case too. From 
the wording of the proviso it is clear that a 
transferee who seeks the protection of this sec¬ 
tion must show that “after taking reasonable 
care to ascertain that the transferor had power 
to make the transfer he has acted in good faith.'' 
In the present case the question that falls to be 
judged is whether in this province in the case of 
a sale of agricultural land it is enough for the 
transferee to show that he had consulted the 
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records of rights. As stated above, the transferee 
in this case relied on A. I. R. 1927 Lah. GG6; 1 
A. L R. 1936 Lah. 405; 2 A. I. R. 1927 Lah. GG6 1 
was disposed of by a Bench composed of Tek 
Chand and Agha Haidar JJ., and the question 
before the learned Judges was whether the plain¬ 
tiffs, Mohammad Din and his brother Moham¬ 
mad Hasan could successfully urge that they 
had a share in the land sold by their brother 
Mohammad Alara, although the name of the 
^ latter alone stood as owner in the revenue re. 
cords. In this connection the learned Judges 
remarked : 

•'But even if the plaintiffs had succeeded in establish¬ 
ing that they wore co-sharers in the square with 
Mohammad Alam, they are not entitled to any relief 
against defendants 3 and 4 who are, as already pointed 
out, bona fide purchasers for valuable consideration. It 
is not shown that theso vendees were fixed with the 
knowledge of the plaintiffs' claim to this land. Tho 
revenue entries from 1906 onwards show Mohammad 
Alam alone as the original tenant and later as the 
occupancy tenant, and finally as the sole proprietor of 
tho land. There were no circumstances which would 
have led these purchasers to go behind the revenue 
records and make any further enquiry." 

[29] A. I. R. 1936 Lah. 405 2 was decided by a 
Bench composed of Addison J., and Abdul 
Rashid J. In the judgment delivered by Addi- 
son J., it was observed : 


"The plaintiff sued for possession as a mortgagee and 
there is no question that he was entitled to take posses¬ 
sion under his mortgage. Tho land was agricultural 
land. He took no steps to get possession for a very long 
period, neither did lie have his mortgage mutated in 
tho revenue papers. This allowed the mortgagor to sell 
wanous parts of his holding to tho other defendants. 
On these grounds it was held that under the principle 
underlying 8. 41, tho plaintiff was ontitled to no relief 
MM? Khosra numbers. It was said in A.I.R. 
1927 Lah. 6G6 1 that whore the revonuo entries show a 
pereon .as tho sole proprietor of a certain land and 
ihero arc no other circumstances leading the purchaser of 
auch land fromUhe proprietor to go behind the revenue 
records and make any further onquiry, the vendees are 
lully protected by the principle underlying S. 41.' 

4 Tn tho Punjab transfers may bo oral and frequently are 
so. lor this reason more importance is attached to the 
revenue records in the Punjab than in the other pro¬ 
vinces os in them transfers must usually be by means 

Z 16 *?’ £ he 8ear ° hiD g °* toe registration 
records therefore in the case of agricultural land Is not 
a practice commonly done. What is looked at is the 
entry in tho revenue records and in the present case 

th o land was unencumbered. The 
plaintiff waited till tho period of limitation had nearly 
hfnd red and ®°, all o we< i his mortgagor to dispose of the 
ferees." Wh ° h h ° USefl als0 WOre built b * lh e trans- 

J°] Support is further Bought from 6 Lah. 
269 and li Lah. 638.® In 6 Lah. 2C9 1 reliance 
was placed on certain extracts from settlement 
records mentioning the got of the appellant as 
^ohul . The appellate Court had brushed this 
™ n “ i aai ^ 0 the ground that there was no 
proof that whoever first caused that entry to be 


made had any real title to the use of the term 
t Mohal. > Adverting to this remark of tho ap¬ 
pellate Court their Lordships observed : 

"Their Lordships cannot share the view of the appel¬ 
late Court that evidence of this character, taken from 
public records for a series of years since 183*2 and 
recorded in accordance with the requirements of the 
law, can in a pedigree case be disregarded for the 
reason stated by the appellate Court. No evidence is 
given and no suggestion is made that such entries were 
false or that there was any existing reason why deli¬ 
berately false entries should have been nude. In such 
a case as the present, statements in public documents 
are receivable to prove the facts stated on the general 
grounds that they were made by the authorised ngonts 
of the public in the course of official duty and respect¬ 
ing facts which were of public interest or required to be 
recorded for the benefit of the community (Tuylor, Law 
of Evidence, Edu. 10, S. 1591). In many cases, indeed 
in nearly all cases, after a lapse of yoars it would bo 
impossible to give evidence that the statements con¬ 
tained in such documents were in fact true, and it is 
for this reason that such an exception is made to the 
rule of hearsay evidence." 

[31] In ll Lah. 639 5 their Lordships made the 
following observations; 

"There is, as might be expected in such a case, a 
mass of oral evidence on both sides, most of which is 
unsatisfying. Standing out from it is the evidence of 
tho Government records, in which, apparently from 
1891, and certainly from 1893 right down to 1922, 
when the preseot dispute arose, possession is shown as 
being with tho appellants. It is not disputed that these 
rrcords come within the terms of S. 44 of Act 17 
[XVII] of 1887, and, therefore, that the entries of the 
appellants' possession must be presumed to be true until 
the contrary is proved." 

[32] It is further argued that a record of 
rights is a record of titles and not a mere record 
of possession and in support of this proposition 
reliance is placed on the observation made by 
Mr. Fenton, Financial Commissioner, in 6 P. R. 
1912 (Rev.).® The appellant, on the other hand, 
contends that in the first place it is incorrect 
to say that the record of rights is a record of 
titles and secondly a transferee can never dis¬ 
charge his obligation under s. 41 by merely 
relying on entries in the revenue records. So 
far as the first propostion is concerned, reference 
is made to the remarks made by their Lord¬ 
ships of the Privy Council in 11 Lah. 199. 18 The 
dispute in that case involved a consideration 
of some entries made in tho record .of rights 
and the appellate Court had held that many of 
the entries, notwithstanding the presumption 
under S. 44, were incorrect. Their Lordships 
while dealing with this matter observed: 

"Tho entries relied on by the appellants were not the 
foundations of their title, but wore mero items of 
evidence adduced by thorn to prove tho sale. Tho only 
question as regards tho entries is their evidentiary value 
on the faot in issuo, viz., tho sole." 

[88] As regards the second proposition, re. 
liance is placed on A.I.R. 1915 p. o. ios, 7 a. r. r. 
1929 Pat. 805, 8 17 Luok. 686,° 16 Lah. 818, l ° 19 
0. W. N. 105Q 18 and A. I. R. 1926 P. o, 100, 15 
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[34] In A. I. R. 1015 P. C. 103, 7 while A’S 
name had been entered as owner in the revenue 
papers, the ownership had vested in B by virtue 
of a prior supratnama by th6'*last male holder 
as well as by a will of his wife to whom the 
property had been sold by her husband. A 
transferred the property and the question arose 
whether his transferee could claim protection 
under S. 41, T. P. Act, on the ground that be¬ 
fore entering into this transaction he had con¬ 
sulted the revenue records which mentioned hi3 
transferor’s name as the owner. The Allahabad 
High Court held that ho could not and in this 
connection their Lordships observed : 

“The Court below was of opinion that the mortgage 
is binding on the appellant inasmuch as Rudra Narain 
Singh’s name was entered in the revenue papers after 
the death of Rup Kunwari, and he was the ostensible 
owner of the property. The learned Subordinate Judge 
apparently relies on the provisions of S. 41, T. P. Act, 
but he overlooks the proviso to that section, which is 
to the effect that a transferee from an ostensible owner 
can defeat the real owner only if after taking reason¬ 
able care to ascertain that the transferor had power to 
make the transfer, he acted in good faith. There is 
nothing in this case to show that the plaintiff made 
any inquiry whatever to ascertain the title of his 
mortgagor, Rudra Narain Singh. It is true, the name 
of Rudra Narain Singh was entered in the revenue 
papers, but if inquiry had been made, it would have 
appeared that at the time when mutation of names 
wa9 applied for objections were preferred on behalf of 
the Raja of Basti and that the name of Rudra Narain 
Singh was entered simply because he was in possession. 
Further inquiry as to Rudra Narain’s title would have 
led to the discovery of the fact that there was a will, 
by virtue of which the Raja of Basti was the owner 
of the property after the death of Rup Kunwari. It 
cannot be said that the name of Rudra Narain Singh 
was entered as ostensible owner with the consent of 
the real owner, the Raja of Basti. On the contrary 
his name was entered in spite of opposition put forward 
by the Raja.” 

[35] In A. I. R. 1929 Pat. 305, 8 a Bench of the 
Patna High Court composed of Jwaln Prasad 
and Wort JJ., remarked that the mere keeping 
of one’s name over a property either in Gov¬ 
ernment records or in private papers did not 
relieve the purchaser from such an owner from 
the duty and responsibility of making an enquiry 
into the title of that owner. 

[36] In 17 Luck. 63G,° a Bench of the Luck¬ 
now Chief Court held that the mere inspecting of 
kheivats was not sufficient enquiry as contem- 
plated by S. 41, Transfer of Property Act, and 
that a transferee who did not make further 
enquiry into his vendor’s title could not invoke 
the aid of that section. 

[37] In 16 Lah. 313, 10 while delivering the 
judgment of the Bench I observed : 

“Similarly, S. 41, T. P. Act, is no bar to the plaintiffs’ 
claim. Even if the principles of the Transfer of Pro¬ 
perty Act were applicable to the Punjab, there is no 
proof on the record that F. I. had ever been made an 
ostensible owner of the house with the express or im¬ 
plied consent of M. N. or that the mortgagee or the 


auction-purchaser had, after taking reasonable care to' 
ascertain that F. I. had the power to make the transfer, 
acted in good faith. The learned counsel for the appel¬ 
lants contends that the transferees consulted the munici¬ 
pal records and the police records and this was enough 
for the purposes of S. 41, T P. Act. The learned Senior' 
Subordinate Judge has disbelieved this part of the story 
but, even if it were true, in my view the enquiry made 
will not amount to ‘reasonable care’ and ‘good faith' 
within the meaning of S. 41, T. P. Act. The khasra 
l>annash is not a record of title, but a mere record of 
survey and carries with it no presumption of correctness* 
so far as the question of ownership is concerned. A 
municipality is generally interested more in the assess¬ 
ment of tax than in the determination of ownership,, 
and for its purposes an occupier is as good as an owner. 
Moreover, in the preparation of documents like khasra 
jwimash a municipality is concerned more with the 
measurements of the buildings with a view to safeguard 
its own interests against any encroachment on the 
public streets than in the ascertainment of the title oi 
persons owning such buildings. In the same way the 
police department when taking a census of the houses 
for the purposes of levying the punitive tax is merely 
interested iD recording the names of the occupants from 

whom they could levy tho contribution. 

It cannot be reasonably argued, therefore, that the 
transferees discharged their obligations under S. 41, 
T. P. Act, by merely raking out the old records of the 
municipality relating to the year 1900 or that of tho 
police department of the year 1911.“ 

[39] In 19 C. W. N. 1056, 10 their Lordships of 
tho Privy Council while dealing with certain 
revenue records prepared in the City of Bombay 
under the Bombay City Land Revenue Act, 1876, 


observed : 

“The Act is one which makes provision for tho ad¬ 
ministration and collection of the land revenue of the 
Government in the City of Bombay. It is for this pur¬ 
pose only that it sets up machinery. The object is to 
ascertain who is liable to pay. The Collector is a reve¬ 
nue official, and it is only in so far as the collection of 
revenue is concerned that he is entrusted with the duty 
of preparing a register and keeping records. Tho public 
arc given access to these only in order to satisfy them¬ 
selves that they are being properly assessed The Act 
does not purport to establish a system of registration ot 
title which is to supersede other means of convoying or 
registering tho title to land or to relieve purchasers or 
mortgagees from the ordinary obligation to see that 
they get what they have contracted to got ho doubt 
the register is of considerable use even for conveyancing 
purposes. But neither the language of the statute nor 
the character of the officials, who have tho duty of 
keeping it, is such as to indicate an invitation to the 
public to rely on statements in the records os to title 
which may bave to be made incidentally, but which are 
not expressed and do not purport to be decisive either of 
the rights of the Government or of those of the indivi¬ 
dual as to matters which go beyond liability to contribute 
to land revenue." , 

It was on this basis that the suit instituted by 
certain mortgagees of lands held under Govern- 
menl under a reaumable sandadi tenure, for a 
declaration that the Government was estopped 
from treating the land as such on the ground 
that they were induced to advance money on 
the score of certain incorrect extracts from the 
renisters supplied by the Collector, was dis¬ 


missed. 
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[30] In A. I. R. 1926 P. C. 100 13 their Lord- 
ships of the Privy Council explained the real 
nature of mutation proceedings in the following 

W ^The perusal by their Lordships of the judgment of 
the Court of the Judicial Commissioner of Oudb, leads 
their Lordships to think that its judgment is to a great 
degree based on the mischiovous but persisteut error 
that the proceeding for the mutation of names is a 
judicial proceeding, in which tho title to and the pro¬ 
prietary rights in immovable property are determined. 
^ They are nothing of the kind as has been pointed out 
' times innumerable by the Judicial Committee. They 
are much more in the nature of fiscal inquiries insti¬ 
tuted in the interest of the state for the purpose of 
ascertaining which of tbe several claimants for the 
occupation of certain denominations of immovable pro¬ 
perty may bo put into occupation of it with greater con- 
fldonco that the revenue for it will be paid.” 

[40] The Lahore judgment is obviously dis¬ 
tinguishable, for, municipal and police records 
do not stand on tho same footing as revenue 
records. The other cases relied upon by the ap¬ 
pellant no doubt suggest that even in cases of 
transfers of agricultural land it is not enough to 
rely on entries in the revenue records only for 
the purposes of the proviso to S. 41, T. P. Act, 
and that some sort of enquiry must further be 
made into the title of the transferor, but they 
proceed on their own facts and further relate to 
those provinces whore tho Transfer of Property 
Act is in force. In this province, on tho other 
hand, sub s. (l) of S. 34,Land Revenue Act, makes 
it incumbent upon a person acquiring by inheri- 
** tanco, purchase, mortgage, gift or otherwise any 
right in an estate as a land owner, assignee of 
land revenue or tenant having a right of oc¬ 
cupancy to report his acquisition of the right lo 
tho patwari of the estate. In the case of a minor, 
a duty is cast upon his guardian or other persons 
having oharge of his property to make such 
report (sub.s. (2)). By sub-s. (3) the patxoari is 
required to enter in his register of mutations 
every report made to him under the previous 
sub-sections and is even otherwise called upon 
to make an entry therein respecting the acquisi¬ 
tion of any such right as aforesaid which he has 
reason to believe to have taken place and of 
which a report should have been made to him 
but has not been so made. By sub-s. ( 4 ) a 
Revenue Officer is called upon to enquire into 
the correctness of all entries in tbe register of 
mutations and into all such acquisitions as afore¬ 
said coming to his knowledge of which report 
^should have been made to the patwari and 
entry made in that register and ia further re- 

2®“** J n eaoh case *° make 0uch or<3er a3 

thinks fit with respect to the entry in the annual 
record of the right acquired. Sub s, (fi) enacts 
that such an entry shall be made by the inser- 
fi|n in that record of a description of the right 
acquired and by the omission from that record 


of any entry in any record previously prepared 
which by reason of the acquisition has ceased to 
be correct. Section 35 deals with acquisition of 
any interest in land other than a right referred 
to in sub-s. (l) of S. 34. Section 36 lays down tho 
procedure for tho determination of disputes ari- 
sing during the making, revision or preparation 
of any record or in the course of any enquiry 
in respect thereof. Section 37 lays down that? 
entries in records-of-rights or in annual records 
barring entries made in annual records by 
patwaris under cl. (a) of S. 35 with respect to 
undisputed acquisitions of interest shall not bo 
varied in subsequent records otherwise than by 
(a) making entries in accordance with facto 
proved or admitted to have occurred; (b) making 
such entries as are agreed to by all the parties 
interested therein or are supported by a decree 
or order binding on those parties ; (c) making 
new maps where it is necessary to make them. 
Section 30 penalises the neglect to make report 
required by S. 31 within three months from the 
date of the acquisition of the right. Section 40 
makes it incumbent upon any person whose 
rights, interests or liabilities are required to be 
entered in any record to furnish all information 
necessary for the correct compilation thereof. 
These provisions of law apply equally to oral as 
well as written transactions. In fact so far as 
oral transactions are concerned, no other evi¬ 
dence exists except such revenue records. It 
cannot be reasonably argued therefore that in this 
province Jamabandis prepared on tho strength 
of mutation registers are not records of titles. 
The term ‘records of rights’ itself connotes that 
these records are something more than mere 
records of possession or records of assessment. 

[41] In my view, therefore, it will be incor¬ 
rect to say that the two Division Bench judg¬ 
ments of this Court reported in A. I. B. 1927 
Lah. G66 1 and A. I. B. 1936 Lah. 405 2 do not lay 
down good law. As I look at tho matter the 
facts and tho circumstances of each case shall 
have to bo looked into in order to determine 
whether reliance on such records only would 
afford sufficient protection to a transferee under 
S. 41. In the present case R. S. Lakhmi Chand 
was on his death shown in the revenue records 
to be succeeded by his three sons and this was 
quite consistent with the natural course of 
events. On no account, therefore, could the 
suspicion of the prospective transferees be aroused 
as to the falsity of the this entry, nor could they 
be put on further enquiry on any valid basis. 
Lven if they had mode such an enquiry from 
the registration office, they could not come across 
any transaction regarding this land since the 
demise of R. S. Lakhmi Chand. I consider, there¬ 
fore, that if the first requirement of law relating 
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to the express or implied consent of the person 
interested in immovable property had been satis- 
tied in this case, the vendees would certainly 
have been entitled to the benefit of S. 41, but as 
they have failed on that score, I would allow 
this appeal, set aside the decision of the Courts 
below and decreo the plaintiff's suit as lodged. 
Considering, however, that the question of law 
raised in the case was not free from difficulty, 
I would leave the parties to bear their own 
costs throughout. 

[42] Mahajan J. — I agree with my learned 
brother Din Mohammad J. that this appeal 
should be allowed and that the parties should 
be left to bear their own costs throughout. I am 
in respectful agreement with the view that 
in order effectively to deprive under the provi¬ 
sions of S. 41, T. P. Act, a real owner of the right 
that he possesses in certain immovable property 
it must be established that he had given his 
consent, either express or implied, to another 
person to represent himself as the owner of the 
3aid property and that some kind of such assent 
must be established before the section can be in¬ 
voked against him. I accept the conclusion that 
no such consent, either express or implied, can 
be attributed to the appellant as is contemplated 
by s. 41, T. P Act, in this case. 

[43] Whether in this province in the case of 
sales of agricultural land it is enough for a 
transferee to show that be had consulted the 
revenue records for taking the benefit of the 
proviso to S. 41, T. P. Act, I, however, venture 
to express an opinion contrary to that expressed 
by my learned brother. I am doing so with con¬ 
siderable hesitation and utmost respect because 
I have always a feeling that any utterances of 
my learned brother are entitled to the greatest 
possible weight. In my judgment, the proviso to, 
S. 41, T. P. Act, casts a duty on a person seek¬ 
ing its protection to prove that he took reason¬ 
able .care to .ascertain that the transferor had 
jwwer to make the transfer . The degree of 
care required is that of an ordinary prudent man 
acting under the circumstances of the particular 
case. The ordinary standard of diligence that 
would constitute ‘‘reasonable care’* for the pur¬ 
pose of ascertaining the transferor 8 poicer to 
transfer would be to enquire about the title of 
the transferor to the property and to inspect the 
title deeds, if any produced. A transferee who 
does not make an enquiry into the title of the 
transferor cannot be said to have taken the 
reasonable care required by the section. The fact 
that the transferee satisfied himself that the 
transferor was in possession and that his name 
was entered in the revenue papers does not in 
ordinary cases amount to suen an enquiry into 


title , a3 these records are not the title deedsl 
of the transferor. 

[44] Records of rights are no doubt presump, 
tive pieces of evidence to prove a person’s title, 
“but they are by no means a substitute for title 
deeds. No equitable mortgage could be created 
by depositing copies of revenue records or of 
jamabandis in respect of agricultural land. This 
view has been taken in a number of decisions of 
this Court. In 16 Lah. 1113 20 a Bench of this 
Court held that the deposit of a copy of the 
jamabandi, not being a document of title, was 
not sufficient to constitute an equitable mortgage. 
In that judgment the following observations 
were made by Dalip Singh J.: „ 

“The nature of n jamabandi after all is nothing more 
than a Government record prepared for the purposes of 
collection of revenue. Such a record is no doubt by 
statute declared to be presumptive evidence of title, but 
it cannot be said to be document of title in any way 
whatsoever. M 

[45] In A. I. R. 1936 Lah. 251 21 another Bench 
of this Court took the same view. The same 
Bench in an earlier decision in A. I. R. 1935 Lah.. 
957 22 held that copies of a jamabandi and muta-' 
tion entries are not documents of title. 

[46] My learned brother has mentioned the 
case in 11 Lah. 199 1 * in his'judgment. That case 
considered the revenue entries made in accord¬ 
ance with the Punjab Land Revenue Act in this 
Province. Their Lordships in unambiguous 
terms stated that those entries were not the 
foundations of title but were mere items of evi¬ 
dence and had only evidentiary value to prove 
title. In the circumstances the first duty of a 
transferee is to make an enquiry into the title 
of his transferor that enquiry would establish 
w’hether the transferor had power to make the 
transfer. Where the transferors, however, have 
inherited property from their immediate ancestor 
and the title of the heirs has not become inde¬ 
feasible by the application of the rule of pros¬ 
cription, in my view, an enquiry is necessary in 
the title of the antecedent owner. That is the 
attitude that a prudent purchaser would adopt. 
The succession of the heirs would be all right if 
the title of the antecedent owner at tie time of 
his death was unexceptional. The transferee 
must also take steps to eliminate any transac¬ 
tions made within a period of 12 years affecting 
the property concerned by the transferor or his 
predece=sor3-in-interest. He must enquire from 
his transferor about the title deeds in respect of 
the property. If the title deeds exist and are 
seen by him, he has done what a prudent man 
is expected to do. If the title deeds are not 
shown and no satisfactory explanation is given 
about them the transferee would naturally sus¬ 
pect that those documents may have been 
pawned elsewhere as that circumstance is bound 
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1 to excite his curiosity. Such an enquiry would 
eliminate an equitable mortgage made by the 
previous owner in respect of the property trans¬ 
ferred. Such equitable mortgages are not usually 
entered in the revenue papers and mere inspec¬ 
tion of the revenue papers does not ordinarily 
disclose the factum of such mortgages. The 
transferee must also search the registers main¬ 
tained in the Registration Department to find 
out whether any transaction by means of a re- 
V gistered deed had been effected by the transferor 
or his predecessors-in-interest within a period of 
(twelve years. Mutations of every agricultural 
land are not necessarily entered at once and cases 
are not unknown where they have been prolonged 
for a period of more than five or six years. In 
such cases an inspection of the Jamabandi alone 
would not disclose the true state of affairs. A 
prudent man would ordinarily take that step 
and would search the registers of the Registration 
Department and would eliminate the factum of 
any transactions effected within a period -of 
twelve years by the transferor or his predecessors- 
in-interost. Such a search would also bring to 
his knowledge any registered will or gift made 
by the previous owner. 

[47] If after searching the registers of the 
Registration Department and after enquiring 
about the title deeds in respect of the property 
the transferee came to the conclusion and was 
satisfied that no documents of title existed and 
to that no registered transfer inter vivos or testa¬ 
mentary had been made by the previous owner, 
then he has eliminated by his enquiry the exist¬ 
ence of such transactions and in that situation 
I am prepared to hold that the inspection of the 
entries in the Jamabandis would amount to 
reasonable care under the proviso to S. 41 , T. P. 
Act because any prudent man in those circum. 
stances would do nothing else. By a process of 
elimination, all that ho could do was to see the 
revenue papers and to enquire about the posses- 
sion of the land in question. When no title deeds 
exist and the search in the Registration Depart¬ 
ment leads to no disclosures the Jamabandis 
which are records of possession and titles may 
be held as the best pieces of evidence on which a 
prudent transferee would feel satisfied as to the 
title of his transferor and of the antecedent 
owner. I fully concur in the view of my learned 
brother that the faofcs and circumstances of each 
case shall have to be looked into in order to 
determine whether reliance on such records only 
would afford protection to a transferee under 
section 41. * 

M In the present case it is difficult to hold 
that .the transferee made any enquiry as is 
required to seek the protection of the proviso to 

8 < 41, T. P. Act. The transferee only looked at 
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the Jamabandi entries and this Jamabandi could 
only have been attested but once between 1933 
and 1939, i. e., during a period of sis years that 
elapsed after the death of R. S. Lakhmi Chand. 
The title of the heirs of R. S. Lakhmi Chand 
had not matured by prescription and, therefore, 
an enquiry was necessary into antecedent title, 
i. e., into the title of R. S. Lakhmi Chand him¬ 
self. Such an enquiry would ordinarily be con¬ 
ducted by a person taking reasonable care. The 
enquiry would have disclosed whether R. S. 
Lakhmi Chand had any title deeds in respect of 
this land and who was in possession of those title 
deeds or whether no title deeds existed whatso- 
ever. The transferee might as well have taken 
the precaution of searching the office of the 
Registrar to find out whether R. S. Lakhmi 
Chand had made any testamentary or non¬ 
testamentary dispositions in respect of this pro- 
perty. If the enquiry disclosed that in the 
Registrar’s office no documents could be disclosed 
the transferee may well have beeu justified to 
act on the revenue papers alone. If the will was 
an unregistered will he might have claimed the 
protection of the proviso to S. 41 of the Act. The 
transferee, however, took no steps to eliminate 
any one of the circumstances which would make 
a mere inspection of the revenue papers a 
sufficient onquiry within the proviso above men¬ 
tioned. The prpviso is meant for the protection 
of careful men. It cannot be used by indifferent 
and careless people. If a person is credulous, 
and is satisfied with an incomplete enquiry, and 
only takes notice of events which took place 
within the last five or six years and does not 
dive deeper to find out title, such a person 
cannot claim the protection of the proviso to 
s - * l > P- Act. In the absence of title deeds 
and in the absence of any registered transaction 
in respect of property it may be that the entries 
in the Jamabandi furnish the best evidence of 
the title of the transferor and in such cases the 
requirements of the proviso would be satisfied 
by the transferee if he merely looks at the 
revenue records But a mere look at them 
simphciler without anything more cannot, in 
my opinion, satisfy the requirements of the 
section. As I have already said, the transferee 
in the present case made no further enquiry at 
Helooked at the Jamabandi prepared after 

thaWh 1 ? ° f R ‘ S ‘ La u hmi ° hand and considered 
that that was enough proof that the transferor 

had the power to transfer. In my view this was 

£nd fe 8 t f aDdai 5 ° f enquiry of a Prudent man 
and * protection of proviso to s. 41 

was not available m the ciroumstances of the 
present case. The faot that in the year 1933 the 
share of the plaintiff’s uncle was sold in «eou! 
tion of a decree to the knowledge of the trana. 
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feree cannot help the defendant, because at a 
sale in execution of a decree no title is guaranteed. 
All that is sold is the right, title and interest of 
the judgment-debtor and the fact of such a sale 
is no evidence of judgment-debtor’s title what¬ 
soever. 

[49] Per Curium. — In accordance with the 
decision of the majority of Full Bench the appeal 
is allowed, and the plaintiff’s suit is decreed. 
Parties will bear their own costs throughout. 
G.N. Appeal allowed . 
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FULL BENCH 

Din Mohammad, Abdur Rahman, Mehr 
Chand Mahajan, Achhru Ram 
and Mohammad Sharif JJ. 

Benarsi Dass Jagannath of Amritsar v. 
Commissioner of Income-tax. 

Civil Ref. No. 19 of 1943, Decided on 18-10-1946, on 
reference by Din Mohammad, Munir and Khosla JJ., 
D/- 5-12-1945 in Civ. Ref. No. 7 of 1944. 

• • Income-tax Act (1922), S. 10 (2) (XII) — 
Capital and revenue expenditure—Manufacturer of 
bricks taking plot of land on lease of short or 
moderate duration — Lease taken to make certain 
of supply of earth to produce bricks expeditiously 
and economically — Lease not amounting to con¬ 
veyance of land — Expenditure incurred is not 
capital but revenue expenditure and can be deduct¬ 
ed under section — But expenditure incurred in 
entering into lease for twenty years conferring 
cultivating rights on manufacturer cannot be 
deducted. 

In order to distinguish between a revenue expenditure 
(i. e., an expenditure which should properly form an 
item of debit in the profit and loss account of a manu¬ 
facturer) which is deductible in assessing income-tax 
and a capital expenditure which is not so deductible, 
one must carefully consider the nature of the concern, 
the ordinary course of business usually adopted by a 
manufacturer in that concern and the object with which 
an expense is incurred by him and then decide the 
category under which it falls. The distinction between 
capital and revenue expenditure is in many cases an 
easy one. There are, however, a number of cases where 
it may be difficult to distinguish. The cost of acquisi¬ 
tion of plant, machinery or premises for carrying on a 
business would clearly be in the nature of a capital 
expenditure; on the other hand, the pay of the establish¬ 
ment and the rent of the premises taken on lease for 
the business would be items of revenue expenditure. 
But it may be difficult to draw a line in coses which 
stand on the margin. It is not easy to define the term 
“capital expenditure” in the abstract or to lay down 
any general and satisfactory te3t to discriminate be¬ 
tween a capital and a revenue expenditure. The follow¬ 
ing broad principles may, however, be laid down : 

(1) Outlay is deemed to be capital when it is made 
for the initiation of a business, for extension of a busi¬ 
ness or for substantial replacement of equipment : 
(1928) 12 Tax Cas 1 and (1887) 2 Tax Cas 231, Ref. 

(2) Expenditure may be treated as properly attribut¬ 
able to capital when it is made not only once and for 
all, but with a view to bringing into existence an asset 
or an advantage for the enduring benefit of a trade: 
1926 A. C. 205, Ref. 

(3) Whether for the purpose of the expenditure, any 
capital was withdrawn, or, in other words, whether the 
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object of incurring the expenditure was to employ what 
was taken in as capital of the business. Again it is to be 
seen whether the expenditure incurred was part of the 
fixed capital of the business or part of its circulating 
capital. Fixed capital is what the owner turns to profit 
by keeping it in his own possession. Circulating or 
floating capital is what he makes profit of by parting 
with it or letting it change masters. Circulating capital 
is that which is turned over and in the process of being 
turned over yields profit or loss. Fixed capital, on the 
other hand, is not involved directly in that process and 
remains unaffected by it. [Paras 10 and 11] 

Judged in the light of the above rules, when in the 
course of a business and in order to produce bricks ex¬ 
peditiously and economically (and not when the busine33 
is being started for the first time) a manufacturer 
makes certain of the supply of earth (which would be 
the raw material for his finished product) by taking a 
plot of land on lease, either of short or moderate dura¬ 
tion but not such as to amount to a conveyance of land 
the expenditure incurred in entering into such a tran¬ 
saction cannot be classed as that of a capital nature as, 
though it is incurred once and for all, yet it does not 
bring in an asset of an enduring advantage. Tbo 
manufacturer is, therefore, entitled to a deduction of 
this expenditure as revenue expenditure under S. 10 (2) 
(xii), Income-tax Act : (1934) 1 K.B. 548, (1921) 2 A.C. 
13 and 24 A. I. R. 1937 All. 708 (F. B.), Expl. and 
Disting. [Paras 8, 12 and 18) 

But a lease of land for a period of twenty years and 
conferring cultivating rights in land on the assessce 
cannot be regarded as merely an arrangement mado 
for the purchase of the earth. It is a conveyance of the 
land for twenty years to the nssessee and amounts to 
the acquisition of an asset to the trade of a permanent 
character. It is a payment mado once and for all for 
the acquisition of a benefit of an enduring advantage 
and the sums spent under the agreement cannot be held 
to be valid deductions under S. 10 (2) (xii). [Para 19] 
C. L. Aggarwal, P. L. Sud and Af. F. Rahman — 

for Petitioners. 

S. M. Sikree and Jindra Lai — for Respondent. 
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1. (’37) 5 I. T. R. 544 : 24 A. I. R. 1937 All. 708 : 
I. L. R. (1937) All. 908 : 171 I. C. 547 (F.B), Commr. 
of Income-tax v. Tikaram & Sons Ltd., Aligarh. 

2. (’45) 32 A. I. R. 1945 Lah. 137 : 221 I. C. 315 
(F. B.), In re Parma Nand Havcli Ram. 

3. (1934) 18 Tax Cas. 280 : (1934) 1 K. B. 548 : 103 
L. J. K. B. 619 : 150 L. T. 427, Golden Horse Shoe 
Ltd., v. Thulgool. 

3a. (1928) 12 Tax Cos. 1, Inland Revenue Commr3. v. 
Cavan Central Co-operative Agricultural and Dairy Co. 

4. (1887) 2 Tax Cas. 239, City of London Contract 
Corporation v. Styles. 

5. (1926) 10 Tax Cas. 155 : 1926 A. C. 205 : 95 L. J. 
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Smith v. Moore. 

ORDER 

[Din Mohammad and Mahajan <7«7J — 
The question involved in this reference is 
whether payments made by an assessee for ac¬ 
quiring earth for the manufacture of bricks can 
be legally deducted for the purpose of determin- 
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ing his assessable income. A Full Bench of the 
Allahabad High Court (reported as 5 I.T.R. 514 1 ) 
is clearly against the assessee, but with all res¬ 
pect we consider that the matter does require 
further consideration. We accordingly forward 
this case to the Honourable the Chief Justice 
with a recommendation that the matter be 
decided by a larger Bench. 


amount expended by him in acquiring short 
term leases of salt-bearing sites from which he 
scraped hollar which he converted into crude 
saltpetre which was taken to the assessee's re- 
finary and analysed into sodium chloride and 
potassium nitrate. We held the expenditure to be 
a running business expense even though the 
amount was expended by the assessee in not 


Order of Reference. 

^ [ 2 ] Munir J. — This is a case stated by the 

Appellate Tribunal under s. cc ( 1 ), Income-tax 
Act. The assessee, Messrs. Benarsidas Jagannath 
of Amritsar, is a moulder and burner of bricks. 
In the year of assessment 1941-12, the assessee 
was taxed on a total income of Rs. 10,295. 
This figure included a sum of Rs. 2,299 which 
the assessee claimed to be a business expense. 
The claim was disallowed by the Income-tax 
authorities and the Appellate Tribunal on the 
ground that the expense was not a revenue ex¬ 
pense but was in the nature of capital expendi¬ 
ture. The amount for which deduction was 
claimed is the consideration which was paid by 
the assessee to the owners of certain sites for 
permission to dig earth therefrom. The money 
was paid under five different deeds, though only 
three deeds have been produced. The Tribunal, 
however, in its statement of the case, has ob. 
served that the terms of all tho leases were 
substantially the same. Under these deeds the 

% assessee acquired tho right in a defined area of 
land to dig earth up to a specified depth between 
three and three and a half feet. The amount 
was either paid at the time of the execution of 
the deeds or promised to be paid. 


[3] The contention of the assossee is that he 
is tho manufacturer of bricks and that these 
payments are the price of the raw material or 
the cost of acquiring raw material and that 
since the expenditure was laid out or expended 
wholly and exclusively for the purpose of the 
business it is a permissible deduction under 
8 .10 ( 2 ) (xii), Income-tax Act. To this conten- 
tion the rep y of the Crown is that the expendi- 
ture is in the nature of a capital expenditure 
and, therefore, cannot be deduoted in computing 
the income. The Appellate Tribunal has referred 
the foUowing question to this Court for decision: 

BCSsoo h L th cnt| i tL th . e circ “ m , stance3 ° f lh ° the as- 

IfcTo42 R« U im .V D dod ™ ction of the threo sums 

xw. Kg. 973 and Rs, 284. arrffrecatinR Rs 2 299 
•as myeuuo expenditure under s'. lofaHxiiJ^IncomMax 

a for 010 03363900 "lies on 

a Full Bench deoision of this Court in a I R 

"Web I wrote the “udgnSeS 
with which Sale and Marten JJ., agreed. That 

mfiL ““ where the assessee who was a 
refiner of saltpetre claimed a deduction for the 


purchasing his raw material from the market 
but in acquiring it by a process of collection and 
evaporation on the land which he bad acquired 
from the owners on short term leases. It is ad¬ 
mitted by the learned counsel for the Crown 
that if in this case the assessee had purchased 
. loose earth, which is stated to be a marketable 
commodity, the amount spent would be a proper 
business expense, but it is contended that if 
what is required is not raw material but the 
right to dig raw material the position is diffe¬ 
rent and in support of this contention certain 
observations of Romer L. J., in (1934) is Tax 
Ca9. 280, 3 are relied on. This precise point waB 
pressed by the learned counsel for the assessee 
before the Full Bench in A. I. r. 1945 Lab. 137, 3 
but we did not take Romer L. J.’s observations 
as laying down the rule that where the assessee 
himself extracts and manufactures his own raw 
material the cost incurred in such extraction and 
manufacture can never be debited to tho revenue 
account. Tho same argument is repeated before 
us in this case and it is contended that the deci¬ 
sion of the Full Bench on that point was wrong. 
There is no doubt that there are certain points 
of resemblance between tho present case and the 
case that was before the Full Bench, though the 
point of distinction between the two are also 
marked and obvious. Since the correctness of 
the Full Bench decision is questioned in the pre- 
sent case, I consider that this case, which un¬ 
doubtedly 19 one of exceptional difficulty, may 
be referred to a Bench of five Judges so that the 
Bench, if it considers the decision in A. I. R. 1945 
Lab. 137 - to be incorrect, may overrule it. 

Din Mohammad J. — I entirely agree. 

Khosla J. — I agree. 


-— —VWUUUI 

[5] Mahajan J. — In the matter of income 
tax assessment of Messrs. Benarsi DasJaga, 
Nath, brick manufacturers, Amritsar, for thi 
year 1941-42, a question arose whether the sun 
*!?• 3299 (bain e 010 aggregate of Rs. 1,042 

?h™« 7 \“i nd R9 ' T r6lat,n g respectively to th. 
three kilnB run by the assessee at Chatiwind 

Si k S aDWa “ Sultanwind Gates) represent 
ng the payments made to the several owners ol 
land under agreements made with them by thf 
assessee for procuring earth was a valid dedao. 
tion as business expense under s. 10 (a) ( x ii) 
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Income-tax Act. In computing the assessable 
income, the Income-tax Officer disallowed the 
claim and the order was confirmed on appeal on 
the ground that the amount of the premiums paid 
for the lease of land for the purpose of extract¬ 
ing the earth for the manufacture of bricks was 
an expenditure of a capital nature. A further 
appeal to the Income-tax Appellate Tribunal 
was dismissed. The Tribunal, however, on an 
application made by the assesseo under S. G6 (l). 
Income-tax Act, formulated the following ques¬ 
tion for the opinion of this Court: 

“Whether, in the circumstances of the case, the 
assessee is entitled to a deduction of the three sums, 
Rs. 1042, Rs. 973 and Rs. 284 aggregating Rs. 2299, as 
revenue expenditure under S, 10 (2) (xii), Income-tax 
Act?” 

[6] The matter originally came up before mo 
and my learned brother Din Mohammad J. In 
view of a Full Bench decision of the Allahabad 
High Court in I. L. R. (1937) ALL. 903 1 the case 
was referred by us to a Full Bench, as, in our 
opinion, the question required further considera¬ 
tion. The matter then came up before a Full 
Bench of three Judges; but, as during the argu¬ 
ments, a question was raised as to the correct¬ 
ness of the Full Bench decision of this Court in 
A. I. R. 1945 Lah. 137,- the question was referred 
to a larger Bench. 

[7] The only question that arises for decision 
is whether the payments made under various 
agreements to the several owners of land for the 
purposes of extracting the earth for the manu¬ 
facture of bricks are in the nature of revenue 
expense or are of a capital nature. 

[8] It may be observed at the very outset 
that if a manufacturer of bricks purchases land 
for starting his concern or takes it on lease with 
the same object and utilizes the earth out of 
such land, the expenditure incurred for the pur¬ 
chase of the land or for the acquisition of the 
leasehold rights could rightly be held to possess 
the dignity of being capital in character. It is 
equally clear that if a brick kiln manufacturer 
purchases earth in the market the expenditure in¬ 
curred by him under the head "price of earth” 
would undoubtedly be a revenue expense for 
running the business and thus an item in profit 
and loss account. The question in controversy, 
however, is that when in the course of a business 
and in order to produce bricks expeditiously and 
economically (and not when the business is being 
started for the first-time) a manufacturer makes # 
certain of the supply of earth (which would be 
the raw material for his finished product) by 
taking a plot of land on lease, either of short or 
moderate duration but not such as to amount 
to a conveyance of land, can the expenses in- 
curred in entering into such a transaction be 
[classed aa those of a capital nature? 


[9] The question of interpretation of the leases 
Exs. T. G. and T. H. in this case presents little 
difficulty to my mind. There can be no manner 
of doubt that, if the contents of these documents 
are correctly read and appreciated, they provide 
for the purchase of earth alone and confer no 
substantial rights in the land at any rate such 
as are not subsidiary for the purpose of digging 
the earth. The main object of the agreements 
was no other than the procuring of earth for the 
purpose of preparing bricks. It may be pointed * 
out that the earth recovered from the land forms 
the whole of the material regardless of labour 
spent and the coal or other fuel consumed in 
their making for the goods ultimately sold by 
the so-called lessee. The fact that labour in 
excavating the earth was to be provided by the 
appellant is immaterial. The agreements above 
mentioned clearly prescribe the limits not only 
to the extent of the length and breadth of the 
land but even the extent of its depth to 
which earth was to be excavated. These agree¬ 
ments did not convey the property in favour of 
the assessee. In effect and substance, they are 
for the purchase of earth with a privilege to 
enter upon the land for the purpose of digging 
and removing the earth. The arrangements 
evidenced by these transactions are transitory 
in character and the whole intention and purpose 
of these so-called leases was to procure raw 
material for the manufacture of bricks. Once 
the earth was dug and removed, the right creat¬ 
ed, by these agreements in the assessee had 
automatically to come to an end. The arrange¬ 
ments evidenced by these documents can neither 
be given the status of leases nor of permanent 
grants. All that may be reasonably suggested is 
that they confer on the assessee temporary rights 
of easement, even if they are found to vest some 
very limited and insignificant interest in the 
land out of which earth had to be dug. But no 
advantage of a permanent nature or of an 
enduring character can be held to have been 
gained by them. In short, the transactions evi¬ 
denced by these leases were for the sale of earth 
which had to be excavated with the labour 
employed by the so-called lessee and not by the 
labour employed by the so-called lessor. 

[10] In order to distinguish between a re¬ 
venue expenditure (i. e., an expenditure 
which should properly form an item of debit in 
the profit and loss account of manufacturer) .« 
which is deductible in assessing income-tax and 

a capital expenditure which is not so deductible, 
one must carefully consider the nature of the 
concern, the ordinary course of business usually 
adopted by a manufacturer in that concern and 
the object with which an expense is incurred by 
him and then decide the category under which 1 


Lahore 1G5 


Benarsi Dass v. I.-T. Commr. (FB) (Uahajan J.) 


1947 

it falls. If a person as a manufacturer of bricks 
purchases land or takes it on a long lease for 
starting a concern and digs ["earth out of the 
land so acquired, the purchase price or the 
premium paid for the lease can safely be regar¬ 
ded to be a part of his fixed capital. It was 
conceded before us that, if an owner of an already 
established kiln were to enter into forward con¬ 
tracts or agreements to procure earth, the price 
paid to acquire it would be an item in the pro- 
> fit and loss account only if it were lying in a 
loose state. But is there any difference in prin¬ 
ciple when the agreement to procure earth for 
the sole purpose of feeding a running brick kiln 
business does not take the form of a simple 
transaction of sale of goods but is entered into 
by a manufacturer for acquisition of earth before 
it has been excavated along with certain facili¬ 
ties for its excavation and removal even when 
he gets some interest in the land as long as the 
sole object of such an agreement was to obtain 
the raw material with which the bricks were to 
be prepared? Such an agreement cannot be held 
to confer any benefit of an enduring character. 
In the nature of things it must be held to confer 
a transitory advantage and as the material so 
acquired is consumed in the carrying on of the 
business it would be wrong to hold the expendi- 
ture incurred in purchasing that material to be 
of a capital nature. The agreement in such a 
case is really for the acquisition of earth, though 
r th* transaction bad to be expressed differently 
because the earth had to be excavated before it 
could be removed and utilized in making bricks. 
There is in my opinion, no material difference 
between such a transaction and a transaction 
which related to purchase of earth as goods. It 
may be presumed in a transaction of such a 
transitory nature that there was no intention of 
investing the money as capital of the concern. 
Had the transaction been of such a nature as 
would have conferred an advantage of an endur¬ 
ing nature on the trade, and the payment was 
made once and for all to avoid recurring ex¬ 
penditure it may have been possible to infer that 
the expenditure incurred was of a capital nature 
but when the expenditure incurred neither swells 
the capital npr improves it, but it only increases 
or decreases the profit or loss it must be held to 

be a part of the profit and loss account of the 
business. 

[li] The distinction between capital and re¬ 
venue expenditure is in many cases an easy one. 
inere are, however, a number of cases where it 
may be difficult to distinguish. The cost of acqui¬ 
sition of plant, machinery or premises for carry¬ 
ing on a business would dearly be in the nature 
of a capital expenditure; on the other hand, the 
Pay of the establishment and the rents of the 


premises taken on lease for the business would 
be items of revenue expenditure. But it may be 
difficult to draw a line in cases which stand on 
the margin. It is not easy to define the term 
"capital expenditure” in the abstract or to lay 
down any general and satisfactory test to dis¬ 
criminate between a capital and a revenue ex¬ 
penditure. Nor is it easy to reconcile all the 
decisions that were cited before us for each case 
has been decided on its peculiar facts. Some 
broad principles can, however, be deduced from 
what the learned Judges have laid down from 
time to time. They are as follows : 

1. Outlay is deemed to be capital when ii 
is made for the initiation of a business, for ex¬ 
tension of a business, or for a substantial replace¬ 
ment of equipment : vide, Lords Sands in (192S) 
12 Tax Cas l 3 * at p. 14. In (1887) 2 Tax cas 239 4 
at p. 243 Bowen L. J., observed as to the capital 
expenditure as follows: 

"You do not use it ‘for the purpose of’ your concern, 
which means, for the purpose of carrying on your con¬ 
cern, but you use it to acquire the concern.’* 

2 . Expenditure may be treated as properly 
attributable to capital when it is made not 
only once and for all, but with a view to bring¬ 
ing into existence an asset or an advantage for 
the enduring benefit of a trade; vide Viscount 
Cave, L. C. # in (1926) 10 Tax cas 155. 6 

' If what is got rid of by a lump sum payment is an 
annual business expense chargeable against revenue, the 
lump sum payment should equally be regarded as a 
business expense, but if tho lump sum payment brings 
in a capital asset, then that puts the business on 
another footing altogether. Thus, if labour saving 
machinery was acquired, tho cost of such acquisition 
cannot be deducted out of the profits by claiming that 
it relieves the annual labour bill, tho business bad 
acquired a new asset, that is, machinery.” 

The expressions “enduring benefit” or “of 
a permanent character" were introduced to 
make it clear that the asset or the right acquired 
must have enough durability to justify its being 
treated as a capital asset. 

8. Whether for the purpose of the expen. 
diture, any capital was withdrawn, or, in 
other words, whether the object of incurring the 
expenditure was to employ what was taken in 
as capital of the business. Again, it is to be seen 
whether the expenditure incurred was part of the 
fixed capital of the business or part of its cir¬ 
culating capital. Fixed capital is what the owner 
turns to profit by keeping it in his own posses- 
aion. Circulating or floating capital is what ho 
makes profit of by parting with it or letting it 
change masters. Circulating capital is which is 
turned over and in the process of being turned 
over yields profit or loss. Fixed capital, on the 
other hand, is not involved directly in that pro- 
cess and remains unaffected by it. 


166 Lahore 


Benarsi Dass v. I.-T. Commr. (FB) (Mahajan J.) 


[ 12 ] Mr. Sikri, learned counsel for the Com¬ 
missioner of Income-tax, in reply to a question 
by me was forced to admit that the expenditure 
in the present case did not satisfy any of the 
above tests. Judged in the light of the above 
rules, the expenditure in question wa 9 in my 
opinion of a revenue nature. Though it was in¬ 
curred once and for all, yet it did not bring in 
an asset of an enduring advantage to the trade. 
Learned counsel for the Commissioner of Income- 
tax urged that the transactions evidenced by the 
agreements in question were not in the nature 
of purchases of raw material but were in the 
nature of the acquisition of some interest in land 
which interest in land was not the raw material 
for the concern of the assessee and hence the 
sums spent, on these acquisitions could not be 
debited in the revenue account. To support this 
argument, he placed reliance on certain observa¬ 
tions made by Lord Romer, L. J., in (1934) IS Tax 
Cas 2S0' at p. 300. They are as follows: 

“Unfortunately, however, it is not always easy to 
determine whether a particular asset belongs to the one 
category or the other. It depends in no wav upon what 
may be the nature of the asset in fact or in’law. Land 
may in certain circumstances.be circulating capital. A 
chattel or a chose in action may be fixed capital. The 
determining factor must be the nature of the trade in 
which the asset is employed. The land upon which a 
manufacturer carries on his business is part of his fixed 
capital. The land with which a dealer in real estate 
carries on his business is part of his circulating capital. 
The machinery with which a manufacturer makes the 
articles that he sells is part of his fixed capital. The 
machinery that a dealer in machinery buys and sells is 
part of his circulating capital, as is the coal that a coal 
merchant buys and sells in the course of his trade. So, 
too, is the coal that a manufacturer of gas buys and 
from which lie extracts his gas. For the purpose of 
ascertaining his profit in a year, it is clear that he must 
debit his profit and loss account with the purchase 
price of the coal that he treats in the course of that 
year, and that, too, whether he buys it in that year or 
buys it in advance. It is part of the cost of producing 
7?® ^ as ^at he sells. Such cases as these cause no 
difficulty. But now suppose that the gas manufacturer, 
instead of buying his coal from inside sources, purchases 
a coal mine and produces the coal that he requires by 
mining. The costs of extracting from the mine the coal 
treated will, of course, be a permissible deduction in 
ascertaining the profits of bis business in the year. But 
he may not debit his profit and loss account with the 
sum by which the value of his mine has depreciated in 
consequence of the extraction of that coal, for the 
mine is regarded as being fixed capital—see (1891) 1 
Tax. Cas. 287.0 (1904) 2 K. B. 666,7 (1905) 1 K. B. 184.8 
If, on the other hand, instead of buying the mine the 
gas manufacturer had bought a quantity of coal already 
extracted from the mine and stacked on the surface, 
the price of the coal would have been regarded as part 
of the circulating capital. The reason for this distinc¬ 
tion is not, at first sight, very easy to discover. It must, 
as it seems to me, be found in this; that, in the former 
case, the purchase of the mine is not a purchase of coal 
but a purchase of land with the right of extracting coal 
from it. The land is regarded merely os one of the 
means provided by the manufacturer for causing coal 
to be brought to his gas works, and, therefore, as much 
part of his fixed capital as would be any railway trucks 
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or lorries provided by him for the same purpose. The 
land is regarded as a capital asset of the same nature 
as the coal contracts that were held to be fixed capital 
in (1921) 2 A C 13.® In that case Lord Sumner said : 
The business carried on was not that of buyin" and 
selling contracts, but of buying and selling coal; and 
the contracts, which enabled the seller of the coals to 
acquire the coaU were no more the subject of his trad¬ 
ing a3 a stock in trade for sale than a lease of a 
brickfield would be the subject of the sale of bricks." 

[13] In my view, the above observations do not 
support the contention of the learned counsel for 
the Commissioner of Income-tax. The purchase 
of a coal mine and land brings in an asset of a 
capital nature to the trade of a gas manufacturer, 
though the object in view is to procure coal. 
Jsot only is the expenditure in such a case 
incurred once and for all but it is incurred with 
a view to bringing into existence an asset or an 
advantage for the enduring benefit of the trade. 
Mr. Sikri argued that, as in the illustration given 
by Lord Romer, the land purchased was regarded 
merely as one of the means provided by the 
manufacturer for causing coal to be brought to 
his gas works and thus a part of his fixed capital, 
in the present case the arrangement evidenced 
by the documents mentioned above should be 
regarded as a means to provide the manufacturer 
with earth for producing bricks and the expense ■ 
incurred by the asses see should bo similarly 
regarded as a part of his fixed capital. I cannot 
accept this contention. The purchase of a coal 
mine bears no analogy to the arrangements 
contained in the five agreements mentioned in 
the referring statement. The acquisition of a coal 
mine amounts to the establishment of a source 
of permanent supply of raw material to a gas 
manufacturer and is thus a means provided by 
him for causing coal to be brought to his gas 
works. But in the present case privileges acquired 
to excavate a specified quantity of earth from a 
certain area of land during a period of six 
months to three years cannot be held to amount 
to the establishment of a source of supply of raw 
material of any stable character to the manu¬ 
facturers of bricks. The transactions amount to 
the mere purchase of unloosened earth from the 
land and to no more. The illustration stated by 
Lord Romer cannot, therefore, help the learned 
counsel for the Commissioner. 

[14] Mr. Sikri placed considerable emphasis 
on the observations of Lord Sumner in (1921) 

2. A. C 13.° That was a case where the sole pro¬ 
prietor of a coal merchant’s business died and 
under the terms of his trust dispositions and 
settlement his son took over the business at a 
valuation in which nothing was charged for the 
good will. The price paid included a sum of 
£ 30,000 representing the value of certain un¬ 
expired contracts with colliery owners for the 
supply of coal at fixed prices. Question arose 
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! whether the sum of £ 30,000 was an admissible 
deduction in computing the profits of the business. 
It was held by the House of Lords (Viscount 
Finlay dissenting) that it was not an admissible 
deduction as it was in the nature of capital 
expenditure. Lord Haldane expressed his opinion 
in these words: 

"My Lords, in the case before us the appellant, of 
course, made profit with circulating capital by buying 
coal under the contracts he had acquired from his 
father’s estate at the stipulated price of fourteen shill- 
Y mgs and reselling it for more, but he was ablo to do 
this simply because he had acquired, among other 
assets of his business, including the goodwill, the con¬ 
tracts in question." 

The sum paid for unexecuted contracts was, 
therefore, held to be capital expenditure on the 
ground that these were obtained by the son at 
the time of the acquisition of the business as 
a part of his capital. Lord Haldane’s opinion, 
therefore, is of no use to Mr. Sikri. Lord Finlay 
gave the opinion 

"that the coal represented by the contracts was circulat¬ 
ing capital. It was bought for use in the business, and 

was so used.The contracts gave the means of 

gotting coal, and there is no difference for this purpose 
between having coal stored in your yard and having a 
contract which enabled you to get it from time to time 
as you want it. This, indeed, was admitted by the Lord 
Advocate in argument when he was asked the question 

specifically by Lord Haldano.The contracts 

cannot bo regarded either in wholo or in parti as a fixed 
aaset like a coal mine, they are merely the machinery 
for gotting coal, and the coal which they commanded is 
the article by the resale of which the appellant made 

^ his profit.'* 

Mr. Sikri conceded that the view taken by 
Lord Finlay completely destroyed his conten¬ 
tions. Lord Sumner said : 

"Tho business carried on was not that of buying and 
selling contracts, but of buying and selling coals, and 
the contracts, which enabled tho sollcr of the coal to 
aoquire tho coal, were no more tho subject of his trading 
as a stock in trade for sale than a lease of a brickfield 
would bo the subject of a salo of bricks." 

[ 16 ] Mr. Sikri placed considerable reliance on 
these observations. I, however, have not been 
able to see how these can help him. Lord Sum¬ 
ner in making these observations was not deal- 
mg with the case of a manufacturing concern 
where a contract had been entered into for the 
purpose of procuring raw material. Lord Sum¬ 
ner was dealing with the case of a vendor of 
coal and was considering whether the contracts 
could be regarded as his stock in trade. The 
noble Lord thought that in the particular case 
before him the contracts should be regarded on 
the same footing as the taking of a lease of 
.brickfield would be in the case of a vendor of 
ricks. Lease of a brickfield in England amounts 
to the acquisition of land and premises where 
/bricks are to be manufactured. The illustration 
ofACqmring a briokfield by a vendor of bricks 
^ais. close analogy to the case of an acquisition 


of a coal mine by a gas manufacturer and show3 
that Lord Sumner was envisaging quite a diffe¬ 
rent situation as regards the unexecuted contracts 
in the case before him than the one that arises 
for decision in the case before us. If a man who 
is carrying on the business of selling earth pur¬ 
chases or takes a long lease of the land to 
excavate earth, the land would be a fixed 
asset in his hands and cannot be regarded 
as his stock in trade; but the case is quite 
different when a brick kiln manufacturer acquires 
earth by an agreement which in substance amo¬ 
unts to purchase of earth but assumes the shape 
of a lease or amounts to an acquisition of a 
right of easement or a profits a prendre in the 
land itself, particularly when the arrangement is 
of such a nature as cannot be found to possess 
the dignity of being an asset. The arrangements 
made under the agreements in question will 
exhaust themselves in 6 months to 3 years and 
the quantity of earth dug out would be consumed 
in the manufacture of bricks. The assessee would 
have no interest whatsoever left in the land as 
soon as earth is dug out and removed. 

[ 16 ] I would like to observe that in deciding 
a border lino case like this it is relevant to con¬ 
sider how a tradesman in this business treats 
such an expense in his accounts. The expendi. 
turo thus incurred forms part of tho profit and 
loss statement and as a matter of fact in the 
previous years the Income-Tax Department was 
itself treating such an expenditure as a legitimate 
deduction as business expenses. The mode adopt¬ 
ed to procure earth is tho usual and the normal 
mode employed for procuring raw material by 
brick kiln concerns in this country. 

[17] Reliance was placed by learned counsel 
for tho Commissioner of Income-tax on the Full 
Bench decision of tho Allahabad High Court in 
l. L. R. (1937) ALL. 90S 1 . In that case a manufac¬ 
turer of bricks purchased a certain area of land 
and took on lease another area of land as pro¬ 
mises for his kiln and business and it was held 
that the price paid for the land and acquiring 
the leasehold was not an admissible deduction 
under S. 10 ( 2 ) (xii) of the Act. The case clearly 
falls under Rule (l), mentioned in the earlier 
portion of this judgment. The sums spent in that 
case were used to acquire the concern. Outlay 
was made for the initiation of the business. That 
decision is, therefore,'no guide for the decision 
of the present case. 

[ 18 ] In my judgment the assessee was entitled! 
to the deductions claimed under the provisions^ 
of S. 10 ( 2 ) (xii) and the question referred should! 
be answered in the affirmative. 

[19] In the connected case of Messrs. Gokul 
Chand and Brothers, Amritsar, a similar question 
arises. In that case the assessee had secured the 
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supply of earth for his brick kiln works by 
entering into different arrangements with the 
owners of land that had been made by Messrs. 
Benarsi Das-Jagan Nath. One of the agreements 
Ex. T. E. was described as a mortgage, though 
it had no semblance to a mortgage transaction. 
It was in effect an agreement to buy a certain 
quantity of earth during a period of three years 
at a certain price. The sums spent under this 
agreement to procure earth are certainly admis¬ 
sible deductions under s. 10 ( 2 ) (xii) of the Act, 
in view of the decision in the case of Messrs. 
Benarasi Das-Jagan Nath. The other agree¬ 
ment, Ex. T. D. however, is of a different cha¬ 
racter. It is a lease of land for a period of 
twenty years and confers cultivating rights 
in land on the assessee and cannot be regard¬ 
ed as merely an arrangement made for the 
purchase of earth. It is a conveyance of the 
land for 20 years to the assessee and amounts to 
the acquisition of an asset to the trade of a 
permanent character. It is a payment made 
once and for all for the acquisition of a benefit of 
an enduring advantage and more resembles a 
case where to save labour bill a tradesman buys 
a labour saving machinery rather than a case of 
a person who buys raw material in advance. 
The sums spent under the agreement cannot be 
held to be valid deductions in the assessment 
year in question and were rightly disallowed. 

[ 20 ] There are other agreements which are 
not before us and it seems that the items 
mentioned in the question referred relate to 
those agreements as well. We do not know the 
nature of the agreements, but the question can 
be answered by saying that expenses incurred 
during the year of assessment for purchase 
of earth on basis of agreements of the nature 
mentioned in the case of Benarsi Das or of 
the nature like Ex. T. E. are admissible deduc¬ 
tions, while sums spent for obtaining leases for 
a substantially long period varying from 10 to 
20 years cannot be held to be valid deductions 
if they amount to an acquisition of an asset of 
an enduring advantage to the lessee. 

Abdur Rahman J.—I agree. 

Achhru Ram J.—I agree. 

Mohd. Sharif J.—I concur. 

Din Mohammad J. — I agree that both 
C. R. 19 of 1943 and C. R. 7 of 1944, be disposed 
of in the manner proposed by my learned bro¬ 
ther Mabajan. 

V. r. Answer accordingly. 


* A. I. R. (34) 1947 Lahore 168 [C. N. 28] 
Harries C. J. and Abdur Rahman J. 
Bhiwani Cloth Mills , Ltd — Defendants — 
Appellants v. Parmeshari Doss and others , 
Plaintiffs and others , Defendants — 
Respondents. 

First Appeal No. 165 of 1941, Decided on 9-6*1913, 
referred to the above Division Bench by Abdul 
Rashid J., D/- 23-11-1942. 

* Limitation Act (1908), Ss. 4 and 12 — Section 4 
does not extend time—Mode of computing period— , 
Period provided under S. 12 is to be added to period t 
prescribed—If such periods taken together expire 
during vacation appeal should be filed on day on 
which Court reopens : (’3S) 25 A. I. R. 1938 Lab. 
317, Dissent. 

Though S. 1 allows an appellant to file an appeal on 
the opening day of the Court though time has expired 
when the Court was closed, the section does not operate 
so as to extend the prescribed period of limitation. 

[Para. 6] 

In computing the period of limitation for tiling the 
appeal the proper method is that periods provided in 
Ss. 12 to 24 have to be added to the period prescribed 
by the statute for filing the appeal. If those periods 
all taken together happen to expire on the date on 
which the Court is closed, the party can wait and file 
an appeal on the date when the Court reopens. Tim 
does not, however, mean that the limitation for filing 
the appeal is in existence on the date on which the 
appeal is filed in the Court. The right to appeal does 
exist on the date on which the Court reopens after 
summer recess under S. 4, Limitation Act, though the 
limitation to file the appeal has expired earlier : 
(*38) 25 A. I. R. 1938 Lah. 317, Dissent. ; (’35) 22 
A. I. R. 1935 P. C. 85, Foil. [Para. 11] 

(’42-Com.) Limitation Act—S, 4, N. 7, Pt. 3. 

Asa Dam Aggarwal — for Appellants. ' 

Par hash Chand Mittal for Qabul Chand — for 
Respondents. 

Harries C. J.— This is a defendant's appeal 
from a decision of the lower appellate Court 
holding that a certain appeal had been filed 
within time and that in the circumstances the 
court-fee paid was sufficient and the suit as 
framed lay. It is unnecessary to go into the 
history of this litigation because the only point 
argued before us on behalf of the respondents in 
support of the order appealed from is the point 
of limitation. It was urged by the appellant that 
the appeal preferred to the Court of the Senior 
Subordinate Judge, Hissar, was out of time and 
should have been dismissed on the ground of 
limitation. That Court, however, held that the 
appeal was within time and.on the matter com¬ 
ing in second appeal to this Court a learned 
Single Judge doubted the correctness of the 
learned Senior Subordinate Judge but having 
regard to certain conflicting authorities he re¬ 
ferred the case for decision by larger Bench. 
That being so, the matter has been argued before 
this Bench. 

[2] The question of limitation arises in this 
way. On 31-7-1940, the suit of the plaintiff- 
respondents was dismissed in the trial Court. On 
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that very day the present plaintiff-respondents 
applied for ft copy of the judgment and on 
7-6-1940, this copy was completed and the plain¬ 
tiff-respondents actually obtained the copy on 
10th August. It is conceded that seven days have 
to be excluded for the purposes of computing the 
period of limitation in respect of the time taken 
to obtain copy of the judgment. 

[3] Nothing more was done by the plaintiff- 
respondents until 30 9-1940 when an application 

V was made by them to the Court for a copy of the 
decree sheet. On 11-10-1940, a copy of the decree 
sheet was complete and was actually delivered 
to the respondents, and on the same day the 
respondents actually filed their appeal before the 
lower appellate Court. It is to be observed that 
the annual vacation of the Court began on 
1-9-1940, and continued until 30-9-1940 and the 
reopening day of the Court was 1-10-1940. 

[4] Before the lower appellate Court, it was 
contended that the appeal was filed within time. 
It is true that the thirty days together with seven 
days allowed for obtaining copy of the judgment 
had expired in the vacation. It was argued, 
however, that as the Courts closed the plaintiff- 
respondents were entitled to file the appeal on 
the reopening day of the Court, namely 1-10-1940, 
and on that day therefore whilst their right to 
file the appeal still existed they applied for a 
copy of the decree sheet. It is, therefore, con¬ 
tended that the period taken to obtain this copy, 

* namely, 12 days, had also to bo excluded and 
that extended their time for 12 days from the 
end of the vacation, namely, to 11-10-1940. As 
their appeal was filed on 1M0-1940, it was urged 
that it was within limitation. This view com¬ 
mended itself to the lower appellate Court which 
set aside the decision of the trial Court and 
remanded the case to the trial Court for decision 
of the remaining issues. As I have said, however, 
the learned Single Judge before whom this case 
came was of opinion that the method of computa¬ 
tion of time adopted by the lower appellate 
Court was not in accordance with the principles 
laid down by their Lordships of the Privy Council 
in [Maqbul Ahmad v. Onkar Partap Narain 
Singh] 57 all. 242. 1 Having heard counsel at 
length in this case, I am of opinion that the 
view taken by the lower appellate Court is con- 
1? laid down in the Maqbul 

A' 1 ™™’ s casel and that consequently it must be 
field that the appeal filed in the lower appellate 
Court was filed out of time and accordingly 

should have been dismissed as barred by limita- 
non. 


KI In [Maqbul Ahmad v. Partap Narain 
ingh] 67 all, 242* their Lordships had to con- 

V- °- 85 : 57 4U - 212: m '■ A - 


sider how time had to be computed where 
periods had to be excluded under S. 14, Limita¬ 
tion Act, and the end of the prescribed period 
fell on a day *when the Court was closed. It 
appears to me that the same method of compu¬ 
tation must be adopted where periods have to bo 
excluded not under S. 14, Limitation Act, but 
under S. 12, and this is clear from observations 
made by their Lordships in that case. At p. 249, 
Lord Tomlin who delivered the judgment of 
Board deals with the method of computing time 
where periods had to be excluded under either 
S. 14 or S. 12, Limitation Act. He observes as 
follows : 

"The second period is the period of the long vacation. 
In regard to that matter the appellants seem to their 
Lordships to be in a position which is in the nature of 
a dilemma. It is to be noted that there is a marked dis¬ 
tinction in form between S. 4 and S. 14. The language 
employed in S. 4 indicates that it has nothing to do 
with computing the prescribed period. What the section 
provides is that, where the period expires on a day 
when the Court is closed, notwithstanding that fact, the 
application may bo made on the day that the Court 
re-opens; so that there is nothing in the section which 
alters the length of the prescribed period; whereas in 
S. 14, and other sections of a similar nature in the Act, 
tho direction begins with the words ‘in computiug tho 
period of limitation prescribed for any application* 
certain periods shall be excluded. It, therefore, seems 
to their Lordships that, whero there is ground for 
excluding certain periods under S. 14, in order to 
ascertain what is the date of the expiration of tho pres¬ 
cribed period, tho days excluded from operating by way 
of limitation have to be added to wbat is primarily 
the prescribed period; that is to say, if the prescribed 
period is 3 years and 20 days are to be excluded in order 
to determine when tho prescribed period expires, 20 days 
have to bo added to tho 3 years, and the date of tho 
expiration of the prescribed period is thus ascertained.’* 

[6] From this observation, it is clear that 
though s. 4, Limitation Act, allows an appellant 
to file an appeal on the opening day of the 
Court though time has expired when the Court 
was closed, the section does not operate so as to 
extend the prescribed period of limitation. The 
observations which I have quoted also show that 
in computing the period of limitation the proper 
method is to take what is primarily the pres¬ 
cribed period and then add to it the periods 
which are excluded by reason of s. 12 or 14 or 
such like. In the present case, primarily the 
prescribed period was thirty days. Seven days 
bad to bo excluded for obtaining a copy of tho 
judgment and twelve days are excluded for 
obtaining a copy of the decree sheet These two 
periods must be added to the prescribed period 
of 80 days and that makes a period of 49 days. 
Computing 49 days from the date of tho judg. 
ment, namely, 81-7-1940, that brings us to the 
18 th September. On that day, the period of limi¬ 
tation expired; but as the Court was closed the 
appeUant was by reason of s. 4, Limitation Act, 
entitled to file his appeal on the re-opening day 
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of the Court, namely, the 1 st October. It is, 
however, clear from the judgment in Maqbul 
Ahmad's case 1 that S. 4, Limitation Act, thus 
did not extend the time for filing the appeal 
from the isth September to the 1st October. 

[7] On the 30th September, as I have stated, 
an application was made for a copy of the decree 
sheet and it appears to be that on that day time 
had run out, though the appeal could be filed on 
the following day. It is urged that as the appeal 
could be filed, application could be made for 
copies and that the period taken to obtain such 
copies would have to be excluded. That would 
be so, if the effect of s. 4, Limitation Act, was to 
extend the period of limitation but if the period 
of limitation had already expired, then it appears 
to me that copies could not be asked for, and in 
any event, time spent in obtaining such copy 
could not be taken into account, because time 
had already expired. It is urged that as the 
appeal could be filed on 1st October, the right to 
file the appeal existed on 30th September and 
that gave the appellant a right to apply for 
copies of the decree sheet and to exclude the 
time taken to obtain such copies for the purpose 
of computing the actual period of limitation. It 
appears to mo that if it is to be held that this 
appeal was filed within time on 11-10.1940, we 
are bound to hold that the period of limitation 
was in fact extended by reason of S. 4, Limita¬ 
tion Act, and to hold that would be to hold 
contrary to the precise decision of their Lordships 
in Maqbul Ahmad's case} The learned Single 
Judge was of opinion that this appeal filed on 
11-10-1940, was out of time and I agree with 
that view. 

[8] Counsel for- the respondents relied upon 
decisions of this and other Courts in which it 
had been held that though the prescribed period 
had run out and the appellant had the right to 
apply for copies of decrees and such like and to 
exclude the time provided ho did so before the 
reopening of a Court though the prescribed period 
had actually run out while the Court was closed. 
In particular, counsel relied upon a recent deci¬ 
sion of this Court in [Asa Singh v. Hira Singh] 
A. I. R. 1938 Lah. 317. 2 In that case, a Single 
Judge held that where the period prescribed for 
the presentation of appeal expired on the day on 
which the Court was closed and the appellant 
had not obtained copies of the decree and the 
judgment before the closing of the Court and 
applies for such copies on the date of the re¬ 
opening of the Court while his right of appeal 
still subsists, he is entitled to the benefit of the 
time requisite for obtaining the copies, and if his 
appeal be presented before the expiry of that 
tirv, it is not barred by limitation. The learned 
2. r. ) 25 A.I.R. 1938 Lab. 317 : 177 I. C. 672. 


Single Judge relied on a number of earlier 
decisions of this Court—decisions which were 
given before Maqbul Ahmad's case 1 was decided 
by their Lordships of the Privy Council. It is 
also significant that in this Single Judge’s case 
the attention of the learned Judge was not drawn 
to Maqbul Ahmad's case. 1 That Single Judge’s 
judgment proceeds on the basis that S. 4, Limita¬ 
tion Act, does in fact extend the time and that 
during the extended time an application can be 
made and the time taken for obtaining copy of ^ 
a judgment can further be excluded. It appears 
to me that if the attention of the learned Judge 
had been drawn to Maqbul Ahmad's case} the 
decision would have been different. The earlier 
Lahore cases can all be distinguished on the 
ground that it was not at that time appreciated 
that S. 4, Limitation Act, in no way extended the 
time. In my view since the decision in Maqbul 
Ahmad's case 1 the Court is bound to hold that 
the appeal filed by the appellant in the lower 
appellate Court was out of time and should have 
been dismissed on the ground of limitation. 

[9] It was urged before us that this was a 
case of hardship and that we should exercise our 
discretion in favour of the present respondents. 

A similar plea was made before their Lordships 
of the Privy Council in Maqbul Ahmad's case 1 
and their Lordships point out that .there are 
provisions in the Act for considering delay and 
unless a Court acts under such provisions it has 
no power even in case of hardship to exercise its 
discretion and extend time. This may bo a case 
of hardship but there is no application before U3 
under S. 5, Limitation Act, to condone the delay 
and indeed no application was even made to the 
lower appellate Court or to the Single Judge of 
this Court. It is impossible for us, therefore, to 
do anything in the matter and that being so the 
appeal must succeed. 

[10] For these reasons, I would, therefore, 
allow this appeal, set aside the order of the 
learned Senior Subordinate Judge and restore 
the decree of the trial Court dismissing the 
plaintiffs suit. The appellant must have his costs 
in this Court and in the proceedings in the 
Courts below. 

[11] Abdur Rahman J.—I concur with my 
Lord the Chief Justice and should like to add 
that the whole of the fallacy behind-the argu¬ 
ments addressed to us by the learned counsel 
for the respondents consists in a confusion be¬ 
tween a right to file the appeal and the limita¬ 
tion during which an appeal has to be filed. The 
former may exist although the latter may have 
expired. In computing the period of limitation 
for filing the appeal, periods provided in Ss. 12 
to 24, Limitation Act, have to be added to the 
period prescribed by the statute for filing the 
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appeal. If those periods all taken together happen 
to expire on the date on which the Court is 
closed, the party can wait and file an appeal on 
the date when the Court reopens. This does not, 
however, mean that the limitation for filing the 
appeal was in existence on the date on which the 
appeal was filed in the Court. The right to appeal 
did exist on the date on which the Court re. 
opened after summer reces3 under S. 4, Limita¬ 
tion Act, though the limitation to file the appeal 
had expired earlier. 

n.s./d.h. Appeal allowed. 

* A. I. R. (34) 1947 Lahore 171 [C. N. 29] 
Abdur Rahman J. 

Abdul Ghani Ahmad — Appellant v. Regis¬ 
trar of Trade Marks , Govt . of India — Res¬ 
pondent. 

First Appeal Nos. 170 to 172 of 1945, De’d oa 29*5-1946, 
from order of Registrar of Trado Marks, Bombay, 
D/- 28-5*1945. 

* Trade Marks Act (1940), S. 76—Application by 
person residing in Lahore for registration of trade 
marks made to Registrar of Trade Marks at Bom¬ 
bay—Application refused—Bombay High Court and 
not Lahore High Court has jurisdiction to hear ap¬ 
peal. 

The mere residence of a plaintiff or of a petitioner 
does not, in the absenco of a statutory provision, invest 
a Court with jurisdiction and there is no provision of 
this kind either in the Trade Marks Act or in any other 
Act in respect of appeals from the decision of the Regis¬ 
trar of Trade Marks. In the absence of the establish¬ 
ment of any other offices in British India, all applications 
for registration of trade marks, barring those which 
can be made in Calcutta, must be made to the Registrar 
at Bombay and once they are decided by him, the High 
Court of Bombay alone would be competent to hear ap¬ 
peals against his decisions. The intention of the Legis¬ 
lature is not to confer jurisdiction on Courts from within 
whose jurisdiction applications were made but only on 
the Court where the office of the Registrar giving the 
decision was located. • [Paras 3 & 4] 

Henco, where an application for registration of trade 
marks is mado by a resident of Lahore to the Registrar 
of Trade Marks at Bombay and the application is re¬ 
fused tho jurisdiction to hear appeal from such decuion 
lies with Bombay High Court and not with Lahore Hiffh 

[Para 5] 

Dharam Bhuslian—iot Appellant. 

Basant Krishen, Advocate-General and S. M. Sikri 
—for Respondent. 

Judgment. — The question that arises for 
decision in these three connected appeals (F. A. 0. 
Nos. 170 to 172 of 1915) is one of first impression. 

‘‘*u re o^ tho ^krpretation of the expression 
the High Court having jurisdiction” used by the 
Legislature in s. 76 (l), Trade Marks Act (5 [V] 
of 1940). Three applications (one of which was 
by Messrs Abdui Ghani, Haji Ahmad and 
Mohammad Sidik and the remaining two by 
Mr. Gowardhan Das, proprietor of the Punjab 
pharmaceutical Works) were sent from Lahore 
to, the Registrar of Trade Marks at Bombay for 


registration of certain Trade Marks. The former 
had asked for the registration of the trade mark 
'‘Bombay Cloth House” while the latter had ap¬ 
plied for the registration of the trado marks 
“Chinol” in one application and of “Gripp9 
Wassar” in the other. The application made on 
behalf of Abdul Ghani, etc., was refused by the 
Registrar on 31-3-1945 while the application made 
on behalf of Gowardhan Das were refused on 
11-1-1945 and 23-3-1945 respectively. The appel¬ 
lants then applied to the Registrar for the state¬ 
ment of his grounds of decision under S. 14 (2), 
Trade Marks Act. These were made on various 
dates and have given rise to three appeals to this 
Court. 

[2] The question that arises at first for decision 
is whether this Court has jurisdiction to entertain 
these appeals. That they could not have been 
filed in any High Court at the sweet will and 
pleasure of the appellants is apparent from the 
words of S. 7G, Trade Marks Act (5 [V] of 1940). 
They could only lie to tho High Court having 
jurisdiction. The appellants might have had a 
choice if two High Courts had jurisdiction to hear 
them. But if it were found to be possessed by one 
of the High Courts only, no question of selecting 
the forum arises and the appeals could have been 
filed in that Court alone. 

[3] Learned counsel for the appellants con¬ 
tends that S. 20 , Civil P. C., or the principles 
lying thereunder have no application to cases of 
this kind and this Court has jurisdiction to enter¬ 
tain these appeals as tho applications for the re¬ 
gistration of trade marks hod been sent from 
one of the places under its jurisdiction. No autho¬ 
rity is cited in support of that contention. But it 
is urged that in the absenco of any prohibition in 
the Act this Court was competent to entertain the 
appeals as the persons who had made the appli¬ 
cations to the Registrar were ordinarily residing 
in Lahore. In other words, it is contended that 
tho jurisdiction in matters of this kind doe 3 not 
depend upon the arising of the cause of action or 
on the residence of the opposite party but of the 
petitioner himself. The mere residence of a plain¬ 
tiff or of a petitioner does not, in the absence of 
a statutory provisions, invest a Court with juris, 
diction and there is admittedly no provision of 
this kind either in the Trade Marks Act or in 
any other Aot for such appeals. The Registrar’s 
Office is in Bombay. He resides there. The 
order was passed by him in Bombay and that 
order alone can be regarded to have given a 
cause of action to the appellants. It certainly 
arose in Bombay. The petitions made by the 
appellants cannot be, in my judgment, regarded 
as a part o£ that cause of action. The scheme 
of the Aot appears to be against the appellants’ 
contention. The head office of the Registrar of 
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Trade Marks is at present situated at Bombay. 
But under s. 84 ( 2 ) (n), Trade Marks Act, the 
Central Government is authorised to provide 
for the establishment of branches of the Trade 
Marks Registry at other places as well. A 
Registering Office has been consequently created 
at Calcutta (see Rr. 142 to 145 framed by the 
Government of India under the Trade Marks 
Act by notification Nos. 405 Ind. (l)/43, dated 
5-G-1943, 105 Ind. A (l)/43, dated 24-7.1943, and 
405 Ind. (T.M.) (l)/43, dated 19-8 1944). Under 
these rules applications for the registration of 
Trade Marks made at Calcutta have to be heard 
at Calcutta. In such cases the High Court of 
Calcutta will naturally have jurisdiction within 
the meaning of s. 7G of the Act. In the absence 
of the establishment of any other offices in 
British India all applications for registration of 
trade marks, barring those which can be made 
in Calcutta, must be made to the Registrar at 
Bombay and once they are decided by him, 
the High Court of Bombay alone would be com¬ 
petent to hear the appeals against his decision. 

[4] My attention was drawn to the proviso 
to S. 7G (l), Trade Marks Act. That does not, 
however, help the appellants. The Legislature 
has expressly stated when it wanted jurisdiction 
to be exercised by a particular High Court 
regardless of the place where the Registrar’s 
office was located. As no suit was or is pending 
in any Court in this Province, the High Court 
of Lahore cannot be found to have jurisdiction 
under the proviso to S. 76 (1), Trade Marks 
Act. It provides that in spite of a High Court 
having jurisdiction over the place where the 
office of the Registrar passing the order was 
located, the appeal would lie to a Court within 
whose jurisdiction a suit or proceeding con¬ 
cerning a trade mark had been pending. This 
seem3 to suggest that the order passed by the 
Registrar refusing registration gives rise to a 
cause of action and the High Court within 
whose jurisdiction the Registrar’s Office was 
located would ordinarily have jurisdiction to 
decide that matter. Had it not been so, it 
would have led to anomalous results. Take for 
instance, two applications made for the regis¬ 
tration of &e same trade mark to the Regis¬ 
trar at Bombay by two applicants from two 
Provinces. If they are refused and two appeals 
are found to be entertainable by two different 
High Courts, they may be decided differently 
although his applications were disposed of by 
the Registrar by the same order. In that event, 
the Registrar’s order will have been set aside 
by one High Court and affirmed by the other. 
This could never have been intended by the 
Legislature and may not only lead to conflict¬ 
ing decisions which have to be avoided but 


to anomalous results. Similarly, what would 
happen if an application for registration were 
made from one Province and opposed 
by a person living in a different province if 
these Provinces happen to be other than those 
where the Registrar’s Office was located? Let 
me illustrate my meaning with a concrete 
example. Let me suppose that an application 
is sent for registration of a trade mark from 
Lahore to the Registrar of Trade Marks at 
Bombay and it is opposed by a person residing 
in Madras. To which Court should an appeal 
be filed by the objector if the application were 
accepted, and to which Court should an appeal 
be filed if the objector’s contention were upheld? 
Should the Lahore man file an appeal in the 
High Court of Madras if he feels aggrieved by 
the order of the Registrar and should Madras 
man file an appeal in the High Court of Lahore 
if he feels aggrieved by that order? I have re¬ 
ferred to these matters in order to show that 
the intention of the Legislature could not have 
been to confer jurisdiction on Courts from with- 
in whose jurisdiction applications were made but 
only on the Court where the office of the Regis¬ 
trar giving the decision was located. 

[ 5 ] I would, for the above reasons, hold that 
this Court has no jurisdiction to entertain those 
appeals. They will be returned to the appel¬ 
lants for presentation to the proper Court. As 
the point was bare of authority, I would leave 
the parties to bear their own costs in this Court. 
D.s./D H. Order accordingly . 
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Administrator , Corporation of City of 
Lahore — Appellant v. Sampuran Singh 
Chaicla and another — Respondents . 

Second Appeal No. 1057 of 1943, De'd on 30-5*46, 
from decree of Senior Sub-Judge, Lahore, D/-13-3-1943. 

Punjab Municipal Act (3 [III] of 1911), S. 3 (5)— 
Scope—Rc-roofing does not fall within definition. . 

Although the definition of “erect or re-erect any 
building" in S. 3 (5) i3 not exhaustive, yet merely re¬ 
roofing does not fall within the definition unless the 
premises are materially altered or enlarged. [Para 1] 

Kali Sharan —- for Appellant. 

J. L. Kapur and V. N. Sethi — for Respondents. 

Judgment. — This appeal must fail both on 
the ground that the finding of the lower appel¬ 
late Court to the effect that no wall had been 
raised is one of fact which cannot be assailed in 
second appeal and on the ground that merely 
re-roofing doe3 not fall within the definition of 
the expression 'erect or re-erect any building* as 
defined in S. 3, sub-cl. (5), Punjab Municipal Act. 
Learned counsel for the appellant contends that 
after going through the evidence, the trial Court 
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had como to a finding that the height of the 
walls had been raised. This is correct, but I am 
not bound by the finding of the trial Court on a 
question of fact but by that of the lower appellate 
Court. Nothing has been said to show that that 
finding was vitiated in any way. It was then 
contended by learned counsel for the appellant 
that re-roofing amounted to re-erection within 
the meaning of S. 3, sub-cl. (5) of the Act. Re¬ 
roofing has not been expressly mentioned in 
that definition although it must be conceded 
that the definition as given in the Act is not 
Jexhaustive. That only means, however, that 
some constructions not expressly mentioned in 
the definition may be covered by the expression 
‘erect or re-erect any building/ It does not, 
however, mean that re-roofing would necessarily 
amount to re-erection. Had the premises mate¬ 
rially altered or enlarged, the position might 
have been different. There is no suggestion, 
however, of that kind in this case. I cannot also 
refrain from observing that if the definition of 
the expression erect or re-erect any building* is 
to form any guide, a thing which is not specifi¬ 
cally mentioned in that definition, must be, in 
my opinion, similar to those mentioned in the 
definition. Re-roofing is a matter of very com¬ 
mon occurrence and it could not have escaped 
the Legislature’s notice. Construction of a wall 
has been specifically mentioned in sub-cl. (g) and 
bad the Legislature intended re-roofing to be 
included in that definition, it should have said 
* 80 . Tho practice prevailing in this town also 
supports this view. A resolution was passed by 
tho Lahore Municipality in 1922 that re. roofing 
would not amount to re-construotion. It was 
urged by learned counsel for the appellant that 
the resolution could not be taken into considera¬ 
tion, as it was neither a bye-law nor a rule 
framed under tho Act. It may not be so, but it 
nevertheless declares the view of the municipal 
•committee. Tho practice of re-roofing buildings 
without applications has prevailed in this town 
for over two decades and it seems to be im¬ 
proper to change it by the decision of a Court. 
If it is intended to effect any change in this 
respect, it should be done by express legislation. 
I would, for the above reasons, dismiss the ap¬ 
peal with costs. 

V,R * Appeal dismissed . 

A. I. R. (84) 1947 Lahore 173 [G . N . 31] 
Abdub Rahman J. 

Sewa Das — Appellant v. Ram Parkash— 
Respondent . 

L of 1945 ’ DeoUedon 12-0-1946, 
SSlffi* °* Sub ' Judg0 ' lst ClaS9 * Lahore, D/- 
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(a) Civil P. C. (1908). O. 39, R. 1 — Proceedings 
under S. 145, Criminal P. C., against A and B — A 
declared to be in possession — Suit by B against A 
for declaration of his title and injunction restrain¬ 
ing A from interfering with suit property—Finding 
of Criminal Court that A was in possession cannot 
be questioned —A must be held to be in possession 
at date of suit —B not being in possession held not 
entitled to injunction. 

Proceedings under S. 145, Criminal P. C., were started 
against A and B , in connection with a dispute between 
them about a Dera. A was declared to be in possession 
of the property X of the Dcra. B then brought a suit 
for declaration that he was Che lawful mahant of the 
Dcra and as such entitled to be in possession of and 
manage its property X and asked for recovery of posses¬ 
sion of that property. He also mentioned property Y in 
the plan attached to the plaint as appertaining to the 
Dcra but did not ask for any relief with regard to it in 
the plaint. 3 ulso prayed for an injunction restraining 
A from interfering with the properties A' and Y of the 
Dcra during pendency of the suit. B urged that ho was 
entitled to show in the suit that he was in possession at 
the date when the order under S. 145, Criminal P. C., 
declaring A to be in possession was made : 

Held that (1) tho finding of tho Criminal Court that 
A was in possession of property X on tho date on which 
breach of peace was likely to occur or within two 
months of that date could not be questioned in civil 
Court and A must be held to be continuing in possession 
until ho was evicted in due course of law. B was not 
therefore entitled to show that ho was in possession of 
A' property on tho date of the order under S. 145 and 
A must be assumed to bo in possession at the date of 
the8U ff; [Paras 2 and 3] 

(2) as B was not, at the date of suit, in possession of 

the property X of which he sought to recover possession, 
no injunction could bo granted in his favour against A 
as prayed for. [Para 3] 

(3) nor could an injunction be granted in respect of 
property Y which did not form subject-matter of the 

[Para 3] 

C P. C._ 

('44 Com.) O. 39, R. 1, N. 15, 4. 

Cr. P. C. _ 

(’46 Com.) S. 143, N. 56, Pts.1, 16. 

(b) Criminal P. C. (1898), S. MS - Order under, 
can be made only when a party is found actually 

u n nder S 4 S i l 4°s n ‘" C # lVfl C ° Urt . Cannot Question finding 
f’ 1 \ SS 2 P° ssesslon — But it can decide 
that person found in possession had no right or 

title is n es«ablis P h U ed any PerS ° D ^ P ossessi ™ « his 

Tho foundation of jurisdiction for a Court to pas 3 nn 
° r nn r ™ d h ° rS - is only laid when a party is acTuaS 
£ 0t0ft P° 3session of ‘ho property on tho 
2? h h P° S3eS310n was likely to bo disturbed 
and to cause a breaoh of the peace. Unless theso are 

tw a the . Court would have »o jurisdiction to deolare 
. Pntty T, 3 ,! 11 Possession of tho property either ou 

orMrithi ° n t Wh ° h “ £ re “ 0h of P® 800 was likely to occur 
or within two months of that date and to order that 

T DOt t0 1,0 ^'fered with unlLTh 

was evicted in duo course of law It k not nn Q « » 

althouffh ^ 8 ° bel J ind or t0 9 a °stion that finding 
°5 e “ to . a oivil Cout ‘ ‘o decide that a 

££«iaF2 arjs 
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in possession, in possession which will be protected if 
aDY attempt is made to contravene the order. [Para 2] 

Cr. P. C. — 

(*46) Com. S. 145, N. 3; N. 56, Pts. 1, 8, 13, 16. 

S. Dhagat Singh — for Appellant. 

S. Charan Singh — for Respondent. 

Judgment.—Proceedings under s. 145, Crimi¬ 
nal P. C., were started by the police against the 
parties to this appeal in connection with the 
dispute about Dera Baba Prathi Sahib, situated 
in Mauza Manak, Tehsil and District Lahore. 
The Magistrate decided to take no action but 
on a recommendation by the Sessions Judge, 
Lahore, a learned Judge of this Court set aside 
the order of the Magistrate and declared the 
appellant to be 'in possession of the Dera and 
the lessees et cetra in possession of the lands.* 
This led the present respondent to bring a suit 
for a declaration to the effect that he was the 
lawful mahant of the Dera Baba Prathi Sahib 
and was in that capacity entitled to be in pos- 
session of and manage the Dera , its land, pro¬ 
perties, jagir and other property, including 
four kanals of land which was in possession of 
defendants 3 to 6. He also asked for the recovery 
of possession of portions which were shown in 
pink in the plan attached to the plaint. Along 
with this plaint an application under O. 39, R. 1, 
Civil P. C., was presented on his behalf. The 
Court restrained the appellant from interfering 
with the Dera or any property belonging to the 
Dera during the pendency of the suit. The 
defendant appeals. 

[2] It is unnecessary for me to state the facts 
which had led to this litigation. Learned counsel 
for the respondent, whom alone I bad called 
upon to support the order, contended that he 
was entitled to show in this .suit that his client and 
not the other side had been *in actual possession 
of the property on the date on which the order 
was passed by this Court on the criminal side. I 
cannot accept that contention. The foundation 
of jurisdiction for a Court to pass an order 
under S. 145, Criminal P. C., is only laid when a 
party is actually found to be in actual possession 
of the property on the date on which his 'posses¬ 
sion was likely to be disturbed and to cause a 
breach of the peace. Unless these were found, 
the Court would have had no jurisdiction to 
declare that the appellant was in possession of 
the property either on the *date on which a 
breach of peace was likely to occur or within 
two months of.that date and to order that his 
possession was hot to be interfered with unless 
he was evicted in duo course of law’. It is not 
open, in my judgment, to a civil Court to go 
behind or to question that finding, although it is 
open, in my view, to a civil Court-to decide that 
|a person found or deemed to be in possession of 
the property had no right or title whatsoever to 


be or to remain in possession and to put any 
other person in possession if his right or title to 
get into possession are found for him. The sec¬ 
tion in the Code of Criminal Procedure was 
enacted with the object of ascertaining who was 
in possession of the property either on the date 
on which the breach was likely to occur or 
within two months of that date; and when a 
finding is given, it cannot be ignored. At all 
events the legal effect of that finding would be 
to place the person found to be in possession, 
(in possession ?) which will be protected if any 
attempt is made to contravene the order. I 
would also assume that the party found in pos¬ 
session by the criminal Court continues to do 
so until be is evicted in due course of law for if 
any other party had tried to take forcible posses- 
sion, he would have found himself in difficulties. 

[3] I must, therefore, hold that on the date 
on which the suit was filed by the plaintiff- 
respondent, he was not and could not have been 
in possession of the Dera. In fact, he has him- 
self asked for possession of a larger portion of 
the property of the Dera which was shown by 
him in pink in the plan attached to the plaint. 
He could not have sued for possession if he were 
in actual possession of that property. Had ho 
asked for a declaration in regard to a portion of 
the proporty of which he now alleges to be in 
possession, which by the way he does not assert 
in the plaint, it might have been possible to 
entertain bis application and decide it on the 
merits, as long as that portion had not been the 
subject matter of dispute before the criminal 
Court; but he has not cared to ask for any 
relief in regard to the property which has been 
left uncoloured in the plan. I am not, therefore, 
called upon to decide whether he or any one 
else was in possession of that portion of the 
property. All I know is that be has not claimed 
possession of that portion from the defendant- 
appellant in the present suit. It would seem to 
follow that no injunction could have been grant- 
ed to the plaintiff-respondent in regard to the 
property of which he was seeking possession 
through Court or in regard to the property 
which does not form the subject-matter of the 
plaint. 

[4] When confronted with that position, 
learned counsel for the respondent urged that 
the uncoloured portion of the plan may be taken 
to have been included in para. 3 of the plaint. 
This is not correct. Paragraph 3 of the plaint 
only states his claim in regard to the whole of 
the Dera. He has nowhere alleged in the plaint 
that he was in possession of any portion of the 
property which belonged to the Dera and at all 
events he has not asked for any relief in regard 
to the property of which he now claims to be in. 
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ment of the purchase price. The land was accordingly 
mutated in C's name. Subsequently obtained a 
decree in his pre-emption suit and sought to execute it 
but was obstructed by C. The executing Court ordered 
delivery of possession on the ground that C was the re¬ 
presentative of the judgment-debtor and was, therefore, 
bound by the decree. 

Held that the compromise was in essence a transfer 
of the suit land in favour of C. C, at the time of his 
suit for declaration had no title to the property and no 
immediate right to its possession. The agreement to 
surrender the possession of the property to him could 
not be in recognition of any antecedent title and. there¬ 
fore, it could only be regarded as a transfer of the title 
by the vendee to C. The transfer having taken place 
during the pendency of pre-emption suit, C was hound 
by the decree passed in that suit. [Para 4] 

T. P. Act—(’45-Coin.) S. 52, N. 21. 

Mela Ram Aggarival — for Appellant. 

D. N. Aggarival — for Respondents. 


possession on the date of the suit. In the absence 
of any prayer the property, which is not colour¬ 
ed in the plan, cannot be said to form the sub¬ 
ject-matter of the suit. No injunction could, 
therefore, have been granted by the Court below 
in regard to either of these portions, that is, the 
portion in regard to which possession has been 
claimed and the portion which does not form 
part of the suit. For the above reasons, this 
appeal must be allowed with costs. 
y G.N. Appeal allowed. 

A. I, R. (34) 1947 Lahore 17S [C. N. 32j 
Achhru Ram J. 

Chanan Singh — Objector-Appellant v. War- 
yam Singh , Decree-holder and others , Judg¬ 
ment-debtors — Respondents. 

Exn. First Appeal No. 281 of 1915, Decided on 17th 
June 1946, from order of Dist. Judge, Ludhiana, D/- 
7lh May 1945. 

(a) Civil P. C. (1908), S. 47 — Representative — 
Transferee of defendant’s interest pendent lite is 
representative of judgment-debtor. 

The word “representative’* in S. 47 has been used in 
a much wider sense than the expression “legal repre¬ 
sentative’’ and it includes all persons on whom the in¬ 
terest of a defendant has devolved and who to the 
extent of that interest is bound by the decree. This 
definition must include also a transferee of the defen¬ 
dant’s interest pendente lite. [Para 2] 

c. P. C.—(’44-Coin.) 8. 47. N. 21, Pt. 1. 

T. P. Act-C45.Com.) S. 52, N. 40, Pts. 1 and 2. 

(b) Transfer of Property Act (1882), S. 52 — Suit 
J for pre-emption of land—Curing pendency of suit C 

claiming to be reversioner suing ior declaration that 
his reversionary right cannot be affected by sale of 
land—Compromise oi suit by vendee by which pos- 

g L Ven to C on P a V men ‘ purchase 
price—C held to be transferee of land from vendee 
— Transfer being pendente lite C was bound by 
“ ec „ r ' e pre-emption suit — Civil P. C., S. 47 and 
O. ax, R. 102_T.,P. Act S. 5. 

Where as a result of a compromise of a suit, the pro¬ 
perty is surrendered by one of the parties to the other 

° f / hlS antcccdent ri ght which tho suit 
was brought to enforce, it may well be said that there is 

n i! t ° l ‘ he pr ? pert y b y one Party to the other. 
However, in a case where admittedly one party has no 

?wr rt L and i et thc party ^ wh ° m 

J| mo being at any rate lawfully vests, 
agrees to the transfer of snch title to tho first party the 
transaction is nothing moro and nothing less than a 
Property, regardless altogether of the 
ff? “£* th ! transfer was made during the pendency of 
mpnUfrt 3 Purported to be a compromise or settle¬ 
ment of the suit. It is the nature of the transaction in 
its essenoe and substance that has to be looked to and 
not the form which the parties have chosen to give to 

Daring the pendenoy of a suit brought by W foTpre- 

emption of certain land, one C, claiming to be a rov£- 

rionw of the vendor brought a suit for declaration that 

th! l^ .v, 0 r U i? not f® 00 * hia reversionary right after 

M dDf?ng H n f ti h A Vend0t in)pleadin 8 W and the vendee 
?f „ '““riants- A compromise was entered into between 

Jhe vend** by whloh the delivery of posseasion 
of the land was to be given by the vendee to Oonpay- 


Judgment. — This appeal has arisen under 
the following circumstances. On 7th April 1913 
the land in suit was sold by Ram Singh, Kaku 
and Mukhtar Singh sons of Attar Singh to 
Bhagta and Lehna sons of Chanda for a sum of 
Rs. 5000. The sale deed wa3 registered on 22nd 
May 1943. On 22nd May 1944, Waryam Singh 
respondent brought a suit to pre-empt the sale. 
During the pendency of the suit, on 6th June 
1914, Chanan Singh appellant, claiming to be a 
reversioner of tho vendors, brought a suit for a 
declaration to tho effect that the sale should not 
affect his reversionary rights after the death of 
the vendors. To this suit Waryam Singh, tho 
plaintiff in the pre-emption suit, was impleaded 
as a defendant. Summonses were issued to the 
defendants for 4th July 1944. However, on 27th 
June 1944, Chanan Singh plaintiff and the 
vendees appeared in the Court and put in a, 
compromise according to tho terms whereof 
posseasion of the property, which was the sub- 
jeot-matter of the suit, was agreed to be deliver¬ 
ed by the vendees to Chanan Singh on roceipt 
of Rs. 5000 The sum of Rs. 5000 appears to have 
been paid by Chanan Singh and possession of 
the properly obtained. On 17th July 1944 muta. 
tion of the land in Chanan Singh’s favour iu 
pursuance of this arrangement between himself 
and the vendees was sanctioned. The pre-emp¬ 
tion suit of Waryam Singh was decreed on 12 th 
July 1944. He sued out execution of this decree on 
8th August 1944. On a warrant for possession bein<r 

received from the Collector 
that the land stood in the name of Chanan Singh 
and, therefore, possession thereof could not be 

So?nMh Waryam SiDgh ’ e-holder On 
S2f fl °L th “ f®P°rt, a notice was issued to 

*X*°+'* 010 anting Court calling 
upon him to ahow cause why he should not bo 

6th Januat y 19i5 > learned 

the demf ub 0 rd i nat0 Judge * who was executing 
the deoree, made an order overruling the objeo- 
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tions of Chanan Singh and for issue of a warrant 
of possession against him. lie held that the so. 
called compromise was only a transfer of the 
property in dispute by the judgment debtor in 
Chanan Singh’s favour after the institution of 
the pre-emption suit by Waryam Singh in which 
the decree sought to be executed had been pas- 
sod, and that, therefore, the case was covered 
by o. 21 , R. 102 , Civil P. C. An appeal from 
this order was filed by Chanan Singh in the 
Court of the learned District Judge of Ludhiana 
which was dismissed on 7th May 1045 as incom¬ 
petent, the learned District Judge holding that 
the order under appeal had been made not under 
S. 47, Civil P. C., but under o. 21 , Rs. 93 to 101 , 
Civil P. C. Chanan Singh has come up in appeal 
to this Court. 

[ 2 ] It was urged by the learned counsel for 
the appellant that, in view of the findings of the 
executing Court that the appellant wa3 a trans¬ 
feree of the property in suit from the judgment- 
debtor during the pendency of the suit in which 
the decree sought to be executed was passed and 
that the appellant was bound by the decree, the 
appellant should be deemed to have been held 
by. that Court to be a representative of the 
judgment debtor within the meaning of S. 47, 
Civil P. C., and the order of the executing Court, 
whatever its form, ought to have been regarded as 
an order under that section and therefore open to 
appeal. There is considerable force in this argu¬ 
ment of the learned counsel. The word “repre- 
sentative” in S. 47 has been used in a much wider 
sense than the expression “legal representative” 
and it has been held that’it includes all persons 
on whom the interest of a defendant has devolved 
and who to the extent of that interest is bound 
by the decree, This definition must include also 
a transferee of the defendant’s interest pendente 
lite. There is some divergence of judicial opinion 
on this subject. The Bombay High Court has 
taken the view that a purchaser pendente lite 
is not the representative of the vendor. The 
Madras and the Calcutta High Courts have taken 
a different view and in a later case even fhe 
Bombay High Court seems to be disinclined to 
follow the view previously taken in that Court. 
To me, with all respect to the learned Judges 
who decided the earlier Bombay case, the view 
taken by the Madras and Calcutta High Courts 
seems to be more sound which I respectfully 
follow. In my judgment, therefore, the appeal 
of the appellant was wrongly dismissed by the 
learned District Judge as incompetent. 

[3] In the view that I have taken, I should 
normally have set aside the order of the learned 
District Judge and remanded the case to him for 
the decision of the appellant’s appeal on the 
merits. In view, however, of the fact that the 


question involved is a pure question of law, very 
easy of decision, and that a remand will unneces¬ 
sarily involve the parties in a good deal of 
expense, I have thought it fit to transfer the 
appeal filed by Chanan Singh in the Court of 
the learned District Judge to my file and to 
proceed to hear and dispose it of on the merits. 

[4] The sole contention of Mr. Mela Ram, the 
learned counsel for the appellant, on the merits 
was that the appellant could not rightly be 
regarded as a transferee of the suit property 
because he acquired the property by virtue of a 
compromise and not as a result of any private 
transfer in his favour by the vendees. This con¬ 
tention of the learned counsel, however, is wholly 
without force. Where as a result of a compromise 
of a suit, the property is surrendered by one of 
the parties to the other in recognition of his 
antecedent right which the suit was brought to 
enforce, it may well be said that there is no 
transfer of the property by one party to the 
other. However, in a case where admittedly one 
party has no title to the property and yet the 
party in whom the title for the time-being at 
any rate lawfully vests, agrees to the transfer 
of such title to the first party, the transaction is 
nothing more and nothing less than a transfer 
of the property, regardless altogether of the fact 
that the transfer was made during the pendency 
of the suit and purported to be a compromise or 
settlement of the suit. It is the nature of the 
transaction in it3 essence and substance that has 
to be looked to and not the form which the parties 
have chosen to give to it Admittedly Chanan 
Singh, at the time ho instituted his suit for a 
declaration, had no title to the property and no 
immediate right to its possession. A reversioner’s 
right is not a right to or interest in property; it* 
is merely in the 'nature of a spes successions. 
If the vendees agreed to surrender the possession 
of the property to him, although possession had 
not even been asked for in the suit, on receipt of 
a sum of Rs. 5000 it was not, and could not be, 
in recognition of any antecedent title and could, 
therefore, bo regarded only as a transfer of their 
title by the vendees to the plaintiff. That the 
vendees had a title to the property, however 
defective, is beyond dispute. Even if Chanan 
Singh's suit had succeeded, the title could be 
declared to be defeasible only after the death of 
the vendors and would have been a perfectly 
valid title during their lives. In my view, there¬ 
fore, the learned trial Judge rightly held the 
appellant to be a transferee of the suit property 
from the vendees, and, the transfer having 
admittedly been made during the pendency of 
the pre-emption suit, there could be no question 
as to the transferee being bound by the decree 
eventually passed in the pre-emption suit. 
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J [5] For the reasons given above, there is no 
force in this appeal which is accordingly dia- 
f missed. In view of the fact that the learned Dis¬ 
trict Judge dismissed the appeal of the appellant 
on an erroneous ground and I have thought it 
fit to transfer the appeal to my file in order to 
save unnecessary expense to the parties, I make 
no order as to the coats of this appeal. Parties 
shall also hear their own costs of the District 
Judge's Court, 

K.S. Appeal dismissed. 


A. I. R. (34) 1947 Lahore 177 [C. N. 33] 

Abdur Rahman J. 

"Madan Lal — Defendant.Appellant v. 
Nabi Bakhsh , Plaintiff and another , Defen¬ 
dant — Respondents. 

First Appeal No. 135 of 1945, Decided on 7-6-1946, 
from decree of 8enior Sub-Judge, Sialkot, D/-29-5-1945. 

(a) Arbitration Act tl940), S. 13 — Whole suit 
decided by arbitrator — Arbitrator need not decide 
all issues framed in suit expressly. 

There is no rule of law that ao arbitrator must 
decide all the issues framed in the suit expressly aq long 
as the whole suit is decided by him. He is not bound by 
any rules of procedure or those of evidence, and it is 
not open to the parties to pick holes in the decision by 
a tribunal of their own oboice on these grounds. The 
Court, which is called upon to register his decision, is 
not a Court of appeal and cannot scrutinise it in the 
same way as it could be done by an appellate Court. 
Where tbo suit for pre emption in which one of the 
issues between tho parties was as to the existence of a 
custom of pre-emption was referred to tho arbitra- 
^ tor and the arbitrator decreed the plaintiff’s suit, 
the finding in regard to tho existence of custom is 
inherent in the decree in the plaintiff’s favour and no 
objection can be taken to tbo award on tbo ground that 
the arbitrator bad not decided the question as to tho 
existence of custom. [Para 6] 

(b) Arbitration Act (1940), S. 39 _ Appeal from 
order disallowing objections to award — Objections 
not raised in trial Court cannot be taken. 

b .°u the or , dor of tbo Court disallow- 

lhe validit y 01 the award must 
QMlnanly bqja afined to such objections ns w i been 

“ Ppea . i 9 P re,erred fr om tbo whole* 
decree passed in terms o(the award. But in an antral 

to a^ri 0 the R dlaa !!°T 8 onions to the validit^I 
£V , ?- r V ho “PPoffant cannot be permitted to raise 
objections whioh wore not raised before the trial 
Court and which could have been^d bl him wi hln 
a particular period. Henco the objection that the 
«“«Jld on the ground that it wL not 
the ! i ha • Patt ea to the 8Dlt “““Ot bo raised for 

(c) Arbitration Act (1940). S, 21—Whoth** ™ . 
n°ot 8 o U f ,t .a , ;. ,ntere8,ed L 2 5=2Sto3 

(d) Arbitration Act (1940), S. 81—Referene^h!! 

1847 Jj/28 & 24 


Section 21 doe3 not lay down that all the parties to a 
soit must refer the matter to arbitration ; it only pro¬ 
vides that aay matter in difference shall be referred to 
arbitration by all the parties interested in the suit. The 
question whether a person is interested in the suit doe3 
not depend upon the fact that he had remained absent 
and had allowed it t5 proceed cx parlc . He, may, 
despite the fact of his absence, still bo a highly inte¬ 
rested party. Nor can a necessary party be said to be 
necessarily an interested party. No doubt an interested 
party would be a necessary party and a necessary party 
very olten an interested party. But one does not follow 
from the other. They are not correlative terms: [Para 8] 

G sold a house to D for Rs. 6000. D sold it to M for 
the same price. N brought a suit to pre empt the 
first sale and prayed for a decree for possession and 
costs against both D and M. The suit was referred to 
arbitration on the application made by N and M; 

Held that (1) as D had parted with tho property and 
was no longer the owner and there was no dispute as to the 
price of the property D could not be said to be interested 
in the suit though he was certainly a necessary party to 
the suit. Nor could tho fact that a decree for costs was 
asked against D make him an interested party because 
the costs were not a matter in difference between tho 
parties by whom the reference was made namely N and 
M. The reference therefore was not invalid on the 
ground that D had not joined in the same: 16 A. I. R. 
1929 Lab. 174 and 20 A.I.R. 1933 Oudh 384, Disting. 

[Para 8] 

(2) as all the parties including the Court had consi¬ 
dered D to be not interested in the subject-matter of tho 
suit when the reference was made and D was virtually 
dropped out it could not be contended that the award 
was vitiated for failure to make D a party to the 
reference: 14 A. I. R. 1927 Cal. 619, Del. on. 

[Para 10] 

Bhagwat Dayal for Malik Mohd . Amin and Malik 
Molid. Amxn — for Appellant. 

Akbar Ali — for Respondents. 


Judgment.—This is an appeal against an 
order of the Senior Subordinate Judge at Sialkot 
refusing to set aside the award given by the 
umpire, on 20 8.1045 on account of a difference 
between the arbitrators to whom the subject, 
matter of the suit was referred for arbitration 
by an application dated 17.1-1945. A residential 
house at Sialkot was sold by Gbulam Hussain 
in favour of Devi Dyal for a sum of Rs. 6000 
on 8-2 1948. Devi Dyal sold the house to Madan 
Dal appellant for the same price on 9.4.1943 Nabi 
Bakhsh respondent brought a suit to pre-empt 
the first sale on 4-2-1944. It was alleged in 
para. 4 of the plaint that although tho defendants 
had been asked to convey the house to the plain- 

r n°? r 3 eceipt of 600 °- def endant l (Madan 
Dal) had refused to do so on tbo ground that 
there was no oustorn of pre-emption in the place 
where the property in suit was looated. The 
plaintiff prayed for a deoreo for possession by 
pre-emption against the defendant (both Madan 
lial and Devi Dayal.) 

^ Vl ^ ayal did not file any written state- 
ment. Nor does he seem to have taken any 
interest in the whole of the proceedings although 
he is recorded to have been present on 29.5.1945 
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when a preliminary issue in regard to the 
correctness of the valuation of the suit had been 
struck by the trial Court. Devi Dayal did not 
appear either on 28-10-1944 when the suit was 
fixed for evidence on that date or when other 
issues were framed subsequently. The Court 
adjourned the suit to 13-1-1945 for evidence. It 
was then postponed to 16-1-1945 apparently for 
a settlement. The matter was then agreed to bo 
referred to arbitration by an application (p. 190 
of the record) presented on behalf of the plaintiff 
and Madan Lal only on 17-1-1945. It wa 9 
accordingly referred to arbitration. The arbitra¬ 
tors disagreed and the matter was decided by the 
umpire in accordance with the terms of the 
application for reference in favour of the plain¬ 
tiff. Various objections were taken to this award. 
There was no objection however in regard to the 
invalidity of the agreement of reference. The 
objections taken by Madan Lal defendant were 
overruled and a decree for possession of the 
property was passed in favour of the plaintiff 
in accordance with the decision of the umpire. 

[3] Madan Lal defendant appealed from the 
order disallowing his objections under S. 34, 
Arbitration Act (10 [X] of 1940) and not from the 
decree. A fresh point was raised on behalf of 
the appellant in his grounds of appeal that the 
reference was itself invalid as it had not been 
made by all the parties to the suit. It was, 
therefore, urged that the award given by the 
arbitrators and the umpire in pursuance of that 
reference was illegal and void. When confronted 
with the position that this objection had not 
been raised on behalf of the appellant before the 
trial Court, learned counsel for the appellant 
submitted that this objection could have been 
raised for the first time in appeal as it raised 
the question of jurisdiction of the Court to refer 
the matter to arbitration. Two more objections 
were pressed before me. The first one related to 
the misconduct of the umpire on the ground that 
the plaintiff was at one time an employee of a 
firm of which the umpire's father was the pro¬ 
prietor and of which the defendant had no 
knowledge at the time of making the reference. 
The second one was that the award was prima 
facie illegal as the question of custom of pre¬ 
emption had not been determined in accordance 
with the evidence led on behalf of the parties. 

[4] There is obviously no merit in either of 
these contentions. As to the question of mis- 
conduct there is no legal evidence on the record 
that the plaintiff had been at any time connected 
with the umpire’s firm. The only statement to 
which my attention was drawn by Mr. Bhagwat 
Dayal in this connection was that of D. \Y. 6. 
But he admitted in his cross-examination that 
hie information on that point was based on 


hearsay. There being thus no evidence on the 
record in regard to the plaintiff’s connection 
with the umpire, the point cannot but be held 
to have been rightly decided by the trial Court. 

[5] The objection that the award was prima 
facie illegal and the arbitrators had not decided 
the question of custom prevailing in the locality 
in which the property was situated is equally 
devoid of any force, for the finding in regard to 
the existence of the custom is inherent in the 
decree passed by the umpire in favour of the 
plaintiff. There is no rule of law that an arbi- 
trator must decide all the issues framed in the 
suit expressly as long as the whole suit is decided 
by him. He i3 not bound by any rules of proce¬ 
dure or those of evidence, and it is not open to 
the parties to pick holes in the decisions by a 
tribunal of their own choice on these grounds. 
The Court, which is called upon to register his 
decision, is not a Court of appeal and cannot 
scrutinise it.in the same way as it could be done 
by an appellate Court. This was so obvious that 
I did not consider it necessary to call upon the 
respondents on these contentions. 

[6] The third contention, however, is more 
serious and deserves to be carefully examined. 
Learned counsel for the respondents contended 
that the objection as to the invalidity of reference 
should not be allowed to be advanced for the 
first time in this appeal. In support of that 
contention, however, he cited cases which have 
no relevancy. They were decisions in revision 
and could afford no assistance in coming to a 
decision. The point is not free from difficulty. 
I am aware of a number of decisions to which 
my attention was drawn by learned counsel for 
the appellant that the point is one of jurisdiction 
and should be allowed to be raised for the first 
time in appeal: see 42 Mad. 632, 1 A. I. R. 1930 
Mad. 646 2 and A. I. R. 1927 ALL. 563. 8 It must, 
however, be remembered that this is an appeal 
from a decision of the Court overruling certain 
definite objections to the award and is not au 
appeal from a decree passed by the trial Court. 
As an appeal from the order of the lower Court 
disallowing objections taken to the validity of 
the award it must ordinarily be confined to such 
objections as had been taken in that Court and 
to no other. Had the appeal been from the whole 
decree, the position might have been a different 
one. Is it competent in an appeal from an order 
disallowing objections to permit the appellant 
to raise fresh objections which had never been 
raised before the trial Court and which could 

1. (’20) 7 A. I. R. 1920 Mad. 852 : 42 Mad. 632 : 61 
I. C. 155, Polita Pavana Panda v. Narasinga Panda. 

2. (’30) 17 A. I. R. 1930 Mad. 646 : 126 I.C. 735, Yen- 
kata Subbayya v. Venkata Ramanayyn. 

3. (’27) 14 A. I. R. 1927 AIL 563 : 49 All. 812 : 102 
I. C. 236, Tej Singh v. Ghosi Ram. 
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have been raised by him within a particular 
period ? I do not think so. Would it not also 
be tantamount to taking a party by surprise ? 
It would. It might have been possible then for 
the opposite party to contend a number of 
(things in reply. He could have, for instance, 
Jshown that the person who had not joined the 
agreement of reference was not interested, which 
is after all a question of fact and not of law. 
This has not been done. I am, therefore, of the 
view that in the present appeal this question 
cannot be legitimately allowed to be raised. 

[7] But assuming that I am wrong in over- 
ruling this objection, I am prepared to examine 
it on merits. A reference to arbitration can only 
be now made under the provisions of 4. 21 , Arbi- 
fcration Act (Actioli) of 1910). It reads asfollowsr 
"Where in any suit all the parties interested agree that 
any matter in difference between them in the suit shall 
be referred to arbitration, they may at any time before 
judgment is pronounced apply in writing to the Court 
for an order of reference." 

, M The section does not lay down that all 
the parties to a suit must refer the matter to 
arbitration; it only provides that any matter in 
difference shall be referred to arbitration by all 
the parties interested in a suit. The question 
whether Devi Dayal was interested in the suit 
s one of fact and of substance and not of form. 
It is v true that being the original vendee of a 
sale which was being pre-empted he was a neces¬ 
sary party. It must also be conceded that the 
quostion whether a person is interested in the 
suit does not depond upon the fact that he had 
remained absent and had allowed it to proceed 

SipE? e ‘ ?? PI ay : de3 P ite tho f act Of his absence 
Still be a highly interested party. But are all 

T t,e3 nec ? 3ariIy Crested parties? 

on . w ^ om the deciaion in * suit 

would be binding in future can bo regarded to 

be interested parties with reference to ‘ any 

matter in difference’ in the suit? Had the Legis 

Ji 688 ? L neceS3ar y Parties to be in- 
terested parties, it should have said so. It has 

for ins anco, provided in o. 34, r. i, Civil P. 0.! 

that all persons who have an interest in a mort. 

gage security shall be joined as parties. An in. 

“ ay at timea ** a ne «>3sary party 
whde at others a proper one. Nor can it be held 
to be an invariable rule that every necessary 

malLf TE? 1 * 7 an interested party in all 
SJJJJS °{, dlffere n c e between those actively 

inEwi 16 T y be ’ towever > conceded that an 
interested party WOa ] d be necessary party and 

a necessary party very often an interred one 
|But one does not foUow from the otto TW 
we not correlative terms. I can conceive of 
cam where a person may be. a 

Md yet n^ interested party in regar7toany 
atter m difference between them. This suit 


itself affords in my view a good illustration of 
this proposition. Devi Dayal had purchased the 
property for Rs. 6000. He sold it for Rs. G000 
within a couple of months of the date of its 
purchase. Had the property been burnt down 
to ashes after a day of the second sale, Devi 
Dayal would have suffered no loss. He was no 
longer interested in it. The loss would have in 
that case fallen onrMadan Lai, the subsequent 
purchaser. If the property goes out of his pos¬ 
session by means of this pre-emption suit, Devi 
Dayal would not suffer in any way. Devi Dayal 
cannot be held to be interested in the matter 
in difference in the suit. It was argued by 
learned counsel for the appellant that a decree 
for possession had been asked for against him 
as well and that there was also a prayer as to 
costs. There is no specific mention of his name 
m the prayer although there is no doubt that a 
decree had been asked to be passed against the 
defendants. But if possession were not with 
Devi Dayal, and if Devi Dayal had parted with 
the property and was no longer its owner, and 
if there was no dispute as to the price of the 
property, the mere inclusion of Devi Dayal's 
name in the relief would not, in my view, make 
him interested As to costs, that is not again a 
matter in difference between the parties by 
whom the suit was referred to arbitration. Wo 
are concerned m the present cose according to 
S. 21 with those words and with no othor 
[9] In view of what I have said I do not consi- 
der that the authorities relied upon by Mr. 
Bhagwat Dayal, learned counsel for the appel-' 
lant have any application. In [Laohhman Singh 
v. Naman] A. I. r. i 929 Lah. 174* Dalip Singh J 
found Mt. Basant. to have been an interested 
party and since she had not joined the agree- 

Svlllid f asreement bold to be 

mvalid. Similarly in [Imtiaz Khan v. Dost 

Mohammad^ a. I. r. i 933 oudh. 384 5 £he « 

parte defendant was found to be highly interest 

the™? 0 8 ?5' eot -“ atter 0f differ ™“ between 
the parties although he had not cared to appear 

1 need not cite all the authorities 5 

pared to admit that the more fact that a person 

has chosen to remain ex par to would mt be 

decisive of the matter. A man may bo ex narH, 

and yet intonated within the moanteg of s 2I 

Arbitration Act. Since Devi Daval’s rtS 

were not in dispute, I am prepared to foUow°the 

decision in [Saroj Bala Bose v. Jatindra Nath 

Bose] a. i. B. 1927 Gal. 619 8 where Ghose J (with 

i*3 already ...iS .7 “ ^ a PPear from what 


6- (’27) 14 A. I. B. 1927 Cal. 619 : 103 I. 0. <J2 5 . 
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hny dispute as regards the rights to which the defen¬ 
dant 3 was entitled under the *ill of the testator. She 
had not appeared in the suit and the plaintiff had not 
adduced any evidence as against her. In these circum¬ 
stances the Subordinate Judge dismissed the suit as 
against the defendant 3 and the reference to the arbi¬ 
trators proceeded on the footing that there was and 
could be no question as regards the righ»s to which the 
defendant 3 was entitled under the will of the testa¬ 
tor.” 


[ 10 ] My own view is, although the order of 
the Subordinate Judge does not expressly say 
60 , that all the parties, including the Court, had 
not considered Devi Dayal to be interested in 
the subject-matter of the suit at the time when 
reference was made to the arbitrators. He was 
virtually dropped out of the controversy and it 
cannot, therefore, be contended that the award 
|was vitiated for failure to make Devi Dayal a 
party to the reference. For the above reasons 
I would dismiss the appeal with costs. 


G.N. 


Appeal dismissed. 
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Achhru Ram J. 

Mohd. Amir Khan—Plaintiff—Appellant 
v. M. Mohd . Khalil and another — Defen¬ 
dants — Respondents. 

Second Appeal No. 395 of 1945, Decided on 17th June 
1946, from decree of Senior Sub-Judge, Sargodba. D(- 
2nd February 1945. 

Defence of India Rules (1939), R. 81 — Notifica¬ 
tion under—Suit for ejectment—Notification prohi¬ 
biting ejectment issued pending su*t—Notification 
held was not retrospective and no bar to suit. 

In general when the law is altered during the pen¬ 
dency of an Action, the rights of the parties are decided 
according to the law as it existed when the action was 
begun unless the new statute shows a clear intention to 
vary such rights. [Para 4] 

During the pendency of a suit for ejectment, the Dis¬ 
trict Magistrate issued a notification under the Defence 
of India Rules which ran as follows : 

‘‘No tenant or 6ub-tenant shall be evicted from any 
such accommodation so long as he pays and is ready and 
willing to pay rent according to the terms of the tenancy 
and subject to the limit fixed in the Punjab Urban Rent 
Restriction Act and otherwise in the opinion of the Dis¬ 
trict Magistrate, Sargodba, conducts himself as a good 
tenant both as regards personal conduct and reasonable 
care of the property.” 

He'd that there was absolutely nothing in the notifi¬ 
cation to show that it was intended to have a retrospec¬ 
tive operation. If the notification were fatal to tho 
continuance of the suit, the plaintiff, on the dismissal 
of his suit, might be made liable for the defendant’s 
costs and this by itself was a very weighty consideration 
for holding that the notification was not intended to 
have a retrospective operation so as to affect pending 
actions. Hence, as the plaintiff, at tho time tho t-uit was 
instituted, had a complete and indefeasible right to 
maintain the suit which was properly filed, the notifica¬ 
tion could not be relied on in bar of the suit : (1848) 

2 Ex. 22. Applied ; (1802) 31L.J. Ex. 230 and 30 A.I.R. 
1943 Lab. 170 (F.B.), Foil. [Paras 4, 7 and 8] 

K. L. Gosain — for Appellant. 

EoopChand — for Respondents. 


Judgment. — This is a second appeal from 
the decree of the l.arned Senior Subordinate 
Judge of Sargodba affirming, on appeal the 
decree of the Subordinate Judge dismissing the 
appellant's suit for ejectment of the respondents. 

[2] On 2lst December 1943, the plaintiff insth 
tuted the suit that has given rise to this second 
appeal for the ejectment of the defendants, who 
were alleged to be his tenants, from the house in 
suit, and also for recovery of a sum of Hs. 220 
as arrears of rent for eleven months from 1st 
January 1943 to 20th November 1943. On 2nd 
February 1944, a sum of Bs. 240 on account of 
arrears of rent including rent for the period 
mentioned above were paid by the defendants 
to the plafhtiff’s counsel in Court and a sum of 
Bs. 60 was paid later in order to bring the pay¬ 
ment of rent up-to-date. Issues on the merits on 
the pleadings of the parties were framed by the 
trial Court on 2 nd February 1944, when the case 
was adjourned for the evidence of the parties. 
On 14th April 1944, the District Magistrate of 
Sargodba issued the following notification, pur- 
porting to act under the powers conferred on 
him under the Defence of India Rules: 

"No tenant or sub-tenant shall be evicted from any 
such accommodation so long as he pays and is ready 
and willing to pay rent according to the terms of the 
tenancy and subject to the limit fixed in tho Punjab 
Urban Rent Restriction Act and otherwise in the opi¬ 
nion of the District Magistrate, Sargodba, conducts 
himself as a good tenant both as regards personal con¬ 
duct and reasonable care of the property." 

[3) On 10 th July 1944, the learned trial Judge 
dismissed the plaintiff’s suit as barred by reaeon 
of the provisions of the aforesaid notification, 
without giving any decision on any of the other 
matters in controversy between the parties, and 
without recording any evidence on the issues 
framed. The plaintiff appealed to the learned 
Senior Subordinate Judge but without success. 
He has come up in second appeal to this Court. 

[ 4 ] After hearing the learned counsel for the 
respondents, I am of the opinion that this appeal 
must succeed. At the time the plaintiff institut¬ 
ed his suit for the ejectment of the defendants 
the notification relied on by the latter in bar of 
the suit was not in force. There is absolutely 
nothing in the notification to show that it was 
intended to have a retrospective operation and 
that all suits for ejectment of tenants pending on 
the date of its issue were liable to be dismissed 
as barred by its provisions. In Maxwell’s Inter¬ 
pretation of Statutes, Edn. 8, it is stated at p. 195: 

"In general when the law is altered during the pen¬ 
dency of an action, the rights of the parties are decided 
according to the law as it existed when the action was 
begun unless the new statute shows a clear intention to 
vary such rights." 

[5) In [Thistelton v.Frewer] (1862)31 L.J.Ex. 230 1 
1. (1862) 31 L. J. Ex. 230. 
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during tbe pendency of . an action the 
.Medical Act (21 (XXiJ and 22 [XXll] Vic. C. 90) 
S.32 'was passed which enacted that after 
1 . 1 - 1861 , no person was be entitled to recover 
any charge in any Court of law for any medical 
or surgical advice, attendance or for the per¬ 
formance of any operation or for any medicine 
which he might have both prescribed and ap¬ 
plied unless he could prove u|>on the trial that 
he was registered under that Act. The plaintiff in 
the aforesaid action was not registered under that 
* Act and his suit although instituted before 
1-1-1861, came for : trial subsequent to that date. 
It was held that the plaintiff’s right to the 
recovery of the amount claimed by him could 
not be affected by the Act that came into force 
after he had instituted the suit. In [Peoples 
Bank of Northern India, Ltd. v. Wahid Bux] 
I.L.R. (1943) Lah. 646 2 a Full Bench of this Court, 
in dealing with a provision of the Punjab Relief 
of Indebtedness Act, added in that Act by Act 
(12 [XII] of 1940), declaring that one main resi¬ 
dential house and other buildings attached to it 
(with the material and the sites thereof and the 


land immediately appurtenant thereto and neces¬ 
sary for their enjoyment belonging ton judgment- 
debtor other than as agriculturist and occupied 
by him was not to be liable to atticbment or 
Bale in execution of a decree for money, held 
that whore execution had been sued out and 
the main residential bouse belonging to and 
occupied by a judgment-debtor who was not an 
agriculturist, had been attached before Act (12 
[XII] of 1940) came into force tbe house could 
not bo exempted from sale There is no substan¬ 
tial difference between the language of the rele¬ 
vant provisions in the Punjab Relief of Indebt, 
edneas Act and the language of the notification 
relied on by the Courts below. The Punjab 
Relief of Indebtedness Act as amended in 1940 
declared the house not to be liable to attachment 
or sale and the argument advanced on behalf of 
the judgment-debtor was that inasmuch as the 
house had been made immuue from attachment 
aa well as sale the mere circumstance of its 
having been already attached when the Act 
came into force did not matter, and that tbe Act 
had the effect of giving it an absolute immunity 
from being sold at any time after tbe Act had 
come into force. This argument did not find 
favour with the Full Bench and it was held that 
the right of the decreo-holder to get satisfaction 
out of the house, which existed at the time he 
sued out execution and attached the house, could 
not be taken away by any subsequent change in 
the law. The Exchequer case just noticed by me 
and a number of other English and Indian cases 

“■ 1,0; ’■ L - »• 


layiog down the same proposition were quoted 
with approval. One of these cases is [Muon v. 
Durden) (1848) 2 Ex. 22 s in which the operation 
of s. 18, Gaming Act, (8 [vni) and 9 [ix], Vic. 
Chap. 109, was under consideration. The section 
ran as follows: 

“No suit shall be brought or maintained in any 
Court of law or equity for recovering any sum of money 
or valuable thing alleged to be won upon any wager, or 
which shall have been deposited io tbe hands of any 
person to decide the event on which any wager shall 
have been made and be it enacted that all contracts or 
agreements, whether by oral or in writing by way of 
gaming or wagering shall be null and void.” 

[6) The question was whether this section 
was a bar to tbe maintainability of an action 
which had already been instituted when the Act 
came into force. Parke B. in dealing with this 
question made the following observations : 

”It seem 4 a sfrong thing to hold that tbe Legislature 
could have meant that a party, who under a contract 
made prior to the Act, hnd so perfect a title to recover 
a sum of money, as he had to any of his personal pro¬ 
perty, should be totally deprived of it without compen¬ 
sation. It is a still stronger thing to bold, that, if he 
has already commenced ihd action with an undoubted 
right to recover his debt and costs, he bhould not only 
forfeit both, but also be liable as he would in tbe 01 di¬ 
nary course of a suit, to pay the costs of his adversary, 
by being obliged to discontinue, or be non-possessed or 
have his judgment arrest'd. These considerations afford 
a ►trong reason for limiting the operation of the words 
of this bcction, and holding that they apply to future 
contracts, and actions on such future contracts only, at 
all events to future actions only, if any distinction can 

be made in the degrees of apparent injustice. 

So if the next part stood alone, it would, I think, 
though not so clearly, be con>trued, for the same rea¬ 
son, to apply to future actions only ; and tbe clause, to 
avoid the injustice which would otherwise be inflioted 
on a plaintiff, should bo construed to mean, hot that an 
action already brought should not bo maintained but 
that no action should afterwards bo brought, or, if 
brought, maintained ; and tho absence of any provision 
that the coats of an existing action should bo paid by a 
defendant, in my mind, strongly favours that con¬ 
struction.” 

[7] Tbe reasoning of Parke B. applies with 
full force to the present case. On the plaintiff’s 
allegations, at the time the suit was instituted 
he bad a complete and indefeasible right to 
maintain an action for the ejectment of the 
defendants and nobody could say that, assum¬ 
ing those allegations to be true, the suit was not 
properly filed. However, if tbe contention of the 
learned counsel for the respondents as to the 
notification issued by the District Magistrate of 
Sargodha, during the pendency of the action, 
being fatal to the continuance of such notion is 
correct, the plaintiff on the dismissal of his suit, 
might have been made liable for tho defendant's 
cosfa. H is a .different thing that the learned 
trial Judge did not in the eseroise of his disore, 
tion choose to burden him with such costa. But 
lfhe h ad cho sen so to burden him, there was 

3. (1818) 2 Ex. 22 . "— 
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nothing in the notification which could have 
stood in his way of doing so. As pointed out by 
Parke B., this by itself is a very weighty consi¬ 
deration for holding that the notification was 
not intended to have a retrospective operation 
60 as to affect pending actions. 

[8] For the reasons given above, I am of the 
opinion that both the Courts below have erred 
in holding that the notification of the District 
Magistrate of Sargodha is a bar to the plaintiff’s 
suit. I accordingly accept this appeal and set¬ 
ting aside the judgments and the decrees of the 
Courts below remit the case to the learned trial 
Judge for a fresh decision according to law. The 
parties have been directed to appear before the 
learned trial Judge on 15-7-194G. There will be 
no order as to the costs of this appeal. Costs in 

the Courts below will bo costs in the cause. 

• 

V.R. Appeal allowed . 


A. I. R. (34) 1947 Lahore 182 [C. N. 35] 

Mohammad Sharif J. 

Autar Singh —Petitioner v. Satnam Singh 
and another — Respondents. 

Civil Revn. No. 846of 1945, Decided on 2-5*1946, from 
order of Senior Sub-Judge, Sargodha, D/- 10-8-1945. 

Punjab Relief of Indebtedness Act (7 [VII] of 
1934), S. 20 (2) and (4) — Applicability — Sub-s. (2) 
applies where certificate is obtained pending execu¬ 
tion of decree while sub-s. (4) covers case of decree 
obtained prior to but sought to be executed after 
certification — Execution of money decree pending 
—Application under S. 9 — Execution stayed — 
Certificate under S. 17 (1) granted by Board — 
Executing Court should continue execution after 
receipt of certificate but costs of proceeding or 
interest after certification should not be allowed. 

Tko words ‘or takes out execution proceedings* in 
S. 20 (2) are quite distinct from the words 'creditor 
applies for execution* in sub-s. (4) and nre intended to 
convey different meanings. Sub section (2) therefore 
contemplates a case different from that covered by 
sub-s. (4). Sub-section (2) covers a case where pending 
the execution of a decree the judgment-debtor moves 
the Debt Conciliation Board and obtains a certificate, 
while sub-s. (4) refers to a case where an unsecured 
creditor applies for execution of the decree in respect of 
which he has obtained a certificate previous to its exe¬ 
cution. The words in S. 20 (4) 'any unsecured creditor 
applies for execution of tbe decree’ mean nothing more 
nor less than that on application for execution of the 
decree was made as required by law. [Paras 6 and 6] 

Dur'mg the pendency of proceedings in execution of a 
money decree the judgment debtor moved the Debt 
Conciliation Board under S. 9, Punjab Relief of Indeb¬ 
tedness Act and the execution proceedings were stayed 
by an order of the Board under S. 25. Subsequently the 
Board granted a certificate to the judgment-debtor 
under S. 21 as the parties could not come to a settle¬ 
ment. On the strength of this certificate the judgment- 
debtor applied to the executing Court for dismissal of 
the pending proceedings. The Court thereupon ordered 
the proceedings to be filed. 

Held that the case was governed by S. 20 (2) and not 
by S. 20 (4). When the 'suspension order’ had exhausted 
itself by the grant of certificate by the Board the execu¬ 


tion application had. to be disposed of in accordance 
with S. 20 (2) and therefore the proceedings could not 
be ordered to bo filed. The consequences mentioned in* 
sub-3. (2) would then follow and no costs of the proceed¬ 
ings or interest after the date of certification would be 
allowed to the decree-holder : (’47) 34 A. I. R. 1947 
Lah. 36 and Regular Second Appeal No. 992 of 1944 
Foil .; (’40) 27 A. I. R. 1940 Lah. 163, Ref. [Para 6] 

Roop Chand — for Petitioner. 

Narinder Singh — for Respondents. 

Order.— The facts leading up to this revision 
petition may be briefly stated. The petitioner 
obtained a money decree on 17th April 1942 and 
took out execution on 10th December 1942. The 
judgment-debtor moved the Debt Conciliation 
Board under S. 9, Punjab Relief of Indebtedness 
Act, which on 10th February 1943 directed stay 
of the execution under s. 25. This was done on 
10th April 1943. The parties could not come to 
a settlement and the Board eventually on 13th 
June 1945 granted a certificate to the judgment- 
debtor under S. 21. On the strength of the certi¬ 
ficate, he applied that the pending proceedings 
be dismissed as the creditors had to be paid till 
Sambat 2009 (till 6 years later). The learned 
Senior Subordinate Judge by bis order dated 
10th August 1945 directed that “the execution 
proceedings be filed” and the decree-holder has 
now come up in revision. 

[2] It is urged that the law on the subject 
has been entirely misunderstood and misinter¬ 
preted. Section 20 of the Act is as follows : 

"(1) Where during tbe hearing of any application 
made under S. 9, any creditor refuses to agree to an 
amicable settlement, the board may, if it is of opinion 
that tbe debtor has made such creditor a fair offer 
which the creditor ought reasonably to accept, grant the 
debtor a certificate in such form as may be prescribed, 
in respect of tbe debts owed by him to such creditor; 

(2) Where any creditor sues (or takes out execution 
proceedings) in a civil Court for the recovery of a debt 
in respect of which a certificate has been granted under 
sub-s. (1), the Courts notwithstanding the provisions of 
any law for the time being in force, shall not allow the 
plaintiff any costs in such suit (or proceeding), or any 
interest on tbe debt after tbe date of certification under 
sub-s. (1); 

(3) Where after the date of an agreement made in 
accordance with S. 17 or o( certification any unsecured 
creditor sues for the recovery of a debt in respect of 
which a certificate has been granted under sub-s. (1) or 
any creditor sues for the recovery of a debt inonrred 
after the date of such agreement, any decree passed in 
such suit notwithstanding anything contained in the 
Code of Civil Procedure, 1908, shall not be executed 
until six months after expiry of the period fixed in the 
agreement authenticated under sub-s. (1), S. 17. 

(4) Where after the date of an agreement made in 
accordance with S. 17 or of certification any unsecured 
creditor applies for the execution of a decree in respect 
of which a certificate has been granted under sub s. (1), 
tbe said decree notwithstanding anything contained in 
the Code of Civil Procedure, 1908, shall not be executed 
until six months after the expiry of the period fixed in 
the agreement authenticated under sub-s. (1), S. 17.*' 

[3] Now the sub-ss. 2, 3 and 4 deal with diffe¬ 
rent- classes of cases arising after the certificate 
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and with different consequences. Sub-9. 2 , re¬ 
fers to (a) where a creditor sues for the recovery 
of the debt in respect of which a certificate has 
been granted or (b) takes out execution proceed¬ 
ings for the recovery of the same. It may be 
mentioned that the phrase "or takes out execution 
proceedings" was added by Act 12 [XII] of 1910. 

M Sub-s. (3) refers to (a) where an unsecured 
creditor sues for the recovery of a debt in res¬ 
pect of which a certificate has been granted or 
y (b) where a creditor sues for the debt raised 
after the agreement under S. 17, i. e., it is a 
debt incurred after the termination of the pro- 
ceedings before the Board. 

[6] Sub-s. (4) refers to the case where an 
unsecured creditor applies for execution of the 
decree in respect of which a certificate has been 
granted. This sub-s. (4) is entirely new and was 
added by Act 12 [XII] of 1940. This addition has 
a history behind it. It was held in A. I. R. 1940 
I>ah. 163 1 that where a creditor seeks to execute 
a decree already obtained prior to certification, 
eub.s. (3), s. 20 did not apply. It was to remove 
this lacuna that 6ub-s. ( 4 ) was added. It would 
now cover the case of a decree obtained prior to 
but which is sought to bo executed after the 
certification. The sole question for determina¬ 
tion in this revision is whether the present case 
falls under sub-s. ( 4 ) or sub-s. ( 2 ). Sub-s. ( 4 ), 
as stated above, concerns a case where a decree 
already existed and was being executed after 
b the certificate. It is urged by the learned coun. 
sel for the respondents that the word "applies" 
is not used as a term of art but in an ordinary 
dictionary meaning. To my mind, the result in 
cither case is the same. Order 21 , R. 11 ( 2 ) des- 
cribes tho form and the contents of an "appli- 
cation" for the execution of the decree. The 
words in sub-s. (4), s. 20 "any unsecured credi. 
tor applies for execution of the decree" mean 
nothing more or leis than that an application 
for execution of the deoree was made as required 
by law. Even the ordinary meaning of the word 
applies" would be "moves" or "requests" for 
the execution of the decree. This "application" 
or motion" or "request" was made on loth 
December 1942 and all further action was sus- 
pended by order of the Board under S. 25. After 
the decision of the Board, no other application 
for execution was made but as the "suspension 
order had exhausted itself, the application had 
to be disposed of. The provisions of S. 25 are 
peremptory in their nature and the executing 
Court had to wait for the dismissal of the appli¬ 
cation before the Board or the agreement under 
e. 17 before taking any further action on the 
application for execution. Sub-s. ( 4 ), s. 20 , there- 
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fore applies to the case of a decree which though 
obtained before the certification was sought to 
be executed for the first time after it. 

[6] Provision in sub-s. ( 2 ) has also been made 
for a decree passed and pending execution at the 
time the judgment-debtor moves the Debt Concili¬ 
ation Board. It will be seen that the words "or 1 
takes out execution proceedings" in sub-s. ( 2 ) are 
quite distinct from the words "creditor applies 
for execution" in Sub s. (4) though both were 
added by the amending Act of 1940 and they 
both must have been intended to convey diffe¬ 
rent meanings. Sub-s. ( 2 ) therefore must contem¬ 
plate a case different from that covered by sub- 
s. ( 4 ). The present case is covered by sub-s. ( 2 ) 
and the consequences mentioned therein shall 
alone follow i.e., no costs of the proceedings or 
interest after the date of certification shall be 
allowed. 

[7] In an unreported case "Execution s. A. No. 
1975 of 1944 2 " decided by Sir Abdur Rahman J. 
execution of the decree was applied for on 2-5-1941 
and the judgment-debtor then moved the Debt 
Conciliation Board. It was naturally stayed on 
14-4-1942 and eventually a certificate was granted 
as to this debt while_ an agreement had boon 
made with the other creditors who were to be 
paid for during the succeeding 9 yoars. The 
executing Court ordered suo motu on 15 - 1-1943 
‘Execution consigned to record room. The 
attached property is released." The decceo- 
holder moved the Court on 2 - 12-1943 to take fur- 
iker action on his application suspended by the 
order of the Board. The judgment-debtor relied 
on S. 20 ( 4 ), The learned District Judge did not 
agree and on appeal to the High Court it was 
observed that: 

"aecording to plain words of S. 20 (4) of the Act, it 
could have no application to an application for execution 
winch had been at that timo pending before the civil 
u>urt and the trial Court’s opinion that it applied to 
the applications pending could not have boon sustained, 
it was furthor pointed out that tho legal effect of this 

Sfr (4, : s ' 20 no application for 

execution oould have been mado subsequently or, in other 

words, the decroo could not have been oxecuted subse- 
quently on an application mode by tbo deoree-holder 
alter the dote of tho oortiiioation. This did not moon 
that the application, which was pending at the timo of 
tho certification, had to bo dismissed. I can find no 
provision of law either in the Code of Civil Procedure or 
.u the Punjab Relief of Indebtedness Act under which 
the Court could have dismissed the decree-holder’s ap- 
th ® application for exeoution oould not 
have been dismissed by the Court, the order passed by 
h n( i°“ rt n ° n 15-1-1913 can only bo, in tho olrounf. 
and ^ 0rder of 8US fusion or of Stay 

5 s Urged b * the leat “ed counsel 
t the ap Pf llant - _ And that ordor is oonstrued in 
in tho 8600nd application must bo held to boas it 
in form actually was , an application for continuation of 
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the procedings held on the previous application. In 
other wordB, it was an application to restart the proceed¬ 
ings and not a fresh application for execution." 

[6] In another unreported Division Bench case 
(Regular S. A. No. 992 of 3944) a suit was brought 
on 511-3940. While this was pending, the judg¬ 
ment-debtor moved the Debt Conciliation Board. 
No agreement could be reached and the Board 
granted the necessary certificate. The Court 
passed a decree with costs. The judgment- 
debtor appealed that no costs should have been 
allowed. It was held by the Hon'ble the Acting 
Chief Justice, Abdul Rashid with which Maba- 
jan J. concurred that 

"it is perfectly obvious that the suit must relate to a 
debt in r&^pect of which a certificate has already been 
granted under sub-s. (1). If the suit is instituted before 
the debtor reports to the Debt Conciliation Board, it can¬ 
not be regnrd^ d as a suit by the creditor in respect of a 
debt regarding which a certificate ba9 already been 
granted under sub-s (1). As the suit was instituted be¬ 
fore the debtor resorted to the Debt Conciliation Board, 
the creditor cannot be deprived of her costs under Sub- 
b. (2). S 20." 

I am in respectful agreement with the observa. 
tions made above. In view of the reasons given 
above, I would accept this revision petition and 
direct that action be taken under sub-s. (2), S. 20. 
No order as to costs in this Court. 

K.S. * Revision allowed . 

A. I. R. (34) 1947 Lahore 184 [C. N. 36] 

Mohammad Shaiiif J. 

Sher Singh v. Nand Lal 
Second Appeal No. 982 of 1945, Decided on 16-7-1946, 
from decree of Dist. Judge, Fcrozcpore, D/- 14 3-1945. 

Punjab Pre-emption Act (1 [I] of 1913), S. 15, 
Cl. (b), fourthly—Cosharers. 

The word "coslmrers" signifies persons owning a 
share or shares in the whole of the property or pro- 
X>erties of which another ehare or other shares were the 
subject of sale. In other words, the word "cosharer" 
denotes a person who holds an existing joint proprie¬ 
tary interest whether abso'ute or limited in an un¬ 
divided property : 12 A. I. R. 1925 Lab. 223, Pci. on. 

[Para 2] 

Thus where the land fold is the foie property of the 
vendor in which the pre-emptor lias no share what¬ 
soever the mere fact that on partition of the Tiling© 
cbamilat a portion of the common land which will 
necessarily be alloUed on account of this khnta will go 
to the pre-emptor does not make him a "cosbarer" in 
the khata itself: 1 A.I.R. 1914 Lah. 96, Distinguished. 

[Para 2] 

Shatnair Chand — for Appellants. 

Asa Ilam Aggarwal — for Respondent No. 1. 

Cases referred 

1. (’24) 5 Lah. 298 : 32 A. I. R. 3925 Lah. 223 : 84 
I. C. 960, Rajendra Singh v. Umrao Singh. 

2. (T4) 43 P. R. 1914 : 1 A. I. R. 1914 Lah. 96 : 22 
I, C. 401, Khair Din v. Ghulam Mohiuddin. 

Judgment.— This is a defendants’ appeal in 
a pre-emption case. On 17 6-1942, Kalu Ram, 
defendant 1, a malik qabza, sold his land in 
favour of defendants 2 to 4 for ns. 2845. The 
plaintiff, who is entitled to the shamilat ap¬ 


pertaining to this land, brought a suit for 
pre emption on the ground that he was a co- 
sharer in the land sdd. The first Court dis¬ 
missed it On appeal, it was decreed in his 
favour and the defendants have now come up 
in second appeal. The sole point for considera¬ 
tion is whether the plaintiff has shown himself 
to bo a cosbarer. Section 15, cl. (b), Punjab 
Pre-emption Act, reads as follows: 

"lb) where the salt is of a shaie out of joint land or 
property and is not made by all the cosharers joi&ty ; 
(firstly) * • • • 

(seconlly) • • •• • 

(thirdly) • • • • 

(fourthly) in the cosbarers." 

[ 2 ] The term ‘cosharer’ is not defined any¬ 
where in the Act, but its meaning is quite clear. 
The word ‘cosharer’ postulates that there aro 
some other persons as well who have a right in 
the property. The very conception of 'joint pro- 
property’ as used in cl. (b) above presupposes 
that it also belongs to a person or persons other 
than the vendor. All the persons who so own a 
property among themselves are the cosharers of 
each other. Their relationship is mutual. It 
would be a contradiction in terms if A is the co¬ 
sharer of B, but B is not the cosbarer of A. As 
laid down in 6 Lah. 298, 1 the word ‘cosharers’ 
'‘signifies persons owning a share or shares in 
the whole of the property or properties of which 
another share or other shares were the subject 
of sale.” In other woids, the word cosbarer’ 
denotes a person who holds an existing joint 
proprietary interest, whether absolute or limited, 
in an undivided property. The land sold in this 
case was the sole property of the vendor in 
which the plaintiff had no share whatsoever. 
The mere fact that on a partition of the villago 
sliamxlat a portion of the common land which 
will necessarily be allotted on account of this 
khata will go to the plaintiff does not make him 
a ‘cosharer’ in the khata' itself. Reliance is 
placed upon 43 P. R. 1914. 2 In that case the 
vendor and the pre-emptor were both the owners 
of the khata sold and a fortiori of the common 
land forming the adjunct. This has no applica¬ 
tion to the present case and the argument that 
its converse is equally true is fallacious. ‘Iho 
shamilat land follows the malkiyat land and 
not vice versa. 

[8] It was then contended that the plaintiff 
was an owner in the estate and the vendees 
were not so. This is incorrect and the patwari’s 
statement is quite clear on the point. I would 
hold, therefore, that the plaintiff is not a co- 
sharer and has not a superior right to pre-empt. 
The appeal is acctpted with costs throughout 
and the decree of the tiial Court is restored. 

N.s, Appeal accepted * 
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A. L R. (34) 1947 Lahore 185 [C . N. 37] 

Abdul Rashid Ag. C. J. and 
Achhru Ram J. 

Faqir Chand and others — Plaintiffs ±- 
Appcllants v. Mt. Bishan Devi and 
others — Defendants — Respondents. 
Letters Patent Appeal No 148 of 1944, De'd on 12-6- 
1946, from judgment of Abdur Rabman J., in Second 
Appeal No. 1470 of 1942. D/- 21-5-1944. 

(a) Civil P. C. (1908), S. 100—Question of law— 
, ^ Question whether will is valid according to custom 

7 can be raised in second appeal. 

The question whether the will made by the deceased 
was valid according to custom i6 essentially a question 
of law and if the circumstances under which he could, 
according to that custom, validly make the will are 
already proved on the record, and it is not necessary 
either to remand the case or to allow fresh evidence in 
order to enable the party concerned to prove those cir¬ 
cumstances, the question of law as to whether in those 
circumeiunces the will was sanctioned by custom can be 
raised even at the stage of the second appeal. [Para 5] 
C. P. C_( # 44) Chitaley. Ss. 100 and 101 N. 56. 

(b) Customary Law (Punjab) — Ancestral pro¬ 
perty — Alienation of, by alienor not being sonlcss 
proprietor—Alienation with consent of descendants 
Is valid and binding on remote reversioners. 

Ancestral immovable property can be alienated either 
for necessity, or with the consent of male descendants, 
or, in the case of a sonlcss proprietor, of bi6 male 
collaterals. [Pam 7] 

Where the alienation is valid by reason of its having 
been assented to by the alionor’s descendants in case 
tho alienor is not a sonless proprietor it cannot be con¬ 
tested by any one. The oocaaion to refor to Para. 67 of 
Rattigan’s Digest arises only where tho concurrence 
t of the next reversioner in the alienation has not tho 
effect of making it absolutely una sailable. Where, 
however, it h*s the effect of making the'alienation 
wholly unassailable Para. 67 cannot be taken to confer 
any right on the remoter reversioners to challenge that 
alienation : (*27) 14 A. I. R. 1927 Lab. 621, Foil . 

[Para 73* 

Shamair Chand and A. N. Chona — for Appellant 
(Fakir Chand). 

Mela Bam Aggarwal and B. N. Mai ho Ira 
‘ — for Respondent (Mt. Bishan Devi). 

Achhru Ram J» — This is a Letters Patent 
Appeal from the judgment of a learned Single 
Judgo of this Court dismissing the plaintiff's suit. 
The appeal has arisen in the following circum- 
stances. On 20 4-1940, 23 kanals and 17 marlas of 
land forming l/8th undivided share of a holding 
of 190 kanals and 16 marlas of land was sold by 
Mt Bishan Devi, defendant 3, to Gian Chand 
and Som Nath, defendants l and 2 , for a sum of 
Bs. Boo. It was an oral sale. The mutation in 
respect of this sale was sanctioned on 31 . 5 . 1940 . 
On 8-6-1941, Faqir Chand, the brother’s son of 
Buta Ram, the hueband of Mt. Bishan Devi 
vendor, brought a suit for a declaration to the 
effect that the aforesaid sale should not affeot his 
reversionary rights after the death of Mt. Bishan 
Devi vendor. In the alternative, he olaimed a 
decree for possession by pre-emption of the suit 
land on payment of such sum as might be found 


to be the market value of the property. It was 
alleged by the plaintiff that the family of the 
parties was governed by custom, that the land 
eold by Mt. Bishan Devi was ancestral in the bands 
of her husband qua the plaintiff, that Mt. Bishan 
Devi had succeeded merely to a life estate, that 
there was no legal necessity for the sale effected 
by her, and that accordingly the sale was not 
binding on him. It was further alleged that in 
case, for any reason, the sale was held to be bind- 
ing on the plaintiff, he as a near collateral of the 
vendor s husband was entitled to sue to pre empt 
the same. On behalf of the defendants it was 
pleaded that the parties' family was not governed 
by custom, that the land in suit was not ancestral 
qua the plaintiff, and that in any case Mt Bishan 
Devi was the full owner of the suit property, she 
having succeeded to it under the will of her hus¬ 
band Buta Ram by which an absolute estate was 
conferred on her. 

[ 2 ] The learned trial Judge refused to grant to 
the plaintiff the declaration sought for by him, 
holding that the parties’ family was not governed 
by custom, that Buta Ram had left a will in 
favour of Mt. Bishan Devi, his widow, and Ram 
Labhaya, his son, whereby the former wasconsti- 
tuted the absolute owner of one-half of the pro¬ 
perty left by him, that the plaintiff had no power 
to challenge the validity of the will made by Buta 
Ram, that under the will Mt. Bishan Devi had an 
unrestricted power of disposition over tho property 
in suit, and that the plaintiff had, in tho circum- 
stances, no locus standi to challenge the validity 
of the sale on the ground of absence of legal 
necessity. The plaintiff was, however, hold to have 
a preferential right of pre-emption and was 
granted a decree for possession of the suit land by 
pre emption subject to paymeutof R 9 . 297, whioh 
was found to be the market value of the suit 
property, within a time fixed by the Court. 

[8) On appeal the learned Sonior Subordinate 
Judge held that the parties’ family had been 
proved to be governed by custom under whioh 
tho powers of alienation of a male proprietor in 
respeot of ancestral property were restricted. 
Finding the land in suit to be ancestral in tho 
hands of Buta Ram qua the plaintiff, ho held 
tho will alleged to have been made by Buta 
Ram to be invalid and inoperative. Holding 
further that Mt. Bishan Devi's powers of aliena¬ 
tion in respect of the suit property were 
restricted and that no necessity for the sale by 
her in favour of defendants 1 and 2 , had been 
made out, he was of the opinion that the plain, 
tiff was entitled to both the reliefs claimed by 
him in his plaint. However, in view of the faob 
that the plaintiff was found entitled to a decree 
declaring that the sale should not affeot his 
reversionary rights after the death of 
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Bishan Devi he was granted only a decree for 
such declaration and no decree was passed in 
his favour for possession of the suit land by pre¬ 
emption. 

[4] On an appeal by the defendants, a learned 
Single Judge of this Court held that the will by 
Buta Ram had been made with the consent of 
Ram Labhaya who was the only living descen¬ 
dant of his at the time, that, according to the 
general custom of the Province as embodied in 
para. 59 of Rattigan’s Digest of Customary Law, 
it was open to a male proprietor to transfer 
ancestral property with the consent of his descen¬ 
dants, and that such transfer could not be 
challenged by other reversioners. In this view of 
the law, the defendants’ appeal was allowed and 
the decree passed in the plaintiff's favour by the 
learned Senior Subordinate Judge was set aside. 
The attention of the learned Judge not having 
been drawn to the circumstance that the plain¬ 
tiff had, in the alternative, claimed a decree for 
possession by pre-emption, which decree had 
been actually granted to him by the first Court 
and to which he wa3 found entitled even by the 
lower appellate Court, ho made an order dis¬ 
missing the plaintiff’s suit in its entirety without 
adverting to the alternative relief claimed by 
the latter. The plaintiff has filed a Letters 
Patent Appeal from the judgment of the learned 
Single Judge. 

[5] It was in the first instance, contended by 
Mr. Shamair Chand, the learned counsel for the 
appellant, that the defendants not having pleaded 
the consent of Ram Labhaya to the will made 
by his father Buta Ram in favour of Mt. Bishan 
Devi, the learned Single Judge ought not to have 
allowed the defendants to set up a new case and 
to rely on such consent in support of their con¬ 
tention as to the validity of the will. It is no 
doubt true that there was no specific plea in the 
written statement as to Ram Labhaya having 
consented to the will. It was, however, definitely 
pleaded that Mt. Bishan Devi had an unrestricted 
power of disposition because she had succeeded 
to the land in suit as an absolute owner under 
the will of her husband which will the latter was 
fully competent to make. Issue 6 as framed by 
the learned trial Judge ran as follows: “6. Was 
Buta Ram entitled to make the will under 
custom.” If under this issue the defendants 
succeeded in proving a qualified power in Buta 
Ram to make the will, namely, the power to 
make it with the consent of his descendants, 
and along with it such consent on the part of 
the descendants was also proved, I can see no 
reason why the Court should refuse lo uphold 
the will merely because the defendants had only 
raised a general plea of the validity of the will 
and of the competency of Buta Ram to make 


the will without specifically stating that he could 
make the will with the consent of his descendants 
and that such consent had been given in this 
case. The question whether the will made by 
Buta Ram was valid according to custom was 
essentially a question of law and if the circum¬ 
stances under which he could, according to that 
custom, validly make the will were already 
proved on the record, and it did not become 
necessary either to remand the case or to allow 
fresh evidence in order to enable the party con¬ 
cerned to prove those circumstances, the ques¬ 
tion of law as to whether in these circumstances 
the will was sanctioned by custom could be 
raised even at the stage of the second appeal. 
I therefore see no force in the contention of the 
learned counsel for the appellant that the res¬ 
pondents had been permitted by the learned 
Judge in Chambers to make out an entirely 
new case. 

[G] Mr. Shamair Chand next took exception 
to the finding of the learned Single Judge as to 
Ram Labhaya having in fact consented to the 
will. It appears that on 10-8-1931, some six 
months after the death of Buta Ram, Ram 
Labhaya appeared before the patwari and asked 
for a mutation of the landed property left by his 
father in favour of himself and Mt. Bishan Devi 
in equal half shares as the two heirs of the 
deceased. Mr. Shamair Chand contended that in 
the absence of any reference to the will during 
the mutation proceedings, this statement could 
not be regarded any evidence of his consent to 
the will executed by Buta Ram in favour of 
himself and his step mother because, according 
to the provisions of the customary law of the 
district as embodied in the answer to Question 
No. 45, a widow without sons was entitled to 
succeed, in the district of Jhelum, equally with 
the sons of the deceased. Reliance was also 
placed on a judgment of this Court reported as 
[Maula Bakhsh v. Mt. Tillor] 5 Lab. 274 1 in 
support of the contention as to the widows with¬ 
out sons being entitled to succeed equally with 
the sons in the district of Jhelum. It is true that 
the statement made by Ram Labhaya to the 
patwari does not by itself furnish any conclusive 
evidence of his consent to the will, but the provi¬ 
sions of the will itself, to which reference will 
presently be made, and the recitals contained in 
a sale deed executed by Ram Labhaya in favour 
of one Anant Ram dated 3-1M934 in respect of 
about 53 kanals of land, forming part of a hold- 
ing of 12G kanals and 5 marlas, do conclusively 
prove such consent. In the sale-deed mentioned 
above, after reciting that the land of which one- 
half was being sold belonged jointly to himself 

1. ('24) 11 A. I. R. 1924 Lah. 556 : 5 Lah. 274 : 83 
I. C. 963. 


1947 Faqir Chand V. Bishan Devi (Achhru Ram J.) Lahore 187 


and his step mother, an express: reference was 
made to the will made by the father of the 
vendor on 22-5-1930 by which 126 kanals and five 
marlas comprised in that holding had been left 
to himself and his step-mothei in equal half 
shares. In my opinion therefore the contention 
of Mr. Shamair Chand that Ram Labhaya had 
not been proved to have consented to the will is 
without force. 

[7] It is clearly provided in para. 69 of Ratti- 
w gan's Digest of Customary Law that ancestral 
immovable property can be alienated either for 
necessity, or with the consent of male descen. 
dants, or, in the case of a sonless proprietor, of 
his male collaterals. Ram Labhaya being ad- 
mittedly the only male descendant of Buta Ram 
alive at the time of the will, the latter could, 
according to the rule of custom stated in the 
aforesaid paragraph, validly make any transfer 
of his ancestral property with his consent. Mr. 
Shamair Chand drew our attention to para. 67 
of Rattigan’s Digest and contended that para. 59 
should be read along with and subject to that 
paragragh, and that) the two read together should 
show that consent given by a male descendant 
to an alienation of ancestral property was not 
binding on remoter reversioners. Paragraph 67 
deals with the question of locus standi of rever¬ 
sioners to object to alienation by males as well 
as females. All that is stated therein is that the 
propor person to object to the alienation is the 
nearest rovereionary heir, but under certain 
circumstances detailed there a remoter rever- 
sioner can also sue to set aside the alienation, 
une of these circumstances is where the nearest 
reversionary heir has concurred in the alienation ' 
alleged to be wrongful. The contention of Mr. 
Shamair Chand was that para. 67 gives an abso. 

hT n S* t0 re “°, ter reverei °ner to challenge 
the validity of an alienation in which a nearer 

reversioner had concurred, and he argued that 

the consent given by a son to an alienation by 

to fi etor Uld , e ^ ,t ! e t , he rGmotor reversioners 
to sue to set aside that alienation. The conten- 

! 3 only correct. The rule 

of law stated in para. 67 becomes applicable only 
where the alienation is otherwise liable to be 
impugned. If the alienation is valid by reason of 
having been assented to, by the alienor’s descen- 
nta in case the alienor is not a sonlesa nm 
prietor, and by his reversioners in case he is 
such a proprietor, it cannot be contested bv 

bv^Rnnb Where , bowever ifc bfta not been validated 
chal e^J° nSent ' aDd fa other ™ e liable to be 
it can^v!? , - para - 67 Prescribes the order in which 
Tha nJ£,- P ? gn6d , by khe reversionary heirs. 

IwSereX? 40 40 P ara - 67 arises 

concurrence of the next-reversioner 
|m the alienation or the act alleged to be wrong. 


ful has not the effect of making it absolutely] 
unassailable. For example where one or somel 
only out of the descendants of the alienor, have 
consented to the alienation, para. 59 can have no 
application, and, under para. G7, the other or 
remoter descendants may sue to set aside the 
alienation. Similarly where some only out of 
the body of male collaterals have consented, 
other or remoter collaterals may sue. Where, 
however, the consent or concurrence of the das- 
cendants and reversioners who have not sued 
has the effect of making the alienation wholly 
unassailable para. 67 cannot be taken to confer 
any right on the remoter reversioners to chal¬ 
lenge that alienation. In CKhuda Yar v. Imam 
Din] 103 I. c. 292 3 Jai Lai J., after considering 
the provisions of the above-mentioned two para- 
graphs held that the consent of descendants in 
the case of an alienation by the father of ances- 
tral property validates the alienation and that 
para. 67 gives the remoter reversioners no right 
to challenge it, whether the consent is given at 
the time of the alienation or after it. I am in 
respectful agreement with this view of the law. 

[8) It was next urged by Mr. Shamair Chand 
that the will in question was confined only to 
some land which had been purchased by Buta 
Ram by means of a sale-deed dated 1-4 -1897 
and did not cover the suit land which was not 
covered by that sale-deed, and had been found 
to be ancestral in Buta Ram’s hands. The 
English translation of the will made in this 
Court, and to be found at page 63 of the typed 
record, does appear to support this contention. 
However, on referring to the original will I find 
that the said translation is incorrect. The origi¬ 
nal will shows that the testator intended to 
dispose of the whole of his property excepting 
the 30 bighas of land which he had already 
gifted to Mt. Bishan Devi by means of a gift 
inter vivos. The land purchased in April 1897 is 
only one of the items of property intended to be 
conveyed by means of the will and does not 
qualify the general expression covering the entire 
landed property of the testator mentioned in an 
earlier part of the document. All kinds of pro. 
perty, movable and immovable, agricultural and 
residential, were to go to Ram Labhaya and 
Mt. Bishan Devi in equal half shares as absolute 
owners, subject to the proviso that the thirty 
bighas of land already gifted to Mt. Bishan Devi 
were to be deducted out of her one half share of 
the entire estate, the intention being to give Ram 
Labhaya a full one half share in the entire pro. 

testator including that already 
gifted by him to Mt. Bishan Devi. It was 
presumably on account of this provision and on 
account of hia being given a one half s hare also 
2 ‘ (’27) 14 A.I.R. 1927 Lah. 621 : 108 I. 0. 292. " 
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in the non-ancestral property which Buta Ram 
could otherwise have disposed of according to 
his sweet will that Ram Labbaya accepted the 
will. 

(9) For the reasons given above, I am of the 
opinion that the will of Buta Ram giving 
Wt. Bishan Devi an absolute estate in one half 
of the testator’s property, including the land in 
suit, has been rightly held by the learned SiDgle 
Judge to be valid. In this view, the plaintiff has 
no right to challenge the validity of the sale by 
her in favour of defendants 1 aDd 2 on the ground 
of absence of necessity and the learned Single 
Judge therefore rightly set aside the declaratory 
decree granted by the learned Senior Subordinate 
Judge in bis favour. However, I do not see any 
justification for the dismissal of the plaintiff’s 
suit in its entirety. He had expressly-claimed 
an alternative relief in the shape of a decree for 
possession by pre-emption of the suit land and 
had actually been granted that relief by the trial 
Court. He had been found even by the learned 
Senior Subordinate Judge to be enti led to that 
relief although in view of the decision of that 
learned Judge on the question of the validity of 
the will a decree for pre-emption could Dot be 
granted in the plaintiff's favour. The finding of 
the learned Senior Subordinate Judge as to the 
invalidity of the sale except for the life of 
Mt. Bishan Devi having been set aside, and the 
sale having been held to be valid for all time, 
there does not appear to be any reason why the 
plaintiff should not get the alternative relief 
claimed by him. His preferential right of pre¬ 
emption was never denied. 

( 10 ] I would accordingly accept this appeal 
and in modification of the decree of the learned 
Single Judge dismissing the plaintiff’s suit id its 
entirety would pass a decree in the plaintiff’s 
favour for possession of the suit land by pre¬ 
emption on payment by him of a sum of Rs. 297 
into Court for payment to defendants 1 and 2 on 
or before 12-8 1946, in case the amount has not 
already been deposited. In case of the plaintiff’s 
failure to deposit the amount as stated above 
bis suit shall stand dismissed with costs. In case 
the amount is so deposited the parties shall bear 
their own costa throughout. 

Abdul Rashid Ag. C. J. — I agree. 

N.8./D.H. Decree modified . 

A. I. R. (34) 1947 Lahore 188 (C. N. 38] 

Teja Singh and Mohammad Shamf JJ. 

Faiz Bakhsh and others — Appellants v. 
Emperor. 

Criminal Appeal No. 280 of 1946, De’d on 19-7-1946, 
from order of Sessions Judge, Multan, D/- 7-3-1940. 

(a) Penal Code (1860), S. 149 — Scope of— 
“Common object/' explained— Abducton—Party 
of men armed with deadly weapons set out to 


abduct women—Murder committed—Those not 
actually taking part in committing murder if they 
do not share the intention to kill, cannot be con¬ 
structively liable for the same—(Per Mohammad 
Sharif, J.; Teja Singh J. contra.) 

Per SIohammad Sharif J. —Section 149 fixes liability 
on a per.«on lor the offence he himself did not commit 
in two cases only : (1) whrre it was committed in pro¬ 
secution of the common object, that is, in order to 
achieve or accomplish the common object o! the unlaw¬ 
ful assembly of which he was a member; and (2) whero 
the members of the assembly knew it to be likely to be 
committed. In the first alternative the offence had to 
be committed before the common object could be 
achieved and in the second it was not necessary that it 
should be commiited, but in all probability it would be. 
The ‘common object’ refers to anyone or more of the 
oljects mentioned in S. 141. Such purposes as “over¬ 
powering all resistance,” “resisting to the utmost,’” 
“using force if necessary” however convenient the 
phrases may be, are not recognized by the Legislature 
either as ends or means to an end. Every “common 
object” involves the commission of an offence either as 
tbe common end or as a means to the common end. It 
necessarily contemplates an attempt to commit that 
offence and the commission of every minor offence ia 
involved in the greater offence and any attempt to 
commit any such minor offence. [Paras 15 & 16] 

Abduction may or may not be accompanied with 
murder. It is afier nil a question of fact to be deter¬ 
mined like any other fact in a particular case In order 
to bring the case within the mischief of part I of S. 149, 
it has to be established that other members of the 
party were bent upon killing if need be to carry off the 
women. The perilous character of the adventure, the 
nature of tbe weapons carried and their use are all 
relevant factors but that is not all. The intention or 
knowledge is of greater importance. Each one of the 
members, who is to bo constructively punished for 
murder, most be proved to have bartonred or shared 
that determination to kill. The weapons may have 
been, as often they are, intended to strike terror or to 
cause injuries but not necessarily to cause death. 

[Para 17] 

The mere fact that the party of men armed with 
deadly weapons had set out to abduct women and that 
murder was actually committed is no reasoir for holding 
that all the members knew that it had to be commit¬ 
ted in order to achieve the object for which they had 
met and acted together. Unless it is proved that the 
other members knew it from the beginning that morder 
would also be com n it ted in order to achievo their 
object of abducting the females, those who did not 
actually take part in the murder caDnot be held con¬ 
structively liable for the same within the meaning of 
8 . 149 Cast law discussed. Llara -21J 

Per Teja Singh J—In order that 8. 149 should 
co-i.e into effect the offence need not be committed in 
direct prosecution of the common object of the as¬ 
sembly. It is sufficient lbat the offence should be such 
that the assembly knew it to be likely to be committed; 
and it is a matter of common knowledge that, when a 
body of heavily armed men set oot to take a woman 
hack by force, some one is likely to be killed before the 
day is over : 29 A. I. R. 1942 Lab. 89, Bel. on. 

[Para 40] 

The fact that the party is heavily armed indicates 
that they apprehended serious opposition and were 
determined to overcome it at all costs. Although the 
common object of the assembly be not to kill anyone, 
tbe fac* that they had intended from the very start to 
beat down aU opposition that they might meet by nse 
of formidable weapons 6hows that the fatal attack on 
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the deceased was mado by all in prosecution of the 
common object of the assembly. [Para 31] 

(b) Criminal P. C. (1898), S. 367—Two inferences 
from conduct — That which is less harmful to 
accused should be presumed. 

Where from a particular conduct two inferences arc 
• possible, the one which is less harmful to the accused 
should be presumed. [Para 21] 

(•46—Com.) Cr. P. C., S. 367 N. 6. 

(c) Penal Code (1860), S. 460—-Applicability— 
Section applies only to those actually committing 

y lurking house trespass at night. 

Section 460 applies to those persons who have 
actually committed lurking bouse-trespass at night and 
not to those who may have accompanied their as¬ 
sociates but did not commit the offence. It applies to 
the actual doers and not to others. The act of causing 
death or grievous hurt by any one of the intruders 
would certainly make others who did not themselves 
cause the death or grievous hurt, equally liable. 

[Para 23] 

(d) Penal Code (1860), S. 149—Whether offence 
is committed in prosecution of common object is 
question of fact. 

The question whether or not a particular offence 
can bo regarded as having been committed in prosecu¬ 
tion of the common object of the assembly is one of 
fact depending upon the facts and circumstances of 
each particular case. [Para 35] 

Mahommad Amin and Shabir Ahmad — 

for Appellants. 

Kartar Singh (A.L.R.) and Hemraj Mahajan for 
Advocate-General — for the Crown. 

Mohammad Sharif J. —The fivo appellants 
along with Mohammad Khan were tried for 
^ various offences. By his order dated 7-3-1946, 
the learned Sessions Judge, Multan, acquitted 
Mohammad Khan and convicted the rest as 
follows : (i) under S. 302/149, Penal Code, and 
sentenced each of them to death; (ii) under 
S. 460/149, Penal Code, and sentenced each of 
them to transportation for life; (iii) under 
S. 366/149, Penal Code, and sentenced each of 
them to seven years rigorous imprisonment, and 
(iv) under 8.148, Penal Code, and sentenced each 
of them to three years rigorous imprisonment. 
In case the sentence of death was not confirmed, 
the sentences of imprisonment were to run con- 
currently. All the convicts appeal and the sen¬ 
tences of death are also before us for confirmation 
under 8.874, Criminal P. 0. 

[ 2 ] The small village of Hithar in the Tohsil 
of Mailsi, district Multan, was the scene of one 
murder and the abduction of two females on 
the night between 9/lOth October 1946. The 
deceased was Haveli Ram, a Patwari, who was 
livmg with his family in the village and there 
raided along with them his wife’s brother, 
Wazir Singh, with his young and beautiful 
wife Mt. Kishni. Faizu appellant fell desperately 
in love with Mt Kiahfci and as Bhe did not yield 
to his amorous overtures, Faizu, in the company 
of hia friends came from Multan in a taxi and 


broke into the bouse at midnight. Haveli Ram 
was awakened and challenged the intruders. He 
was attacked by Faizu and Pira (an absconder 
in the case) who were armed with hatchets. 
Some other blows were also given. In sheer 
haste Mt. Melan Devi, wife of the Patwari, was 
dragged out of the haveli; but when it was dis¬ 
covered that she is not the woman they wanted 
she was returned. The accused then looked for 
Mt. Kishni who was sleeping in the other part 
of the house. Her husband was horribly terri- 
fied and was concerned with his own safety 
alone. She was carried off and put into the 
motor car waiting outside. The cries of Haveli 
Ram and his family could not attract tho village 
people to their rescue. 

[3] This was not all. Another young, nn- 
married girl of fifteen, Mt. Garni by name was 
also wanted. She was living with her brothers 
who like Faizu were in the employ of Mohammad 
Khan. Four of the accused went in and lifted 
her bodily from the cot she was sleeping upon. 
Her brothers were simply stunned and could 
offer no resistance. She too was put in the car. 
The taxi then dashed back to Multan about 
forty miles away. When it reached near tho 
level crossing of the Multan Cantonment in tho 
early hours of the morning, the gate was closed 
and it had to stop. One of the accused asked the 
gate keeper to open the gate but ho refused. 
Even threats could not succeed. While they were 
thus waiting, a Head Constable and a constable, 
who were on patrol duty, reached there. Their 
suspicion was aroused. They interrogated the 
inmates as to who they were and whore were 
they going. Mfc. Kishni burst out and related 
her tale of woe. One of the accused at tho time 
quietly slipped away and the five appellants were 
left behind. They were taken to the neighbour, 
ing house of Umar Hayat, a Civic Guard Officer, 
and kept there till more police force was avail, 
able. Three hatchets and two dangs were found 
in the taxi. The Head Constable went to the 
Cantonment police station and brought with 
him some constables who arrested the aooused 
and handcuffed them. The statement of Mt. Kishni 
wa9 recorded at about 6 A* M. The accused were 
then marched off to the police station at about 
8-30 A. M. 

[4] At the time the accused were taken to the 
police station at Multan the information of what 
had happened in the village, was conveyed to 
its thana Mitru seven miles off by Saddu, the 
brother of Mt. Garni. The Sub-Inspeotor reached 
the village, noted down the injuries and recorded 
the statement of Haveli Ram. The injured man 
was then removed to the hospital, but he 
succumbed at 6-45 P. M. The autopsy was held 
on loth October at 7-46 P. M. It was found that 
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there was (l) an incised wound, l\" x V' gaping 
skin deep on the right cheek, J below the right 
eye-lid, ( 2 ) an incised wound, 1 ^' x ¥ gaping 
skin deep on the right cheek, oblique, below 
the right eye-lid and ¥ iuside the injury No : (l), 
(3) an incised wound, 1 x J 7 vertical on the angle 
of the right eye, (4) an incised wound, ¥ x i/s" 
skin deep on the back of the right hand, and 
(5) an incised wound, ¥ x skin and cartilage 
deep cutting the whole thickness of right pinna 
in its upper part. In addition there were one 
contused wound on the ear, abrasion marks on 
the forearm and right shoulder blade as also on 
the right elbow. The right upper jaw was 
fractured into small pieces; the membranes of 
the brain were congested and a blood clot semi 
fluid was pressing on the parietal and part of 
the temporal lobe. The right third rib was also 
fractured near the spine and in the right long 
cavity about four ounces of blood was present. 
Death was probably due to shock and hemor¬ 
rhage into the brain cavity caused as a result of 
the injuries nos. 1 and 2 . Injuries nos. 1 to 5 
were caused with a sharp and the rest with 
blunt weapon. 

[5] The defence is denial simpliciler . Faizu, 
twenty years old, in the Committing Magistrate’s 
Court in answer to all the questions put to him 
said that he would file a written statement. 
According to this he in the company of one Fazal 
and Lai was returning at dawn from the well 
of Allah Wasaya where he had gone to purchase 
some bullocks. The level crossing was closed and 
fire had been lit by the gaternan. He sat there 
to warm himself. The police people came there 
and implicated him as he had had a quarrel with 
the Head Constable some time before. 

[G] Ghulam Shabir, aged about twenty or 
twenty-two years, stated that he was coming 
from the house of Mt. Zohran, the keep of one 
Sayyed Hamid Shah, a Municipal Commissioner. 
Ho sat down for a smoke with one Pir Bakhsb, 
cartdriver. He was caught as the police Head 
Constable was a friend of 8. Hamid Shah. 

[7] Allah Ditta, son of Qadir Bakhsh, aged 
twenty years, said that he had passed the night 
with one Allah Ditta and had to catch a lorry 
early morning. As he reached near the level 
crossing he saw a car coming from Mailsi side. 
He asked the driver to stop. The car was soon 
surrounded by the police and as he happened to 
be nearby he too was caught. 

[8] Ghulam Hussain, son of Mohammad 
Bakhsh, aged twenty-three years, stated that he 
had gone early in the morning to purchase fuel 
wood from Lakkar Mandi. He found Ghulam 
Shabir accused detained at the house of Ummar 
Hayat. He protested as he is his friend. He was 
also caught. 
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[9] Allah Ditta, son of Pir Bakhsb, Mirasi, 
stated that he had to go to Makhana Mirasi in 
Mandi Mirasian to see his relations. When he 
passed near the level crossing he found the police 
party and the car. The Head Constable was his 
enemy and he was involved out of enmity. Some 
defence evidence was produced but the learned 
counsel has rightly not referred to it. 

[ 10 ] It is contended for the appellants that 
their presence at the house of Haveli Ram and 
later at the house of Mt. Garni is not proved, \ 
that they did not carry off Mt. Kishni and 
Mt. Garni and that in any case all cannot be 
punished for murder. The incident at the house 

of the deceased Patwari is deposed to by 
Mt. Melan Devi (p. w. 4), Mt. Kishni (p. w. 5 ) 
and her husband Wazir Singh (p. W. 6). 

Mt. Melan Devi found the five accused in her 
courtyard. Of these she already knew two,-that 
is, Faizu and Pira absconder. Faizu was the 
servant of Mohammad Khan, the owner of the 
village, and as such he was frequently seen and 
was very well known. On a challenge by the 
deceased, Faizu, Pira and one other person who 
were armed with hatchets inflicted injuries and 
carried her off. But she was returned. Her 
statement is fully supported by Mt. Kishni and 
Wazir Singh (p. W. 6). It was urged that it wa3 
dark and as there was no light in the house, the 
assailants could not be identified nor their 
number ascertained. It is, however, significant 
that Mt. Kishni who made her statement in ) 
Multan in the early hours of the morning of 10 th 
October clearly stated that five persons had come 
into their house and Faizu appellant gave the 
chhavi blow to the Patwari on his face. This 
accords with the information given at Mitru 
police station by Saddu at about 9 A. M. the 
same day. These two persons were at the 
moment forty miles apart and were giving 
versions of what they had seen, independently 
of each other and where it agrees with each 
other’s, its value must necessarily be very great. 

It was argued that Wazir Singh (P. W. 6) was 
not in the house. Reference is made to the state¬ 
ment of Saddu P. W. that when he went to the 
house of the Patwari, he did not see him (Wazir 
Singh). To the same effect is the statement of 
Faiz Bakhsh Lambardar. Wazir Singh had hid 
himself behind a bharoli (an earthen bin) the 
moment the attack was made. This conduct, it 
is argued, was unnatural and if he had been 
there he would have stood up to the assailants. 

But Wazir Singh was of a different stuff and 
was more concerned about his safety than about 
his honour. His presence is referred to in the 
statement of Mt. Kishni lhade at Multan as also 
in the report made by Saddu at Mitru police 
station. Under the circumstances I am not 
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prepared to conclude that Wazir Singh wa3 not 
in the house. Even if he was not there, the 
attack on Haveli Ram and the abduction of 
Mt. Eishni are proved by the evidence of 
Mt. Eishni and Mt. Melan Devi herself. 

[ 11 ] In addition to this there is the dying 
declaration of the Patwari. This was made to 
the Sub.Inspector of Police at about 11 or-ll-30 
A. M. In it five persona are mentioned who broke 
into the house and made the attack. Out of 
these the names of Faizu, Pira (absconder) and 
Ditta alias Mammi are mentioned. Faizu struck 
on his face with the hatchet. An earthen lamp 
was also burning at the time. It was further 
mentioned that Faizu Baksh Lambardar, Allah 
Dad and Saddu came in the morning and were 
told the story and directed to make the report. 
This coupled with the evidence mentioned above 
leaves no room for doubt that Faizu appellant 
did injure the deceased whatever doubt there 
may be about the part played by others. 

[ 12 ] The other incident of Mt. Gami's abduc¬ 
tion is proved by Mt. Garni herself (p. w. 7 ), 
Saddu and Allah Diwaya, her brothers (p. w. 8 
and p. w. 9). Four persons entered into her 
house and took her away. Her brothers raised 
the alarm and were threatened with chhavis. 
To the same effect is the statement of her two 
brothers Saddu and Allah Diwaya. Faizu, Pira 
and Allah Ditta alias Mammi wore dearly 
name#. Allah Diwaya mentioned Faizu and 

t Pira only. The evidence of these witnesses is 
qmte clear and straightforward and there is no 
reason why it should not be given the fullest 

weight, borne minor discrepancies here and there 

have been pointed out, but these lose all value in 
the face of the hard fact that a few hours later"all 
the five appellants and the women were found 
in the car near the level crossing in Multan. 

1 hero could be only one conclusion that these 

JF r8 “ n * Wh0 had carried off Mt. Kishni 
? a “‘ / rom v ^ Ia S e Hithar in ft cruel 
and highhanded manner. Moreover, there is the 
testunony o f Wahid Bakhsh, the driver of the 
taxi, that there were six persons, the'five appel- 
iante and one absconder, who started from and 

S™* 6 * to “^tan. He fully supports the entire 
prosecution story—of course, suppressing some 
facta here and there to save his own skin. Then 

tho Head OwBtaWe who 
aU . tho a PPeUants near the gate. This 
mass of unimpeachable evidence places the pro. 
seoution case beyond doubt. 

clear 83 abovG di30 “33ion, it would be 

2?” ^ Faizu appellant was certainly the 

for h ° 6aV * fa ‘ al blowa and ““St answer 

Oertaii? T* i* nobod y could 

P«ra absconder is not before us, and 

nothing need be said about him. The case for 


the prosecution is that five persons went into the 
house of Haveli Earn and one stayed outside 
near the car. Who that one was cannot be known. 
This doubt will, of course, benefit all the other 
appellants. 

[14] The more important question is: To what 
extent and for what offence are the other appel- 
lants liable? The answer to this shall depend on 
the application of s. 149,1.P.C, This reads thus: 

“If an offence is committed by any member of an 
unlawful assembly in prosecution of tbe common object 
of that assembly, or such as tbe members of that 
assembly knew to be likely to be committed in prosecu¬ 
tion of that object, every person who, at the time of the 
committing of the offence, is a member of the same 
assembly, is guilty of that offence.” 

[is] Section 149, Penal Code, fixes liability on 
a person for the offence he himself did not com¬ 
mit in two cases only: (l) Where it was com- 
mitted in prosecution of the common object, 
that is, in order to achieve or accomplish tbe 
common object of the unlawful assembly of 
which he was a member; and ( 2 ) where the 
members of the assembly knew it to bo likely to 
be committed. 

[ 16 ] In tho first alternative the offence bad 
to be committed before the common object could 
be achieved and in tho second it was not neces¬ 
sary that it should be committed but in all pro¬ 
bability it would be. The common object as 
pointed out in [Madat Khan v. Empress] 61 p. r. 
1887 (Or.) 1 refers to anyone or more of the objects 
mentioned in s. 141, Penal Code. Such purposes 
as over-powering all resistance,' ‘resisting to 
the utmost,' ' using forco if necessary' however 
convenient the phrases may be, are not recog. 
nised by the Legislature either as ends or means 
to an end. Every common object' involves the 
commission of an offence either as the common 
end or as a means to the common end. It neces. 
sanly contemplates an attempt to commit that 
offence and the commission of every minor 
offence is involved in the greater offence and 
any attempt to commit any such minor offence. 

[17] In the present case, the appellants have 
been charged with and convicted of murder in 
prosecution of the common object. It is common 
ground that the party had set out with the 
common object of abducting the two females 
and some of them had armed themselves with 
hatchets. It is also undeniable that abduction 
implied the use of force and it may be taken to 
have been known beforehand that the women 
would not accompany them without it. But 
would the use of force attain to the highest 
degree of violence and the presence of the parti¬ 
cular intention to commit murder ? Abduction 
may or may not be accompanied with murder 
It is after all a question of faot to be d etermined 

1. (’87) 61 P. R. 1887 Or. ~- 
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like any other fact in a particular case. In order 
to bring the case within the mischief of Part I 
[of S. 149, Penal Code, it has to be established 
'that the appellants other than Faizu were bent 
[upon killing if need be to carry off the women. 
iThe perilous character of the adventure, the 
mature of the weapons carried and their use aro 
all relevant factors but that is not all. The 
intention or knowledge is of greater importance. 
Each one of the members, who is to be construc¬ 
tively punished for murder, must be proved to 
have harboured or shared that determination to 
kill. The weapons may have been, as often they 
are, intended to strike terror or to cause injuries 
but not necessarily to cause death. The main 
argument of the learned counsel for the Crown 
is that where a party of men armed with deadly 
weapons set out to abduct a woman, it may be 
presumed that thero was an intention to kill 
and reliance is placed on [Fatnaya Lai Khan v. 
Emperor] A. I. R. 1942 Lah. 89. 2 That is an 
extreme case. In that case, the coercive machi. 
nery of law to restore the wife had failed. The 
negotiations to give another girl instead had also 
fallen through and the woman was living openly 
with her paramour when the party of the accused, 
fifteen to twenty in number, rode down the road 
armed with spears and other dangerous weapons. 
An appeal to their feelings of brotherhood was 
met with a spear thrust followed by more which 
resulted in the death of two. It was observed 
that "it is a matter of common knowledge that, 
in any village of the North-Western Punjab, 
when a body of heavily armed men set out to 
take a woman back by force, some one i3 likely 
to be killed before the day is over." These 
observations cannot be appreciated without refer¬ 
ence to the antecedent circumstances and the 
pitch to which the feelings of the parties had 
been worked up. [Dhian Singh v. Emperor] 16 
P. R. 1915 (cr.) 3 was the other case referred to. 
It was found that "the common intention was to 
commit dacoity, that the party was going heavily 
armed, that there was every likelihood of some- 
thing occurring either on their way or at the 
scene of dacoity to interfere with their highly 
criminal plans, and that their deliberate inten- 
tion was to use their arms, whenever necessary, 
either to effect the object in view or to avoid the 
risk of capture at any stage in the adventure." 
These cases proceed on their own facts. 

[ 18 ] The learned counsel for the appellants 
relies on Cl P. R. 1887 (Or.), 1 [Behari v. Emperor] 
A. h R. 1924 ALL. 6 70* and [In re Manakhal 

2. (’42) 29 A. I. R. 1942 Lah. 89 : I. L. R. (1942) Lah. 

470 : 199 1. C. 870. ^ 

3. (’15) 2 A. I. R. 1916 Lah. 418 : 16 P. R. 1915 Cr. : 
30 I. C. 737. 

4. (’24) 11 AI.B. 1924 All. 670 : 83 I. C. 714. 



Kumaran] A. I. R. 1942 Mad. 446.® In 61 p. r. 
1887 (Cr.) 1 an encounter took place between some 
Sayyads on one side and pathans on the other. 
Death was caused by Habib. There were two 
firearms one of which was fired by Himat at 
Ali Naki when he pursued Habib as he fl^d with 
the weapon which wounded Jaffar Hussain. 
There were also two knives. It was pointed out 
at page 169 that 

“the common object appears to me to have been, by 
means of criminal force, or show of criminal force, to 
enforce some supposed right of Himmat as a Pathan to 
redress or retraction from Ali Naki and his fellow 
Sayyeds. Whatever offence, involving violence, the 
party of Pathans may have known to be likely to be 
committed, I certainly cannot find that tbe common 
object involved causing the death of a Sayyed.’* 

Again, at page 166 it was pointed out that 
“tbe test whether an offence is committed in prosecution 
of the common object is, whether the common object is 
prosecuted in fact as well as in the intention of the 
doer. When that is the case, every person who is 
engaged in prosecuting the Fame object may well bo 
held guilty of an offence which fulfils or tends to fulfil 
tbe object which he ia himself engaged in prosecuting. 
It must, however, be clearly understood that offence 
executes or tends to execute the common object, unless 
the commission of that offence is involved in the com¬ 
mon object.** 

“When this is not the case, the offence committed, 
not being cpmmitted in prosecution of the common 
object, in its strict sense, may yet fall under the second 
branch, and if it be such as tbe members of the 
assembly knew to be likely to be committed by a person 
engaged in prosecuting the common objeot, and acting 
with the purpose of executing it, may fairly be imputed 
to the other members of the assembly. 

Further on, it was observed that 
“the second branch of the definition in S. 149 indicates 
clearly that offences not likely to be committed in pro¬ 
secuting the common object, and even offences likely 
to be committed but 7iot blown to be likely , are to be 
excluded from imputable offences. This being so, the 
natural inference from the terms of the second branch 
seems to be that only those offences are to bo imputable 
under the first branch, the commission of which was 
necessarily contemplated by the members of the assem¬ 
bly by reason of their entertaining the common object, 
that is to say, offences which the execution of tho 
common object by the means (if any) proposed neces¬ 
sarily involved.” 

This judgment was delivered by Sir Meredyth 
Plowden, that eminent jurist who ever adorned 
the Bench of this Court and exhaustively dis¬ 
cussed the meaning and the implication of S. 149. 
In spite of the fact that murders had been com¬ 
mitted', the other persons constituting the unlawful 
assembly were not held guilty of murder but of 
rioting only armed with deadly weapons. 

[19] The case reported in A.I.R. 1924 ALL. 670* 
is one the facts of which are distinguishable. 
There the abducted woman herself was killed 
and certainly it could never be tho object of the 
unlawful assembly to kill the very object for 
which they had constituted the assembly and to 
effect which they had set out from their v illage. 

5. (*42) 29 A.I.R. 1942 Mad. 446 : 202 I. C. 311. 
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In the course of the judgment it was, however, 
pointed out that 

“section 149 covers two classes of acts. The two parts 
of the section are quite distinct though the same act 
may, and frequently docs, fall under both. The first 
class of acts are those committed in prosecution of the 
common object of the assembly. The act may be that 
of one individual accused, but if it is committed in 
furtherance of the cud which they all have in view, all 
the accused are liable for it. The second class of acts 
are those which the accused knew to be likely to bo 
committed in connection with the carrying out of their 
common purpose.'* 

[20] In A. L R. 1942 Mad. 446 5 the appellants 
created a disturbance by going to that part of 
the pandal which was reserved for the women¬ 
folk. They insulted them and began to annoy 
them. Some of the temple managers including 
the two murdered men went and ejected^them. 
There was no further trouble that night but the 
following night at about 10 o’clock the appel¬ 
lants arrived at the temple and began to repeat 
their performance of the night before. On that 
occasion there was a scuffle and blows were 
exchanged on both sides. Before they could be 
driven out, several injuries were inflicted on the 
appellants and one of them received an incised 
wound inches long across the back. About 
an hour later the appellants returned in order 
to have their revenge on the temple managers 
for the rough treatment they had received. 
Appellants l and 2 were armed with a pen-knife 
and a dagger respectively and it was the pro- 
*1 sedition case that the common object of the 
unlawful assembly thus formed was to kill the 
managers, members of their families and their 
supporters. The learned Judges observed : 

‘‘Thoro is no doubt tbo possession of the two weapons 
by the first two appellants has to be considered. One of 
thorn is a dagger about the lethal nature of which there 
can bo no doubt but the other is only a small pen-koife 
and wo consider that in all the circumstances ?of the 
case, the evidence is insufficient to show that the com¬ 
mon object'd tho appellants was murder. We consider 
their common object was only to cause hurt.” 

The appellants were simply punished for hurt 
and not for murder and their companions were 
punished under S. 324 read with s. 149 , Penal 
<Jode. 

[ 21 ] In view of what has been discussed above, 
let us consider the present case. It was not dis¬ 
puted and cannot be disputed that the common 
object of the appellants when they started on 
thmr hazardous journey from Multan was to 
abduct the two females. No resistance whatso¬ 
ever was contemplated or expected. The Patwari 
with whom Mt. Kishni was living was known to 
be away from the house and it is in evidence 
tnat it was by chance that he returned the same 
evening. The conduot of Wazir Singh, the hus. 
band of Mi Kishni, leaves no room for doubt 
<tbat he was not a man who would risk his own 
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life for the sake of saving the honour of his 
wife. No resistance could, therefore, be expected 
from him. Some of the appellants had hatchets 
and the others were armed with dangs but these 
were carried not necessarily with a view to 
commit murder but to strike terror and overawe 
the people who might come to the rescue of the 
females. Unless it is proved that the appel¬ 
lants knew it from the beginning that mur. 
der would also be committed in order to achieve 
their object of abducting the females, the appel¬ 
lants who did not actually take part in the 
murder cannot be held constructively liable for 
the same within the meaning of S. 149, Penal 
Code. There is no such evidence upon the record. 
If the deceased Patwari had not challenged the 
intruders, there may have been no murder at 
all. Faizu, appellant, when he gave blows to the 
Patwari with a view to kill him was acting not 
in prosecution of the common object of tho 
assembly but was going beyond the object. He 
may be said to be acting in prosecution of his 
own private object. It may be that even he had 
no intention to kill the Patwari beforehand and 
be conceived that intention on the spur of the 
moment. The mere fact that murder was ac¬ 
tually committed is no reason for holding that 
the appellants knew that it had to be committed 
in order to achieve the objeofc for which they 
had met and acted together. But looking to the 
nature of the weapons and the nature of their 
adventure, I have no doubt that the appellants 
could be presumed to have had the knowledge 
that the weapons they were carrying might havo 
to be used and if they were used, they could be 
fixed with the knowledge that grievous injuries 
would be the result. Where from a particular 
conduct, two inferences are possible, I would 
presume the one which is less harmful to the 
accused. The appellants other than Faizu are, 
therefore, guilty under S. 326, Penal Code, read 
with s. 149 as the ofifence was committed either 
in prosecution of the common object or which 
was known to be likely to be committed to 
aohieve that object. I would, therefore, disagree, 
mg with the learned Sessions Judge, hold that 
the appellants other than Faizu are guilty only 
under s. 326 and not of murder. The conduct of 
the appellants was wantonly cruel and they 
deserve the maximum punishmont provided by 
law. I would therefore sentence them to trans. 

portation for life under S. 826 read with S. 149, 
Penal Code. ' 

[ 22 ] All the appellants were further convicted 
under s. 460 read with s. 149, Penal Code. Seo. 
tion 460 reads os follows : 

“II, at the time of tho oommitting of lurking hernia, 
trespass by night or house-breaking by ntaht anv 
person guilty of such oflonoe shall voluntarily2 
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attempt to cause death or grievous hurt to any person 
every person jointly concerned in committing such 
lurking house-trespass by night or house breaking by 
night, shall be punished with transportation for life 
etc.” 

[23] This section evidently applies to those 
persons who have actually committed lurking 
house-trespass at night and not to those who 
may have accompanied their associates but did 
not commit the offence. It applies to the actual 
doers and not to others. The act of causing 
death or grievous hurt by any one of the intru¬ 
ders would certainly make others, who did not 
I themselves cause the death or the grievous hurt, 
equally liable. On the evidence on the record 
only two appellants i. e., Faizu and Allah Ditta 
alias Mammi were definitely proved to have 
committed lurking house trespass at night. Faizu 
and Allah Ditta alias Mammi, therefore, are 
convicted under s. 4C0, Penal Code, and are 
sentenced to 7 years’ rigorous imprisonment. 

[24] There can be no dispute that all the 
appellants would be guilty under s. 366 read 
with S. 149, Penal Code, and I would maintain 
their conviction under this section as also under 
S. 148, Penal Code. The result is that the convic¬ 
tion and sentence of Faizu appellant are main¬ 
tained and his appeal dismissed in toto. The 
conviction of Allah Ditta alias Mammi under 
S. 302/149, Penal Code, is set aside and he is 
convicted instead under S. 326 read with s. 149, 
Penal Code and sentenced to transportation for 
life. His conviction under S. 460, 366/149 and 
148, is maintained but the sentence under s. 460 
only is reduced to seven years’ rigorous impri¬ 
sonment. The sentences under S. 366/149 and 
S. 148, Penal Code, are upheld. All the sentences 
to run concurrently. 

[25] The conviction of Shibbu, Allah Ditta 
and Ghulam Hussain under S. 802/149, Penal 
Code, is set aside and they are convicted instead 
under S. 326 read with s. 149, Penal Code, and 
each is sentenced to seven years’ rigorous impri¬ 
sonment. The conviction under s. 460, Penal 
Code, is reversed and the appeal accepted to that 
extent. The convictions and sentences under 
S. 366/149 and 148, Penal Code, are maintained. 
All the sentences to run concurrently. The sen¬ 
tences of death in the case of Allah Ditta alias 
Mammi, Shibbu, Ghulam Hussian and Allah 
Ditta are not confirmed. The death sentence of 
Faizu is confirmed. 

[ 2 G] Teja Singh J.—The facts of the case are 
given in the judgment of my learned :brother 
and it is not necessary to recapitulate them. 
My learned brother has taken the view that the 
findings of fact arrived at by the learned Ses¬ 
sions Judge regarding the commission of the 
offence by the party of the appellants are correct 
and I am generally in agreement with him on 
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this point, I am also in agreement with my 
learned brother that .the conviction of Faizu 
appellant under s. 302, the conviction of all the 
appellants under S. 36G/149 and under s. 148, 
Penal Code and the sentences awarded to them 
by the trial Judge on these counts should be 
upheld. I, however, regret that, with all respect 
to my learned brother, I cannot accept his con¬ 
clusion that the offence the appellants other than 
Faizu committed with respect to the causing of 
the death of Ilaveli Ram comes under the 
purview of s. 326, Penal Code. My own opinion 
is that they were all constructively liable for the 
offence of murder by virtue of S. 149, Penal Code 
and that their conviction under S. 802 read with 
S. 149, Penal Code by the Judge of the Court 
below was not open to any objection. 

[27] It is established by evidence that a party 
of six persons went to Haveli Ram's house in a 
motor car at the dead of night. Three of them 
were armed with spears and two with dangs - 
Nothing is known about the sixth. It may be 
that he too was armed with a lethal weapon or 
he was empty handed. One of them and the 
chauffeur remained outside the house, probably 
near the car which was made to stand at some 
distance from the house. The remaining five 
persons made their entry into the house by 
breaking open the outer door or otherwise. They 
first went to the place where Haveli Ram and' 
his wife were sleeping. Haveli Ram challenged 
them and on this ho was attacked and injured 
by Faizu and Pirn. Out of the 10 injuries that 
were found on his body at the time of post 
mortem examination, five were incised wounds,, 
one on the forehead, two on the face and one 
each on the right hand and the right pinnal. 
After this the culprits dragged Haveli Ram’a 
wife Mt. Melan Devi outside the house near the 
motor car and when they discovered her identity 
in the light of the head lamps of the car, that 
were switched on for the purpose, they let her go 
and abducted Mt. Kishni from the house. From 
there the party drove to Mt. Gami’s house and 
abducted her also. All tbe six culprits and the 
two women were in the car when it stopped at- 
tbe level crossing near the railway station, 
Multan Cantonment. Pira escaped while the 
remaining five were arrested. It has also been 
proved that the hatchets and the dangs were 
recovered from the car. It is clear from the evi¬ 
dence of Mt. Melan Devi, Wazir Singh and 
Mt. Kishni as also from the dying declaration of 
Haveli Ram that Faizu and Pira, were the 
persons who attacked and injured him. Pira is 
not before us. So far as Faizu is concerned, 
there can be no doubt that ho acted with the 
intention of causing Haveli Ram’s death or of 
inflicting injuries that were likely to cause death- 
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and he was guilty of the offence of murder. He 
was also guilty under S.S66, Penal Code on two 
counts for abducting Mt. Kishni and Mt. Garni. 
It was conceded before us by the learned 
counsel for the appellants that the conviction 
of Faizu under Ss. 302 and 366, Penal Code, could 
not be challenged. They further conceded that 
if it be taken as established that if the other 
appellants were members of the accused party 
from the very start and trespassed into the 
** bouse wherefrom Mt. Kishni and Mt. Garni 
were abducted, their conviction under s. 866 
read with s. 149, Penal Code, wa3 justified. 

[28] What they urged was that the appellants 
other than Faizu could not be held liable for 
Haveli Ram's murder or the injuries that were 
alleged to have been inflicted upon the other 
inmates of his house and accordingly their con¬ 
viction under S. 302, Penal Code, was not legal. 
First of all the learned counsel argued that 
since according to the statements of Wazir 
Singh, Mt. Kishni and Mt. Melan Devi only 
five persons entered Haveli Ram’s bouse and 
since one of the six culprits, who are alleged to 
have formed the parjy, is not before the Court, 
it cannot be said with certainty that the com¬ 
panions of Faizu and Pira, who went into the 
house with them, were all the other appellants. 
It was urged that admittedly one of the six 
persons remained outside the house and did not 
go in and the prosecution evidence has not been 
1 to prove that that person could not have 
been Ghulam Sbabir, Ghulam Hussain Allah 
Ditta or Ditta alias Mammi. I think that there 
is considerable force in this contention, but 
at the same time I am of the opinion that it 
cannot affect the criminality of the persons who 
are before us. As I shall show hereafter, the 
case comes within the purview of s. 149 , Penal 
Code and each one of the members of the party 
that wont to Havoli Ram’s bouse is guilty of 
the offence of murder regardless of the question 
whether he actually participated in the attack 
upon Haveli Ram or even though he remained 
outside the house in order to prevent people 
from coming to the rescue of their victims or 
to keep guard over the motor driver. It was 
then argued by the learned counsel that Haveli 
Ram s murder was not the common object of 
the accused party and accordingly no other 
person except those who actually participated 
in the murder was liable for it. This appears to 

deration 8 ^ ° D 7 queskion ^at re< l uire 3 consi. 

<‘if C AnU he "° rda of s ’ 149 ‘ Penal are: 
Jawful “ mm,Ued ^ ^ "ember of an un- 

of th»^oT b M iD pro8eo L ut,on of the common object 
of that assembly or such as the members of that 

. be likely to U ownml-tad In prosocu- 
on of that object, every person who at the time of 


the committing of that offence, is a member of tho 
same assembly, is guilty of that offence.” 

[30] It will be seen that the section is divisi¬ 
ble into two parts : the first part applies when 
one of the members of the assembly commits an 
act which is in prosecution of the common 
object of the assembly, and the second when the 
act, though not committed in prosecution of the 
common object of the assembly, is of such a 
nature that the members of the assembly knew 
that it was likely to be committed in prosecu¬ 
tion of the common object. In this case it can¬ 
not be denied that the common object of tho 
assembly was to abduct Mt. Kishni and Mt. 
Garni, and in view of the weapons carried by 
£t least five persons of the assembly it is clear 
that they intended to use force in order to meet 
and overcome the obstruction that might come 
in their way. Mt, Garni was living with her 
parents and the accused party must have been 
aware that some of the members of the family 
would be in the house and it was very likely 
that they would prevent them from taking 
away the girl. Mt. Kishni was putting up with 
Havali Ram and his wife and had been brought 
there by her husband Wazir Singh. The con¬ 
tention that Wazir Singh was not in the house 
on the night of the occurrence is baseless, and 
I am satisfied that he was sleeping on a sepa¬ 
rate cot near Mt. Kishni when the accused 
party came in. It is correct that Wazir Singh 
acted very cowardly and did not even raise his 
little finger for the help either of Haveli Ram 
or of his own wife, but surely the accused party 
could not have expected such a sort of conduct 
from him. On tho other hand, they must have 
believed that he would offer every opposition 
that a normal man would in similar circum¬ 
stances, and it was in order to overcome that 
opposition with force and violence that they had 
armed themselves with a large number of lethal 
weapons. Haveli Ram was the patwari of the 
village and Wazir Singh was his wife’s brother. 
It was, therefore, natural to think that he 
would not allow Mt. Kishni to be taken away 
without any struggle. 

[31] The appellants' counsel referred us to a 
statement of one of the witnesses that Haveli 
Ram had been absent from the village for about 
a fortnight and returned only on the day pre¬ 
ceding the night of occurrence. Relying upon 
this fact the counsel advanced the argument 
that the appellants must have known that 
Haveli Ram was not in the house and accord, 
jngly they must have believed that there would 
be no difficulty in their carrying out their mis¬ 
sion, that is to say, the appellants did not 
expect to meet with any kind of opposition and 
it cannot, therefore, be said that they intended 
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to use their weapons in order to abduct ML 
Kishni. In the first place, there is nothing in the 
evidence to show that the appellants thought or 
had reason to think that Haveli Ram would 
not be in the house. If they were keeping a close 
watch over his movements and had found out 
that he had gone out, it is permissible to think 
that they must also have been informed of his 
return. In any case, even if they did not expect 
to find Haveli Ram in the house, they had no 
reason to think that "Wazir Singh or ML Melan 
Devi, wife of Haveli Ram, would also not be 
there. On the other hand, the fact that the party 
was so well and heavily armed indicates that 
they apprehended serious opposition and were 
determined to overcome it at all costs. Other- 
wise, if they thought that they had simply to 
walk into the house and they would be able to 
carry away Mt. Kishni, they would not have 
gone either in so large numbers or having armed 
five of them in the manner they did. I am pre¬ 
pared to concede that the common object of the 
assembly was not to kill Haveli Ram or anyone 
else, but in view of the fact that they had in¬ 
tended from the very start to beat down all 
opposition that they might meet by use of for¬ 
midable weapons like hatchets and dangs t my 
view is that Haveli Ram was attacked in prose¬ 
cution of the common object of the assembly. 
The phrase “in prosecution of the common object 
of the assembly” has been the subject-matter of 
comment in several cases, but there has been no 
difference of opinion on the point that they are 
equivalent to 'in order to attain the common 
object.' 

[32] I may in this connection refer to Crimi¬ 
nal Appeal No. 837 of 1945, recently decided by 
a Division Bench of this Court, to which I was 
a party. In that case, a number of Hindus 
had collected together to prevent Mussalmans of 
their village from taking beef to the village. 
One of the members of the Hindu party was 
armed with a gun and some of his companions 
carried other lethal weapons. It was proved by 
the evidence that efforts had been made to 
induce the Hindu party to allow the Mussal¬ 
mans to proceed without any obstruction, but 
they all proved abortive. The Mussalmans per¬ 
sisted in proceeding to the village with beef and 
when they reached the Hindu party, they were 
fired at by them. The shots hit certain Mus¬ 
salmans but none of them proved fatal. It was 
held that the person who actually fired the gun 
was guilty of the offence under S.807, Penal 
Code, while his companions who were proved to 
be the members of the unlawful assembly, were 
constructively liable for the offence of attempt 
to murder by virtue of S. 147 because the gun 
Wii.. hred in prosecution of the common object 


of the assembly. The learned counsel for the ap¬ 
pellant relied upon a.I.r. 1924 ALL. 670. 4 In that 
case too, the common object of the unlawful 
assembly was to carry off by force a woman. 
Two of the members of the assembly carried 
spear3 and the remainders were armed with 
lathis. They broke into the house of the woman 
at midnight and attacked the inmates. One of 
them called Noni speared the woman whom they 
had come to abduct in the abdomen and she 
died. The other inmates of the house received 
minor injuries. Noni was convicted by the Ses¬ 
sions Judge under S. 302, while his companions 
were convicted under S.149, Penal Code. All the 
convicted persons appealed to the High Court. 
The Crown, on the other hand, urged that the 
convicts other than Noni should also have been 
convicted under S. 302 read with S. 149, Penal 
Code. Rejecting the contention of the Crown, the 
learned Judges held that the common object was 
to -carry off ML Bibbo alive and her death 
could not be said to have been caused in the 
prosecution of the common object. I cannot 
understand how this case can help the present 
appellants, because here Haveli Ram, who was 
killed, was not the person whom the appellants 
came to abducL On the other hand, observa¬ 
tions made by the learned Judges as regards the 
applicability of the second part of S.149 go 
against the appellants. I shall have occasion to 
refer to this case again when I deal with that part. 

[33] Then the learned counsel referred to 
A. I. R. 1942 Mad. 446. 5 In that case the', party of 
the accused consisting of five persons went to a 
pandal reserved for womenfolk, insulted them 
and began to annoy them by throwing discarded 
bidi ends at them. The manager of the.temple 
and some of the uralars or temple managers 
went and ejected them. There was no further 
trouble that 'night, but the accused party went 
again to the temple on the following night and 
began to repeat their performance of the night 
before. The persons who were then ordered to 
eject them did not find the task so easy, and 
there was a scuffle and blows were exchanged 
on both sides before the accused party could be 
driven out. An hour later the accused party 
returned in order to have their revenge on the 
uralars. One of them was armed with a pen¬ 
knife and the other with a dagger, and they both 
succeeded in stabbing two uralars. It was held 
that in all the circumstances of the case and the 
nature of the weapons used, the evidence was 
insufficient to show that the common object of 
the accused was to murder. The following obser¬ 
vations were made by the learned Judges as 
regards the applicability of S. 149 : 

"Nor do we think, if we confine ourselves to Cl. 1 of 
S. 149, that the language used presents any difficulty. 
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Tbo plain literal meaning of ‘in prosecution of would 
seem to be ‘in order to achieve or attain ,, Prosecution’ is 
derived from Latin, and the root meaning of the word is 
‘to follow.* When a person has already attained or 
caught up with his object and passes beyond it he can 
no longer be said to be pursuing or prosecuting it. We 
think that the actions of the two appellants cannot be 
considered as indivisible, but must be analysed into two 
parts. In so far as they were prosecuting the common 
object of the assembly, these appellants intended to 
cause hurt and did cause hurt to Raman and Nara¬ 
yanan. But they also intended to kill Raman and 
Narayanan or cause them such bodily injuries as would 
* be sufficient to cause their deaths. In conceiving and 
carrying out that intention they were not acting in 
prosecution of the common object but in prosecution of 
private objects of their own. 1 ' 


[34] I have no hesitation to coining to the 
conclusion that no help can be derived by the 
appellants from this case either. There the com¬ 
mon object of the assembly was just to give a 
beating to their opponents and it was held that 
causing death could not be in prosecution of 
that object. In the case which is before us, the 
common object of the assembly wa9 to abduct 
Mt. Kishni. Beforo the accused party could ac¬ 
complish their object, they were obstructed by 
Haveli Ram, and it was quite apparent that 
they should either attack and kill Haveli Ram 
or give up their object. So the attack upon 
Haveli Ram became necessary in order to 
achieve or attain the common object and apply¬ 
ing the principle laid down by the learned Judges 
of the Madras High Court it was in prosecution 
of the common object of the assembly. 


(36) The other case cited before us was 61P. R. 
1887 Or., 1 a decision by Plowden J. of the Chief 
Court, Punjab. With.regard to the first part of 
S. 149, Penal Code the learnod Judge held that 
the test whether an offence is ‘committed in pro¬ 
secution of the object’ is whether the common 
objeot is prosecuted in fact as well as in the inten¬ 
tion of the doer. When that is the case every 
person who is engaged in prosecuting the same 
object may well be held guilty of an offence 
which fulfils or tends to fulfil the objeot which 
ho is himself engaged in prosecuting. The learn¬ 
ed Judge further held that no offence, however, 
executes or tends to execute the common object! 
unless the commission of that offence is involv-’ 
ed in the common object. I have already point 
ed out that the accused party in the present case 
apprehended, and they had every reason to 
apprehend, that they will meet with opposition 
in execution of their object whioh was to abduot 
the two women and it was a part of their inten¬ 
tion to use violence to defeat that opposition. It 
is airo clear that Haveli Bam was attacked and 
beoause as long as he was alive or at least 
able to offer resistance he would have made it 
impossible for the accused party to take away Mt. 
iiiahni. I have, therefore, no doubt in my mind 


that the common object was prosecuted ‘in fact 
as well as the intention of the doer’ and all the 
members of the accused party who were engag¬ 
ed in prosecuting the above mentioned object 
were guilty of the offence relating to Haveli 
Ram’s death. In view of the fact that the use of 
force was inherent in the offence of abduction 
and was contemplated by the accused party 
from the very start, I am also convinced that 
the commission of the offence of murder was 


involved in it, particularly when we take into 
consideration the number and nature < ^weapons 
carried by the members of the assembly. As has 
been rightly observed by my learned brother 
the question whether or not a particular offence 
can be regarded a3 having been committed in 
prosecution of the common object of the assembly 
is one of fact depending upon the facts and 
circumstances of each particular case. 

[36] In the Punjab Record case 1 the common 
object of the assembly was to enforce 6ome 
supposed right of one Himmat as a Pathan to 
redress or retraction from Ali Naki and his 
fellow Say ads and the learned Judge held that 
in spite of the fact that two of the accused per¬ 
sons carried firearms, whatever offence, involv¬ 
ing violence, the party of Pathans may have 
known to be likely to be committed, he could 
not find the common object involved causing 
the death of a Sayad. Taking into consideration 
the trivial nature of the object the learned Judgo 
was even reluctant to hold that the Pathans 
knew that the firearms would be used to cause 
death-, "without any circumstances extenuating 
the act of homicide.” His words were : 

“I think tho most that can be said is that they might 
reasonably have expeoted and did expect that if serious 
resistance was offered by tbo Sayads, there would bo 
bloodshed and more or less serious bodily injury would 
bo caused and possibly death." 

He then added : 

‘‘But there are many significant facts to bo considered. 
In tho first place there was no previous enmity between 
the Sayads and Pathans. In tho next, though there 
may have been some concert between... .there was none 
between the 10 Pathans.The Sayads wore unarm¬ 

ed, and tho Pathans may not unreasonably havo ox- 
pected that their formidable armament would ovorawo 

tho Sayads.Tho shooting of Jafar Hussain by 

Habib seems to have occurred almost immediately : it 
was naturally followed by a rescue of Habib by the 
Pathans from Ali Naki, but they did not seriously 

injure All Naki when he was at their mercy.It 

seems open to question whether the act of Habib did 
not very muoh exceed their expectations, rather than 
merely fulfil them; whether in short the effect of their 
combined action was not an unexpected as well as an 
unintended result. On tho whole oiroumstances, I do 
not think that it can be safely affirmed that tho 
1 athans know that murder was likely to be committed, 

l \ lhat the aocosod are consequently not 

liable to be convicted of murder." 


iou none or inese observations can apply 
the present case for the simple reason that t 
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nature of the common object of the assembly, 
the manner in which they had armed themselves 
and the fact that they had provided themselves 
with a motor car is unmistakable proof of the 
fact that they intended and had made prepara¬ 
tions to go to any length even to the extent of 
causing death in order to attain their object. 

[33j I wish also to add that even second part 
of s. 149 would apply to the present case and 
whether or not Iiaveli Ram’s murder took place 
in prosecution of the common object of the 
assembly it being the offence that the members 
of the assembly knew to be likely to be 
committed in prosecution of that object each one 
of the appellants was guilty of it. In this respect 
I rely upon the observations appearing in A. I. R. 
192-4 ALL. G70 4 quoted by the appellants’ counsel 
and referred to above : 

The law said the learned Judges, "applicable does not 
admit of any doubt, but as it is sometimes mi>under* 
stood it may be well to state it. S-ction 149 covers two 
classes of acts. The two parts of the section are quite 
distinct though the same act may, and frequently does 
fall under both. The first class of acts are those 
committed in prosecution of the common object of the 
assembly. The act may be that of one individual 
accused, but if it is committed in furtherance of 
the end which they all have in view, all the accused 
are liable for it. The second class of acts are those which 
the accused knew to be likely to be committed in con¬ 
nection with the carrying out of their common 
purpose " 

[39] In 16 P. R. I915 :i a number of persons set 
out heavily armed for the purpose of commit¬ 
ting dacoity. On the way they were met by some 
policemen who wanted to stop them, and fired 
upon them. Two of the policemen were killed. 
It was held that all the members of the party 
were guilty of the offence of murder under S 802 
read with s. 149, Penal Code. The learned Judges 
after referring to Gl F. R. 1887 Cr. 1 made the 
following remarks: 

"The whole of the party which set out together from 
Ferozepore must have known that the common inten¬ 
tion was to commit dacoity, that the party was going 
heavily armed, that there was every likelihood of some¬ 
thing occurring either on their way or at the scene of 
dacoity to interfere with their highly criminal plans, 
and that their deliberate intention was to use their 
arms, whenever necessary, either to eflect the object in 
view or to avoid the risk of capture at any stage in the 
adventure. 

In other words, the party bad made up their minds 
before they started to stick at nothing in the way of 
violence which would secure their success and safety. 

It would not bo a mere speculation that they might be 
stopped. They would all know that such stoppage was 
quite likely and would effectually wreck their Defarious 
schemes unless resisted with desperate violence." 

[40] The case, however, which appears to be 
on all fours with the present case is A. I. R. 1942 
Lah. 89. 2 The facts of this case are given in the 
judgment of my learned brother and though he 
considers that it was an extreme case, if I may 
say so with all respect, I entirely agree with the 


A. I. R. 

following observations made by Beckett J. who 
delivered the judgment of the Division Bench : 

‘ If °rder «hnt S. 149, Penal Code, should come into 
etiect the offence need not be committed in direct prose- 
cution of the common object of the assembly : It is 
sufficient that the offence should be such that thei 
assembly knew it to be likely to be committed; and it is 
a matter of common knowledge that, in any village of 
the North Western Punjab, when a body of heavily 
armed men set out to take a woman back by force, some 
one is likely to be killed before the day is over." 

[41] The argument that in the present case all 
that the appellants knew was likely to be done 
was a grivous hurt to the persons who might 
come forward to oppose them ignores both the 
nature of the crime which the assembly wanted 
to commit as well as the drastic preparations 
that they bad made. As regards the sentence, I 
consider that only Faizu should bo condemned 
to death and the sentences of others under this 
count should be reduced to transportation for 
life each. 

[42] A word need also be said regarding the 
conviction of the appellants under S. 460 read 
with s. 149, Penal Code. I concur with my 
learned brother in the finding that the words of 
the section denote that it can apply only to those 
persons who actually commit lurking house tres¬ 
pass or house-breaking, though they all do not 
actually cause death or grievous hurt, provided 
someone of their companions does it. Out of the 
appellants only Faizu, Allah Ditta alias Mammi 
are definitely proved to have entered Haveli 
Ram’s house. It is of course correct that they were 
accompanied by three other persons one of 
whom was alleged to bo # Piru, but nothing can 
be said regarding the remaining two, because 
one of the members of the original party left 
them after Mfc. Kishni was abducted. So only 
Faizu and Allah Ditta could be convicted under 
S. 460, Penal Code. There is no question of the 
application of S. 149, Penal Code to this offence. 
The sentence proposed by my learned brother 
for Faizu and Allah Ditta under this count 
appears to be quite appropriate. 

[43] By Court. — Though we are not agreed 
as to the exact effect of S. 149, Penal Code upon 
the liability of the appellants other than Faizu 
in so far as Haveli Ram’s murder is concerned, 
since we have both held that the death sentences 
awarded to them for this offence should be com¬ 
muted to transportation for life, it is not really 
necessary that the case should be referred to 
another Judge for decision. The result of the 
appeal is as follows: (l) Faizu’s conviction and • 
sentence under S. 802, Penal Code and the con¬ 
victions and sentences of all the appellants under 
ss. 148 and 866, Penal Code are upheld. ( 2 ) The 
conviction of Faizu and Allah Ditta under 
S. 460, Penal Code is upheld, but thoir sentences 
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under this count are reduced to seven years’ 
rigorous imprisonment each. The convictions and 
sentences of the appellants other than Faizu and 
Allah Ditta on the count are set aside. (3) The 
sentences of death awarded to the appellants 
other than Faizu under S.C 02 , Penal Code shall 
be commuted to transportation for life each. 
These convictions shall be shown as under 
S. 302/149, Penal Code. The sentences of impri¬ 
sonment in cases of all the appellants shall run 
* concurrently. The sentences of death imposed 
by. the lower Court upon the appellants other 
than Faizu are not confirmed, but the sentence 
of death on Faizu is confirmed. 

N.S./D.H. Order accordingly . 


A. I. R. (34) 1947 Lahore 199 [C . X. 39.] 

Bhandari and Cornelius JJ. 

Kanhiya Lal minor through his mother 
Mt. Raj Rani — Defendant-Appellant v. Deep 
Chand % Plaintiff and another , Defendant — 
• Respondents . 

First Appeal No. 297 of 1940, Decided on 17-7-1946, 
from decree of the Commercial Judge, First Class, 
Delhi, dated 28-6-1940. 

(a) Hindu law — Coparcenary property — G 
owning self-acquired property adopting K as his son 
—Adoption deed stating that K would be owner of 
property as son —Property is not rendered copar¬ 
cenary property. 

Ono G who possessed self acquired properties adopted 
one K as his 'son. The deed of adoption provided as 
* follows : 

“I do agree, by means-of this writing, that I shall 
keep K with rao as my son, and shall bring him op and 
edneato him as a son and, K will be the owner of my 
property bataur pisar mere (as a son of mine.)” 

Held that it was not possible to read into these words 
an agreement on the part of G that he was constituting 
K equal owner with himself in all his properties. The 
self-acquired properties of G were not rendered oopar- 
cenary property by means of this danse in the adoption 
decd - [F*™ 9] 

(b) Succession Act (1925), S. 82 — Will provid- 
Ing that testator s widow would be malik of bis 
property and if any sons be born to his son during 
her lifetime, they would after her death be owners 
of property—Estate conferred on widow held limi¬ 
ted one and gift over to son’s sons held valid — 
Succession Act, S. U3. 

a wldo .Y if designated as malik or permanant 
trw/ik m a will, that by itself is not sufficient to justify 

c ? oat ™ n * the wi]1 to coming to the conclusion 
that the intention of the testator was to confer an 

fiTtvinwi e3t ^ t0 °. n het - and U would similarly be an 
J node °* construction to accept such a clause 
m. oontemng an absolute estate and thon to eliminate 
• 0 “ e .‘ U .- 8nha£qnent olanBea which indicate tho 
t0 li™t ‘he estate conferred upon 

to ~ r” d h i° d tha ‘* he y ar « void for repugnancy 
to the earher clause. Such a mode of interpretation 

ot * s - 82 

“ P™ vided lha ‘ af i® r lha tutor's death his 

JhmU d . ^ ‘u 0 of hi9 h0QEe Property and 

ahould maintain herself out of the rental of this pro¬ 


perty to the extent of Rs. 50 per month. She was not to 
alienate the property except in case where the rental 
fell below Rs. 50. If any sons be bom to the son of 
testator during the lifetime of the widow they were to 
be owners of the said property after the widow's death- 
If no such son was born, then the widow could make a 
will in favour of anybody she wished. 

Held that the estate conferred on the widow was a 
limited estate. The gift over in favour of his son’s sons 
that may bo in existence at the time of the death of tho 
widow was valid and permissible under S. 113, Succes¬ 
sion Act. [Para 16] 

(c) Hindu law —Self-acquired property—Person 
possessing self-acquired property bequeathing it to 
nis son’s sons — Property in hands of legatee is 
deemed to be self-acquired. 

Where a person possessing self-acquired property 
gives it by will to his son's sons, the property in the 
bands of the legatee is deemed to be bis separate and 
self-acquired property qua the legatee’s father: 21 A.I R. 
1934 Lab. 534 and 19 A. I. R. 1932 Lah. 533, Eel. on. 

[Para 17] 

(d) Hindu law — Ancestral trade — Guardian 
can carry on ancestral trade for benefit of ward — 
For debts incurred in it ward's liability is only to 
extent of his share. 

A guardian bos power to carry on an ancestral trade 
for the benefit of the ward, and the ward will be liable 
for the debts incurred in the course of such trade but 
only to the extent of bis share in the property of tho 
business: 3 Cal. 738 and 20 Bom. 767, Eel. on. 

[Para 23] 

(e) Hindu law — Minor —Guardian can alienate 
minor’s estate only in case of need or benefit of 
estate — Minor having steady income sutficient for 
his needs — Loan incurred by guardian for com¬ 
mencing new business merely for increasing income 
of family cannot be said to be for need or benelit of 
estate. 

The principles applicable to alienations by a natural 
guardian of minor are the same as in the case of a 
manager dealing with a minor’s share in a coparcenary 
namely that the estate of the minor can only be charged 
in a case of need or for the benefit of tho esUte, and 
in a particular case, what is to bo regarded is “the 
actual pressure on the estate, the danger to be averted, 
or the benefit to be conferred upon it.*’ The word 
“need” is not to be construed as a mere requirement of 
an ordinary kind, or, as the mere fulfilment of a wish 
felt by the guardian in relation to the estate. [Para 24] 

Where tho minor had a steady income which was 
amply sufficient for all his possible needs, tho com¬ 
mencement of a wholesale business in cloth in a modo 
and on a scale to which the guardian was a straDger, 
merely for the purpose of possibly increasing the family 
income, cannot bo related to any need either of the 

0f lhe : 6 M - L A 393 (P. C.), 8 AI.B. 
1916 Cal. 840 and 22 A. I. R. 1935 Bom. 295 (F. B ) 

IW - 0M \ [Para 24] 

(0 Hindu law — Manager —Manager in order to 
start ancestral trade raising loan on security of 
separate property of his minor son — Loan is not 
binding on minor. 

Where a manager of a joint Hindu family oomposed 
tl nd hlS f 1inor 600 raiBe3 a loan 

security of tho separate property of his minor son for 
the P^-pose of starting their ancestral trade such act is 

™t°hinAs h0 0f - a ttnd therefore the loan is 

not binding on the minor: 22 Mad. 166 and 29 All. 17$ 

f . EPara 26] 

Pri : , nsfer f 01 Act (1882), S. 41 

Principles apply to Delhi. ■ 
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The principle? of S. 41 may be assumed to apply in 
the Province of Delhi. [Para 28] 

(h) Transfer of Property Act (1882), S. 41 — 
Alienation by ostensible owner—Real owner minor 
— S. 41 docs not apply. 

Where alienation is made by ostensible owner of 
property belonging to the true owner who is a minor it 
is impossible for the minor to give his assent either 
expressly or by implications and hence S. 41 does not 
npply. [Para 28] 

(i) Transfer of Property Act (1882), S. 41 — Sale 
of house property situated in town — Transferee 
not making scrutiny of relevant registers in regis¬ 
tration office cannot have benefit of S. 41. 

Particularly where the property sold is house property 
in a town, it is impossible to allow the benefit of S. 41, 
T. P. Act, to any transferee who takes a transfer 
without first undertaking a scrutiny of the relevant 
registers in the registration office. [Para 28] 


A. N. Grover — for Appellant. 

Dev Raj Satchney and Roop Chand — 

for Respondents. 
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Cornelius J. — This is a first appeal from 
a preliminary decree awarded by a First Class 
Sub-Judge of Delhi, dated 28-6-1940 for sale of a 
house situated in Mohalla Pipal Mahadev, Delhi 
City, and two shops with superstructures situat¬ 
ed in Bazar Hauz Qazi, Delhi City, being the 
mortgaged property, for recovery of a debt 
amounting to Rs. 11,150 together with interest at 
1 per cent, per mensem on the principal sum Rs. 
10 .0C0 as well as the costs of the suit. The mort¬ 
gagee was one Lala Deep Chand, and the mort¬ 
gage which was by a registered deed dated 
13-8-1937 was by Kishori Lal defendant on be¬ 
half of himself and as guardian of his minor son 
Kanhaya Lal. The deed is Ex. P-l on the record 
and acknowledges receipt of the mortgage money, 
viz., Rs. 10 .0C0, in full. It recites that the debt 
was incurred for "the needs of my business, to 
build property and to meet the household ex¬ 
penses.” Kishori Lal also stated that the pro¬ 
perty had been inherited by him from his father 
Ghasita Mai. Kishori Lal was not the natural 
son of Ghasita Mai. His father was named Par- 
tab Singh, and he had been adopted by Ghasita 
Mai on 23-11-1916 when he was aged about five 
years, a proper deed of adoption dated 23-11-1916 
(Ex. P. \V. 8/1) being executed which was subse¬ 
quently registered. The defendant Kanhaya Lal 
was born on 22-8-1935, and accordingly wa9 
about two years old at 4 the date of the 
mortgage. It should be mentioned also that the 
mortgaged property had been let out to tenants, 
and fetched an income of about Rs. 75 per month 
at the time of the mortgage. 

[2] The suit was defended by Kanhaya Lal, 
the other defendant remaining absent in spite of 
service. On behalf of Kanhaya Lal it was plea¬ 
ded that the mortgaged properties were self-ac¬ 
quired properties of Ghasita Mai, who by a 
registered will dated 20-7-1932 (Ex. D-l) had de¬ 
vised these properties to his widow, Mt. Janki 
Bai for her life, and after her death to any son 
or eons of Kishori Lal who might be born during 
Mt. Janki Bai’s life-time. Mt Janki Bai died on 
1-1-1937. Accordingly, it was contended that 
Kishori Lal had no interest in the properties at 
all, and further that the mortgage effected by 
Kishori Lal was not for the benefit of Kanhaya 
Lal, and was therefore not binding on him. 

[ 3 ] The trial Court framed 12 principal issues 
and its main decisions were as follows. It was 
proved that the mortgage-deed (Ex. P-l) was 
executed by Kishori Lal on his own behalf and 
as guardian of Kanhaya Lal. Execution of the 
will Ex. D-l by Ghasita Mai while being of sound 
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disposing mind was also proved, and it was fur¬ 
ther held that the will was not rendered invalid 
by reason of Mt. Janki Bai’s assent to the 
legacy in favour of the unborn sons of Kishori 
Lai not having been obtained, or by reason of 
any failure to act upon its terms. It was held 
that Kanhaya Lai was born during Mt. Janki 
Bai’s life-time. As regards the purpose of the 
loan, it was held that the sum was raised for 
investment in a business which Kishori Lai had 
started in partnership with one Bangi Lai 
p. w. 4, and it was further held that although 
the loan was not raised for the benefit of the 
estate, since it was raised for carrying on 1 the 
family cloth business” and meeting household 
expenses, it could be held to have been raised 
in a case of need , and therefore the mortgage 
was binding on Kanhaya Lai. The plaintiff had 
relied on the principle of S. 41, T. P. Act, to 
save the mortgage, which he had taken from 
Kishori Lai, from attack on the ground that the 
true title-holder was another person ; the plea 
was rejected on the ground that Kishori Lai was 
not “ostensible owner of the property,” and in 
any case the minor was incompetent to consent 
to Kishori Lai occupying that position. Finally, 
it was held that the house and the two shops 
comprised in the mortgaged property were self- 
acquired properties of Ghasita Mai; the house 
had been acquired before the adoption of Kishori 
Lai, and the shops at a time when Kishori Lai 
was about 12 years of ago, and therefore not an 
earning member of the family; it was finally 
declared on this point that there was no allega. 
tion or proof of the existence of any ancestral 
property in the hands of Ghasita Mai, out of 
which these properties could have been acquired. 

[4] An appeal has been preferred to this 
Court on behalf of the defendant Kanhaya Lai, 
the principal grounds being, firstly, that Kishori 
Lai had no interest in the property which he 
purported to enoumber as its sole proprietor; 
secondly, that the mortgaged property was the 
separate property of Kanhaya Lai and did not 
belong to the joint family for which reason also 
Kishori Lai had no authority to mortgage it; 
thirdly, that the loan raised by means of the 
mortgage was applied to the starting of a new 
business in partnership with an outsider named 
Bangi Lai, which could not be regarded as an¬ 
cestral business; fourthly, that even if the busi¬ 
ness were regarded as joint family business, the 
nun ° rs wparate property could not be mort¬ 
gaged to raise a loan for commencing or conti¬ 
nuing it; and fifthly, on the facts, the mortgage 
was entirely for the benefit of Kishori Lai, and 
gpnhaya Lai never gained anything by it, as 
. income from the property was sufficient to 
maintain and to feed him, wherefore the aot of 


the guardian in mortgaging the property was 
ultra vires of the guardian and not binding on 
the minor. There was also a number of formal 
grounds which need not be considered here. 
Arguments were first heard in the appeal by a 
Bench composed of Beckett and Bhandari JJ. 
on 14-3-1945, and the case was remanded to the 
trial Court with directions for taking further 
evidence and submitting a return to this Court. 
The evidence called for was for elucidation of the 
nature of the business which Kishori Lai started 
in partnership with Bangi Lai in the year 1937, 
i. e., whether it was in continuation of an exist¬ 
ing business, or was an entirely new business, 
and whether Kanhaya Lai was also a partner 
in it. Directions were given that Bangi Lai and 
Kishori Lai should be examined on these points, 
and that Kishori Lai should be asked to produce 
his account books between the year 1933 when a 
cloth business which he had been running under 
the name of Ghasita Mai-Kishori Lai appears to 
have come to an end in 1937 when his partner¬ 
ship with Bangi Lai commenced. The period from 
1933 to 1937 was important for determination of 
the question whether the firm Kishori Lal-Bangi 
Lai was in fact a continuation of the firm 
Ghasita Mal-Kishori Lai, and it was directed 
that the parties would bo at liberty to put in 
accounts of other firms which did business with 
Ghasita Mal-Kishori Lai during this period and 
to produce witnesses to prove such accounts. 

[5] A return has teen made by the learned 
Sub-Judge. It was found that Bangi Lai was 
dead at' the time of the remand, but Kishori Lai 
was examined at length, and besides him, two 
other persons were examined, namely, Mool 
Chand Munim of the firm of Lachhi Bam Dalai 
who had dealings with the firm Ghasita Mal- 
Kishori Lai and Sanwal Das, who was the 
Munim of the firm Kishori Lal-Bangi Lai for 
about eight months in the year 1937-88. Docu¬ 
mentary evidence from the accounts of the firm 
Lachhi Bam Dalai, firm Ghasita Mal-Kishori 
Lai and firm Kishori Lal-Rangi Lai was also 
received and has been duly proved by the 
Munims. Transliterations have been placed on 
the record. Final arguments were heard on 
6-6-1946 and succeeding days. We have listened 
to an able and interesting argument presented 
by Mr. A. N. Grover for the appellant. Mr. Dev 
Baj Sawhney has replied for the deoree-holder 
respondent with his customary competence. 

[6] The questions whioh arise for deoision in 
this appeal present themselves to me in the 
following order. Was the mortgaged property 
self, acquired property in the hands of Ghasita 
Mai, and to the answar to that question affected 
in any way by the terms of the adoption deed 
(Ex. p. w. Q/l) ? If the answer be that the pnK 
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perty was self-acquired and the adoption deed 
had no effect on Ghasita Mai’s power of dis¬ 
position over it, then what is the effect of the 
will (Ex. D. 1); in particular, was Mt. Janki Bai 
given an absolute estate or a limited estate, and 
was the gift over in favour of the unborn sons 
of Kishori Lal valid? If the answer to this 
question be that the gift over was valid, then 
what is the nature of the property in the hands 
of Kanhaya Lal: is» it to be regarded as co¬ 
parcenary property cr must it be regarded as 
his separate property? It it be held to be 
separate property, then was Kishori Lal com¬ 
petent to deal with it as he aid, so as to bind 
Kanhaya Lal, either in the capacity of karta of 
the family running a joint family business in 
which I\anha>a Lal had a share, or alternatively 
in the capacity of natural guardian of this 
separate property of the minor? Finally, if it 
be held that the property was the separate pro¬ 
perty of the minor, and Kishori Lal was not 
competent to deal with it, can the mortgagee 
avail himself of the protection of S. 41, T. P. Act? 

[7] It seems clear enough that the mortgaged 
properties were acquired by Ghasita Mai, by 
means of two deeds, which were placed on the 
record- by the plaintiff but were not proved, 
probably because they went against bis interests. 
The house was bought from one Madho Parshad 
by a deed dated 17-3-1916. The shops were 
bought by a deed dated S-4 1923 from one Mt. 
Ram Kaur. Ghasita Mai was a comVctioner and 
a milk seller doing business in a small way. In 
his evidence after the remand, Kishori Lal said 
that his father sold five or six seers of milk per 
day. From the will Ex. D-l, it appears that 
Ghasita Mai also carried on a small money 
lending business on the side, and it is not un¬ 
likely that the money required for the purchase 
of these properties was obtained by these means. 
There is neither allegation nor proof that there 
was any nucleus of ancestral property inherited 
by Ghasita Mai from the procetds of which the 
sums necessary for these purchases could have 
come. Kishori Lal had not been adopted when 
the first purchase was made, and he was only 
12 years old at the time of the second purchase. 
Obviously no earnings of his could have assisted 
in the making of these purchases. Thus, these 
properties were clearly self.acquired in the hands 
of Ghasita Mai. It is argued, however, on the 
strength of the adoption deed that Ghasita Mai 
constituted Kishori Lal equal cosharer with him¬ 
self in all his properties, whether present or 
future, and thus the adoption had effect not 
only to constitute a joint Hindu family com¬ 
posed of Ghasita Mai and Kishori Lal, but also 
to render all the property of Ghasita Mai owned 
by him at the time or acquired later, coparce¬ 


nary property. Mr. Sawhney in presenting this 
argument for the respondent relied on the prin¬ 
ciple of an early English case published as 69 
R. R. IS 1 and a Bombay case published as 2 
Bom. 67 2 at p. 71. In the former case, which 
related to certain settlements made in anticipa¬ 
tion of marriage, the father of the prospective 
bride contracted in writing with the prospective 
bridegroom that he would leave his daughter a 
certain sum in his will to be settled on her and 
her children with certain rights reserved to the 
husband. This promise was not carried out; the 
marriage having in the meantime taken place, 
the husband sued for recovery of the sum in 
question from the executors of the will of his 
father in-law. On the case going uo to the House 
of Lords, it was held that the promise was 
binding and the estate of the deceased father-in- 
law was held liable for the payment in question. 

In the Bombay case a married couple Gosai 
Ramji and his wife Bhani requested the parents 
of the defendant Parbhu Hari to give the boy to 
them in adoption as they were childless and 
Gosai Ramji promised that the whole of his 
property should belong to the boy and also 
agreed to execute a deed of gift in his favour. 

The boy was duly given and received in adop¬ 
tion, but Gosai Ramji died before he could 
execute the promised gift. After his death, how¬ 
ever, his widow Mt Bhani executed a gift as 
promised. The plaintiff who was nephew to Gosai 
Ramji sued to recover possession of the property > 
so giited. It was held that the gift was a valid 
one, and that Mt. Bhani had full power to per¬ 
form the contract entered into by her husband. 

A remark made in the body of the judgment is 
significant and may be reproduced with advan¬ 
tage It runs as follows: 

“Strictly sp.ak.ng, however, the property of Gosai 
Ramji, on his death, vested in interest in the adopt'd 
son as his heir, who was then entitled to immediate 
possession, and the acts of the widow were merely for 
the purpose and had the effect of vesting that property 
in him in actual possession.” 

[3] A consideration of the terms employed in 
the deed of adoption will show that these autho¬ 
rities are inapplicable in the present case. The 
clause in question is No. 2 in the deed and the 

relevant portions are as follows: 

“I do atrree, by means of this writing, that I shall 
k*ep Kishori Lal with me as my son, and shall bnng 
him np and educate him as a son ... and Kishori Lal 
will be the owner of my property batar puar mere (os 
a son of mine)”. ... 3 . 

[ 9 ] I do not think it is possible to read into 

these words an agreement on the part of Ghasita 
Mai that be was constituting Kishori Lal equal 
owner with himself in all his properties. As has 
been seen, these properties were all self-acquired 
properties for he had no ancestral property. It 
is a far-fetched conclusion from the use of these 
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for repairs etc., and she may also authorise Kishori Lal 
to alienate this property at any time of extraordinary 
necessity. Mt. Janki shall have power apni maujudgi 
men to make a will according to her wishes and in 
favour of whomsoever she pleases.” 

[ 12 ] Mr. Dev Raj Sawhney for the respondent 
relies upon the use of the word malik in relation 
to Mt. Janki, as well as upon the final term 
giving her full power of testation, for the argu¬ 
ment that in fact, an absolute estate was con¬ 
ferred upon Mt. Janki, and in consequence the 
gift over in favour of the unborn sons of 
Kishori Lal was void. The reply made by Mr. 
Grover was that all the terms of the will should 
be read together for the purpose of construing 
any single term therein, and on this basis it was 
clear that the will conferred in the first instance 
a limited estate in respect of the specified pro¬ 
perties on Mt. Janki, which was to enure for her 
lifetime, and after her death, the entire interest 
of the testator in the properties was devised in 
favour of unborn sons of Kishori Lal. The will 
also contained a provision whereby in the event 
of Kishori Lal having no sons, Mt. Janki was 
granted the right to leave the property by will 
to whomsoever she pleased, that is to say, in 
such a contingency her estate would be deemed 
to be an absolute estate. On a consideration of 
the terms of the will, and the authorities cited 
on the two sides I have no hesitation in agreeing 
with the argument put forward by Mr. Grover. 

[13] The leading case on the subject of the 
rights conferred upon a Hindu widow who is 
described by the use of the expression “she will 
be malik" in respect of specified property is 
that reported as 35 I. A. 17.° It was contended 
that the use of the word malik in a gift to a 
Hindu widow did not necessarily connote the 
conveyance of absolute ownership with unres- 
tricted power of-alienation; their Lordships held 
that the word malik imports full proprietary 
rights, unless there is something in the context 
to qualify it. A number of instances of such 
qualifications were cited before us of which the 
following may be selected for examination. In 
1 Lah. 415, 7 a will in favour of a Hindu widow 
was propounded whereby she was granted 1 kulli 
ikhtiyar wa malkiat" (full powers and pro¬ 
prietorship), and specific mention was made of 
one particular power in the following terms 
“intakal waghaira ka waqt sarurat ikhtiar 
hoga" (i. e., there will bo power to alienate for 
necessity). Th9 learned Judges who heard that 
case followed the principle laid down in Suraj- 
moni's case and held further that by the clause 
relating to power of alienation, no restriction 
uuon the full powers conferred by the earlier 
c/ iP was intended, but merely amplification 
of ; . terms of the absolute estate granted by 


that clause. They thought the case might have 
been different if the second clause, instead of 
mere “necessity,” had referred to “legal neces¬ 
sity.” 2 Lah. 175 8 was a case in which property 
was left to a widow* with full powers of aliena¬ 
tion, and a clause was added to the effect that 
if any of the property devised in her favour 
remained in her ownership at the time of her 
death, and she had not alienated it by gift or 
will, it should become the property of certain 
other named persons. It was argued that the j 
subsequent clause operated to limit the estate 
conferred by the earlier clause which was ex¬ 
pressed in absolute terms. The contention was 
repelled and it w*as held that the subsequent 
clause was void for uncertainty, since there was 
no assurance that at the death of the widow, 
there would be any property, and if so, how 


much. 

[14] A.I.R. 1935 P. C. 187 9 was a case in which 
a will was followed by a codicil. In the will, the 
widow* was made full and absolute owner in the 
first clause but certain qualifications w*ere added 
in the subsequent clauses imposing a restriction 
on her power of testation, and providing that in 
case she made no will, all persons belonging to a 
certain class should succeed. In the codicil the 
absolute estate conferred upon the widow by 
means of the will was confirmed in clear words; 
it was held by their Lordships of the Privy 
Council that an absolute estate passed by virtue 
of the will and the codicil, and the^ provisions , 
placing restrictions upon the legatee s right of 
testation and prescribing the persons who would 
succeed in case she loft no will did not operate 
to limit her estate, but on the contrary such 
provisions were themselves void for repugnancy. 

In AAR. 1942 cal. 571 10 a Division Bench of the 
Calcutta High Court had before them a will 
which conferred an absolute estate in respect of 
certain properties on the testator’s wife, and 
then proceeded to confer an absolute estate in 
respect of the same properties after the death ot 
the wife upon the testator's grandson or grand¬ 
sons. Following the decision of the Privy Council 
in 59 I. A. 268* 1 where the will under considers- 
tion conferred absolute estates upon three male 
legatees in succession—and it was held by their 
Lordships of the Privy Council that the first two 
estates were estates for life only—the 1®“*°®“ 
Judges of the Calcutta High Court held that the 
estate conferred upon the widow by the will m 
the case before them was a limited estate. Hi 
A I B. 1936 ALL. 50 12 a Division Bench of the 
Allahabad High Court had before them a wil 
which constituted the widow malik mustaqU 
(permanent owner) of certain property, but went 
on to impose, firstly, restrictions on the appoint- 
ment of an heir, secondly, restriction on the 
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power of alienation which was confined to case 
of lawful necessity, and, thirdly, an injunction 
on file legatee to maintain the property and not 
to waste or to destroy it; it was held that only a 
limited interest passed by virtue of the will. The 
last case which I propose to mention is 6 Luck. 
715 13 where the will under consideration first 
appointed the wife to be malik of the estate and 
then went on to say that after her death, the 
testator’s daughters would be the maliks; this 
was followed by a clause saying "they shall have 
power to make transfers, gifts, etc." The Division 
Bench of the Oudh Chief Court held that the 
power of alienation was applicable only to the 
daughters, and, therefore, the estate conferred 
upon the wife was one for life only. 

[15] It will be plain from the foregoing autbo- 

E ies that if a widow is designated as a malik or 
rmanent malik in a will, that by itself is not 
fficient to justify a Court construing the will 
in coming to the conclusion that the intention of 
the testator was to confer an absolute estate on 
her, and it would similarly be an incorrect mode 
of oonstruction to accept such a clause as con- 
ferring an absolute estate, and then to eliminate 
one by one all subsequent clauses which indicate 
the testator’s intention to limit the estate con¬ 
ferred upon the widow, and hold that they are 
void for repugnancy to the earlier clause. Such 
a mode of interpretation would be in contraven- 
tion of s. 82 read with s. 87, Succession Act, 1925, 


their full value, the latter clause must be sub¬ 
ject to qualification, and I find no difficulty in 
holding that like the clause preceding it, which 
enabled Mussammat Janki to bequeath a limit¬ 
ed interest in favour of Kishori Lal, this clause 
giving her power of testation should be read 
subject to the condition attaching to the pre¬ 
ceding clause, viz. "if, however, no son is born 
to Kishori Lal during the lifetime of Mussam- 
mat Janki". Secondly, the words of the clause 
conferring absolute power of testation include 
threo words in Urdu which, in my opinion, can 
only be construed to mean that the power of 
testation was subject to Mussammat Janki being 
the only legatee in respect of the relevant pro¬ 
perty surviving or in existence at the time of 
the will, and there being no other legatees. The 
words of the will are as follows: “ Wasivat 
kame ka haq Mussammat Janki ko apni 
maujudgi men rahega kih jis ko chahe wasi¬ 
vat hasab marzi khud kar deice." The im¬ 
portant words are " apni maujudgi men" which 
may be rendered "in her presence", or "she 
being present" or “she being in existence." It 
is obvious that unless these words be held im¬ 
plicitly to refer to the absence of some other 
person or persons, they are without meaning 
and entirely superfluous in this clause. It is 
idle to say that a person may act if such person 
is "present" or "in existence". It is clear from 
the various provisions of the will that the tes¬ 


which lay down relevant principles in regard to 
the construction of wills. In the present case, the 
declaration that Mt. Janki would be malik after 
the testator’s death was followed immediately by 
an explanatory clause which made it clear that 
she was being provided with maintenance which 
was fixed at Rs. 50 per month. Her power of 
alienation was restricted to circumstances in 
which the income from the property fell below 
that sum and was insufficient for her needs. It 
was made clear that she could not alienate the 
property for any purpose other than to bring up 
the provision for herself to rs. 60 per month. 
Obviously these stipulations cannot be over¬ 
looked in construing the will, but learned counsel 
for the respondent relies on the last term, name¬ 
ly, that Mussammat Janki was to have full 
power to make a will in favour of whomsoever 
she pleased. A good deal of argument has 
centred round this clause. It seems to me 
necessary for two reasons to regard the clause 
as applicable only if there were no sons born 
to Kishori Lal during Mussammat Janki's life, 
time. The first reason is that if this clause be 
*cad with the earlier clauses which very clearly 
operate to provide a limited interest for life in 
SggSrcof Mussammat Janki, it becomes obvious 
wat if both sets of clauses are to be given 


tator wished to exclude Kishori Lal altogether 
from any benefit arising out of his immoveable 
property and in respect of that property he 
specified two legatees, firstly Mussammat Janki 
and, secondly, after her death, any son who 
might be born to Kishori Lal before Mussam¬ 
mat Janki’s death. If, therefore, the words 
“apni maujudgi men " be construed to imply 
a reference to the absence of a person or 
persons, they must, in my opinion, have a re¬ 
ference to the second legatee in respect of the 
house property, i. e., any son of Kishori Lal, 
and I would regard them as being equivalent 
to words connoting the non-existence of any 
son of Kishori Lal. 

[ 16 ] Thus construed the operation of the re¬ 
levant clauses in the will becomes plain. The 
estate conferred upon Mnssammat Janki in the 
first instance was a limited estate, and provided 
for a gift over in favour of any son of Kishori 
Lal who might be in existence at the time of 
her death. Suoh a bequest is permissible as a 
reference to S. 113, Succession Act, will show. 
The will further provided that should there be 
no son of Kishori Lal in existence, Mussammat 
Janki’s estate would be an absolute one and she 
would have complete power of testation. We 
have not been referred to any law or authority 
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which might render such a provision void. The 
only possible difficulty which might have arisen 
in the operation of the will was that Mussam- 
mat Janki could have no means of assuring 
herself that there would be no sons born before 
she made her will. The difficulty actually did 
not arise, for the.son Kanhaya Lal was born 
about J6 months before Mussammat Janki’s 
death. In any case, supposing that she had 
made a will, and subsequently during her life¬ 
time a son had been born to Kishori Lal, she 
could still give elVect to the intentions of her 
husband by cancelling the \fill. I am, there¬ 
fore, clearly of the opinion that the gift over in 
favour of Kanhaya Lai was valid in this case. 

[17) The next question for consideration is 
whether the property when it came to him was 
ancestral or was to be regarded as self-acquired. 
There seems to be some conflict of opinion 
between the decisions of the other High Courts 
bearing on this point, but, in this High Court, 
the view has been consistently held that in the 
circumstances here present, the property in the 
hands of a legatee is to be regarded as self- 
acquired. a. I. R. 1934 Lab. 534 14 is a case in 
which it was held that self-acquired property 
left by will by father to his son is to be deemed 
to be the self-acquired property of the legatee 
qua his own sons. In a. I. R. 1932 Lah. 533 15 
it was held that where a Hindu bequeathed his 
6 elf acquired property to a son and two grand¬ 
sons, the latter became separate owners of the 
property bequeathed to them and the sons of 
a grandson were incompetent to contest an 
alienation of a part of his share by one of the 
grandsons. In the present case, the gift is to 
a grandson and there need be no difficulty in 
holding that qua the legatee s father the pro¬ 
perty gifted, being self-acquired in the hands 
of the testator, is separate property in the hands 
of the legatee. The last question for considera¬ 
tion is whether the alienation of the property 
willed in favour of Kanhaya Lal by the latter’s 
father Kishori Lal for the purposes appearing 
from the evidence in the case, is valid and 
binding as against Kanhaya Lal. 

[18] It is quite clear that the whole amount 
raised by means of the mortgage was applied 
by Kishori Lal to the financing of a cloth busi¬ 
ness which had been started by him on 12-4 1937 
in partnership with one Rangi Lal, who had 
himself not put any money into the business, 
but was the active partner carrying on the busi¬ 
ness. The mortgage deed recites that the money 
was also required for household necessities and 
for repairs to the property but although Deep 
Chand as P. W. 7 said he learnt later that re¬ 
pairs had been effected to the house, this state¬ 
ment must be read as subject to the statement 


which he made immediately after, namely, that 
Kishori Lal invested the amount taken from 
him in his cloth business, namely, Kishori Lal- 
Rangi Lal. The fact is also proved by the state¬ 
ment of Kishori Lal recorded after the remand, 
and the sum of Rs. 10,000 appears in the books 
of the firm Kishori Lal-Rangi Lal having been 
entered on the credit side on 16-8-1937. Apart 
from the bald statement of Deep Chand on 
which it is obviously not possible to rely 
implicitly,'there is no evidence to show that any 
repairs were required to the property or that 
any were carried out. It is in evidence that at 
the time of the mortgage the income from the 
property was Rs. 75 per month, and the will 
itself seems to indicate that it should have been 
possible to provide for necessary repairs out of 
that income. In any case, it is quite obvious 
that this income, produced by property of which 
Kanhaya Lal, then aged about two years, was 
the full owner, wa3 amply sufficient for all his 
requirements, both ordinary and extraordinary, 
having regard to the status of his family. It has 
already been mentioned that Ghasita Mai’s 
business was run on a very small scale. The 
shop which Kishori Lal was running in 1933 at 
the time of Ghasita Mai’s death was also a small 
affair. All sales were by retail and the value of 
the total stock in the shop might be about 
Rs. 1500. Having regard to these facts, Rs. 75 
per month for the maintenance of an infant aged 
two must be regarded as very much more than 
amply sufficient. 

[19) Learned counsel for the appellant has 
argued that the cloth business which Kishori 
Lal did before the death of Ghasita Mai could 
not be regarded as ancestral family business qua 
Kanhaya Lal, and in any case, this business was 
discontinued a few months after Ghasita Mai’s 
death, and could not be regarded as having been 
revived when the firm Kishori Lal-Rangi Lai 
was set up in 1937, firstly, owing to the long 
interval of time for part of which Kishori Lal 
engaged in another form of business, viz., Satta^ 
and, secondly, because the new business consisted 
of wholesale dealings in cloth imported from 
places like Bombay and Ahmedabad, and sold to 
retailers whereas the original business was wholly 
retail. Learned counsel pointed to the fact that 
the first entry on the debit side in the books of 
the firm Kishori Lal-Rangi Lal was a contribu¬ 
tion to Sri Ganesh Ji which is usually mado as 
a pious offering at the inception of every new 
business started by a Hindu. There was nothing 
in the books of the firm to show any connexion 
with the books previously maintained for the 
firm Ghasita Mai-Kishori Lal, and Kishori Lal 
had stated that this firm continued business for 
only about six months after the death of Ghasita 
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Mai, when he sold the cloth in the shop to one 
Kalli Mai. In order to show that Ghasita Mal- 
Kishori Lal had been doing business with other 
firms for a considerable period after Ghasita 
Mai’s death the books of the firm Lachhi Ram 
Dalai—whose Munim, Mool Chand was examined 
in evidence—had been proved, but even there the 
last entry was one dated 19-10-1933. According 
to Kishori Lal, his father died in February 1933 
and this seems to be borne out by the entries in 
the books of the firm Ghasita Mal-Kishori Lal 
where expenses in connexion with Ghasita Mai’s 


death were debited on 3-3-1933. Kishori Lal had 
stated that in 1935 he rented a shop belonging to 
persons (whom he named) in Chawri Bazar and 
kept it for about a year and carried on Satta 
business in which he incurred heavy losses. It 
was then that he rented the shop in Katra 
Ashrafi in which the business Kishori Lal Rangi 
Lal was carried on for about two years. There¬ 
after the partnership broke up, and the firm 
carried on the business in the name of Kishori 
Lal-Kanhaya Lal. Kishori Lal had stated that 
there were no books for the firm Ghasita Mal- 
Kishori Lal except those'which he had produced, 
which commenced in March 1930. On the basis 
of this evidence, it was argued that there was a 
gap of some three and a half years between the 
discontinuance of the cloth business started in 
1980 and the commencement of the cloth business 
started in 1937. As to the earlier business, it was 
pointed out that in the will, Ghasita Mai while 
leaving all the goods and outstandings of his 
confectionery business to Kishori Lal, left him 
in respect of the cloth shop known as Ghasita 
Mal-Kishori Lal, only the capital which he had 
invested in the business, and it was argued that 
this showed that Ghasita Mai regarded the busi-' 
ness as being the separate property of Kishori 
Lal, in which he himself only had an interest 
as having provided part of the capital; he did 
not regard it as a family business owned by 
the coparcenary. 

[ 20 ] The reply made for the respondent was 
that Kishori Lal himself had stated that the 
earlier cloth business was owned by Ghasita Mai, 
and he himself only ran it. The accounts of the 
firm Ghasita Mal-Kishori Lal showed a separate 
ledger account for Gha-jita Mai into which sums 
had been oredited and from which sums had 
been withdrawn for household expenses. As for 
the break in ihe continuity of the doth business 
Jt was urged that it rested on nothing better 
than the statement of Kishori Lal, who was 
naturally interested to save the property for his 
son who was still a minor. Other and better 
evidence was available which the appellant had 
huled to lead. For example, Kulli Mai could 
have been produced to support the statement of 


Kishori Lal regarding the sale of the stock of 
cloth to him. or persons wbo could have spoken 
to the carrying on of the Satta business by 
Kishori Lal. There was no satisfactory proof 
that no books of account had been maintained 
for the period from October 1933 to April 1937. 
Reliance was also placed on three authorities. 
58 I. A. 173 16 was a case in which the ancestral 
business, which had been carried on in partner¬ 
ship with an outsider, was interrupted by dis¬ 
solution and winding up of the partnership, but 
the business was carried on as a family business 
immediately thereafter in the same commodities 
and on the same premises, although under a 
new name and with new books. Their Lordships 
of the Judicial Committee held that the new 
business was in fact a continuation of the ances¬ 
tral business. Apart from the absence of a hiatus 
in that case, another point of difference with the 
present case may be mentioned, namely, that 
the business of Kishori Lal-Rangi Lal was car¬ 
ried on in Katra Ashrafi whereas that of Ghasita 
Mal-Kishori Lal was carried on either in Pehar 
Ganj or in Hauz Qazi. 

[ 21 ] A case in which there was a break in the 
continuity of the family business for a few years 
is published as 51 Mad. 711, 17 where a Division 
Bench of the Madras High Court held, the busi¬ 
ness beinj* in piece-goods, that there was no 
warrant for any contention that a business 
would cease to be a family business if it should 
cease to bo carried on for any length of time, 
and the length of the period of suspension was 
also immaterial It was argued by learned coun¬ 
sel for the appellant that the formation of a 
partnership with an outsider gave Kishori Lai's 
business commenced in 1937 the character of a 
new business. Mr. Dev Raj Sawhney contended 
that this proposition was incorrect and he cited 
in support of his contention I. L. R. 1938 Mad. 
1019. 18 where the manager of the joint Hindu 
family had entered into partnership with a 
stranger for the purpose of carrying on the 
family business and it was held that in the cir¬ 
cumstances of that case, the new business could 
be regarded as an extension of the family busi¬ 
ness, and all the members of the joint Hindu 
family other than the manager were liable to 
the extent of their interest in the family property 
for the debts of the manager incurred in the 
business. 

[ 22 ] The question whether the business styled 
as Kishori Lal-Rangi Lal which commenced in 
1937 was a new business or should be regarded 
as a continuation of the cloth business in which 
Kiebon Lal had been set up by his adoptive 
lather is by no means easy to decide, on the- 
facts as proved in the present case, and in the 
light of the authorities which have been oited 
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The contention that- the earlier business could 
not be regarded as a family business does not 
appear to be soundly based, but at the same 
time account has to be taken of the fact that 
Ghasita Mai’s own business was milk-selling, 
and of the further fact that the business started 
in 1037, although it was in cloth, was conducted 
at a different place from the earlier cloth busi¬ 
ness, and in a wholly different mode, and on a 
very much larger scale. None of the authorities 
cited before us seems to apply to the facts of 
the present case in all respects. It seems to me, 
however, that for the purposes of the present 
case it is unnecessary to decide this question. 
From the point of view of the alienee the best 
position for which he can contend is that the 
firm Kishori Lal-Rangi Lal merely continued 
the family cloth business started in 1930, and 
thus must be regarded as family business. I am 
of the opinion that even if this be conceded, the 
case for the alienee must fail on the ground that, 
whether regarded as a manager qua the family 
business or as guardian qua the property in 
suit, being the separate property of Kanhaya 
Lal, Kishori Lal exceeded his authority in mak¬ 
ing the alienation and Kanhaya Lal is, therefore, 
not bound by it. I propose, therefore, to assume, 
without holding, that the firm Kishori Lal- 
Rangi Lal was in fact commenced f^nd conti¬ 
nued in continuation of the firm Ghasita 
Mal-Kishori Lal, and that the latter was a 
family business of the coparcenary composed of 
Ghasita Mai and Kishori Lal. 

[23] At the outset of the discussion regarding 
the power of Kishori Lal to alienate the suit 
property I may mention that a considerable 
number of authorities was cited before us relat¬ 
ing to the power of a manager of a joint Hindu 
family to alienate ancestral property for start¬ 
ing a new or reviving an old business, or other¬ 
wise for the benefit of the estate. I do not 
propose to refer to these decisions, which are not 
relevant for the present purpose, in view of the 
finding that the property in suit was the sepa¬ 
rate property of Kanhaya Lal. I propose first to 
examine the case from the aspect that Kishori 
Lal acted as guardian of his minor son in mak¬ 
ing the alienation. The question then is has a 
guardian the power to commence or carry on a 
family business in which the ward has a share, 
and if so, what is the minor’s liability, in rela¬ 
tion to his separate property, for the debts of 
the business ? The answer to this question must 
clearly be that a guardian has power to carry 
on an ancestral trade for the benefit of the ward, 
and the ward will be liable for the debts incurred 
in the course of such trade but only to the ex¬ 
tent of his share in the property of the business. 
We were referred to two decisions on this point 
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which are published as 3 cal. 738 10 and 20 Bom. 
7G7. 20 In the former case a minor owned a share 
in an ancestral trade which was carried on under 
the management of certain widows who employed 
a son-in-law to carry on the business; the widows 
acted in the capacity of guardians of the minor. 
Debt3 were incurred, and when the creditors 
sued to recover them, they obtained a decree to 
be realised out of the property of the deceased 
father of the minor. On the case going before 
the Calcutta High Court the learned Judges of 
the Full Bench held, firstly, that the guardian 
of a Hindu minor was competent to carry on an 
ancestral trade on behalf of the minor and, 
secondly, that in such a case the infant’s liability 
was limited to his property in the trading firm 
whose obligations were being enforced. In the 
Bombay case also, the person who was running 
the ancestral business on behalf of the minor 
was a woman, namely, the minor’s grandmother; 
the suit was dismissed on the principal ground 
that in the absence of leave granted by the Court 
the plaintiffs could not sue a firm whose place of 
business was outside the Court's jurisdiction, but 
the learned Judge dealt also with the question of 
the minor’s liability. He followed 3 cal. 738 19 
and held that the infant was bound by acts of a 
natural guardian in carrying on the ancestral 
trade for the infant’s benefit; nothing was said 
as to the limit of the infant’s liability, but in 
view of the reliance placed on 3 cal. 733, 10 it 
may be assumed that had the question been 
decided, the conclusion would not have been dif¬ 
ferent from that reached by the Full Bench of 
the Calcutta High Court. 

[24] The act of the guardian might also be 
supported on • another and a wider ground, 
namely, that it was performed for the benefit of 
the estate or in a case of necessity. The learned 
Judges of the trial Court has held that the aliena¬ 
tion was justifiable as having been made “in a 
case of need”, but the grounds on which he has 
arrived at this conclusion are not strikingly 
sound. He considered that the fact of the sum 
raised having been invested in family business 
and for meeting the household expenses sufficed 
for holding that the case was one of need. I 
consider that the conclusion reached by the 
learned Sub-Judge on this point is seriously open 
to question. The principles applicable to aliena¬ 
tions by a natural guardian of a minor are the 
same as have been laid down by their Lordships 
of the Judicial Committee in 6 M. I. A. 898 31 in 
relation to a manager dealing with a minor’s 
share in a coparcenary, namely, that the estate 
of the minor can only be charged in a case of 
need or for the benefit of the estate, and hi a 
particular case, what is to be regarded is the 
actual pressure on the estate, the danger to be 
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averted, or tbe benefit to be conferred upon it.” 
Ifc is evident that in using the expressions “the 
actual pressure on the estate* and the danger 
to be averted** their Lordships were amplifying 
the meaning of tbe compendious phrase used 
earlier in tho judgment “a case of need.’* In my 
opinion, the word “need” is not to be construed 
iin the context as a mere requirement of an ordi¬ 
nary kind, or, as the learned Sub-Judge perhaps 
thought, as the mere fulfilment of a wish felt by 
the guardian in relation to the estate. There is 
nothing to show that at the time when the loan 
was incurred by Eishori Lai, there was any 
pressure whatsoever upon tho estate, or that it 
was subject to any danger which had to be 
averted. The minor had a steady income of 
Rs. 75 per month which was amply sufficient for 
all his possible needs, and it should bo plain that 
the commencement of a wholesale business in 
cloth in a modo and on a scale to which the 
guardian was a stranger, merely for the purpose 
of possibly increasing the family income, cannot 
be related to any need either of the minor or of 
the estate. Nor can it be argued that such a pos¬ 
sible increase of income was a benefit in relation 
to the estate for which the alienation in question 
might justifiably be effected. 85 I. 0. 678 22 is an 
authority to tho effect that mere, increase in tho 
immediate income of the minor does not neces¬ 
sarily justify the inference that the particular 
transaction was for the benefit of the estate. The 
decision was based on the consideration that tho 
rule could hardly have been intended to include 
cases of speculative investment 69 Bom. 525 M is 
an authority to the effect that the mere fact 
that a sale fetched a much higher price than the 
normal value of the property was no justification 
for an alienation by a guardian of the property 
of a minor within the meaning of the rule. There¬ 
fore if the case be regarded as that of a guardian 
alienating his ward’s property, whether or not 
the business commenced with the aid of the sum 
raised by the mortgage be regarded as family 
business, the act was ultra vires of the guardian 
and without effect as against the minor. Men- 
tion may be made of a judgment cited by Mr. 
Dev Baj Sawhney for the respondent, 45 Mad. 
425, 14 where the mortgage was by a mother acting 
as natural guardian to meet domestic expenses, 
and to provide money for the mother's brother 
to carry on cloth trade on behalf of the minors. 
The mortgagees had obtained a final decree when 
the minora sued to have it set aside on the 
.ground of the guardian's serious negligence in 
protecting their interests at the trial of the suit. 
It was held by the trial Court that the mortgage 
jwas not binding on the plaintiffs and an appeal 
dismissed by a Division Bench of the High 
■€ontf wbick held aa follows: 
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“We hold then that tbe plaintiffs are entitled to main¬ 
tain this suit i 1 tbe Court is satisfied that their guardian 
ad litem seriously neglected their interests. It must 
have been patent to any intelligent person with an 
elementary knowledge of Hindu law that a mortgage 
of immovable property for the purpose of lending money 
to a maternal uncle for a trade that was not ancestral 
was prima facie not a transaction for the benefit of 
the minors and that the suit might have been resisted 
upon that simple ground.” 

[25] Learned counsel construes the proposi¬ 
tion contained in the above quotation as being 
one of general application and argues that had 
the trade in that case been ancestral, the Court 
would have held otherwise. It is obvious that 
the observation in question was addressed in 
relation to tbe peculiar facts of the case before 
the Madras High Court and no such conclusion 
can be drawn from it by implication as that for 
which the learned counsel here contends. 

[26] The other aspect of the matter is that 
Eishori Lai acted as manager of the joint Hindu 
family composed of himself and his minor son, 
and, in order to start a family business which 
being Aggarwals may be regarded as their ances¬ 
tral, trade, he raised a loan on the security of 
the separate property of Kanhaya Lai who was 
then a minor. There need be no doubt whatso¬ 
ever that even from this point of view Eishori 
Lai's act was beyond the powers of a karta , and 
is therefore not binding on the minor. Reference 
may be made to 22 Mad. 166* 5 and 29 ALL. 176 18 
in this connection. In the former case three 
brothers being the managing members of the 
joint Hindu family to which they belonged in¬ 
curred debts for a family purpose. The creditor 
sued the survivor of the three brothers and sons . 
of all the three to recover the debt and obtained 
a decree which was recoverable from tho family 
estate and personally from the survivor of the 
threo borrowers. Tho plaintiff brought the matter, 
before the Madras High Court in appeal and 
attempted to make the sons of the three borrow¬ 
ers also personally liable. Tbe following obser¬ 
vations from the judgment of tho Division 
Bench may be quoted with advantage : 

“When .. • the contract is of a character such as, 
under the law, to entitle tho manager to entor into, 
independently of tho oonsent of the other members of 
the family, so as to bind them thereby, then it is dear 
that tho soope of the manager’s power is restricted to, 
and does not extend beyond, the family property. As 
regards the other property in the hands of a oo-parce¬ 
ner no other oo-parcener, whether he be tho manager or 
not, has any title whatsoever. The legal individuality 
of a co-parcener is not merged in the manager, so far 
as the oo-parcener’s self-acquired or other separate pro¬ 
perty is concerned.*’ 

[27] Similarly, in the case before the Allah a- 
bad High Court, it was sought to make the 
separate property of a member of a joint Hindu 
family liable for debts incurred by the family 
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member was a minor. The learned Judges of 
the Allahabad High Court quoted certain ob¬ 
servations from 22 Mad. 166 25 with approval and 
held that minor members of a joint Hindu 
family trading firm are liable to the extent of 
their respective interests in the joint family 
property for the acts of the manager of such 
business, but their liability extends no further 
and cannot l>e held to embrace any separate 
estates which they might own. It is thus clear 
enough that the alienation by Kishori Lai for 
the purpose proved in, and in relation to the 
facts of the present case, does not bind the 
minor in relation to his separate property. 

[28] It remains to consider whether the alienee 
is entitled in the circumstances of this case to 
the benefit of the protection afforded by S. 41, 
T. P. Act. The principles of this section may be 
assumed to apply in the Province of Delhi. It 
relates to alienations made by persons who are 
only ostensible owners of the property alienated, 
but who do so with the consent, express or 
implied, of the true owners if the transfer be 
proved to be for consideration, and if it be also 
established that the transferee "after taking 
reasonable care to ascertain that the transferor 
had power to make the transfer, has acted in 
good faith," then the transfer shall not be void¬ 
able on the ground that it was not authorised 
by the owner of the property. In the present 
case two conditions essential for the application 
of this principle are lacking. Firstly, the real 
owner being a minor, it was impossible for him 
to give bis assent either expressly or by implica¬ 
tion. Secondly, I am not satisfied that in this 
case the alienee took such reasonable care to 
ascertain that Kishori Lai had power to make 
the transfer as he could and in my opinion should 
have done. Kishori Lai was an adopted son. 
During the lifetime of Mt. Janki, he had been 
unable to deal with the property, but this of 
course might have been put down to restraint 
exercised by the widow’s right of residence. But 
if Kishori Lai* can be believed, he had been 
carrying on Satta transactions and incurring 
heavy losses in the years 1935 to 1937. The pro¬ 
perty in question was self-acquired in the hands 
of Ghasita Mai. It was possible for the alienee 
under S. 57, sub-s. (2) read with S. 51, Registra¬ 
tion Act 1908, to have had a search made in 
the registers of the registration office in Delhi 
for a possible will relating to this property which 
might buv been left by Ghasita Mai. It does 
not appear that Deep Chand made any enquiries 
at all in the registration office regarding the 
property on which he intended to take a mort¬ 
gage. Particularly where the property 6old is 
house property, in a town, it is in my opinion 
impossible to allow the benefit of S. 41, T. P. Act, 
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to any transferee who takes a transfer without 
first undertaking a scrutiny of the relevant regis¬ 
ters in the registration office. I am accordingly 
of the view that s. 41 cannot assist the alienee 
in this case. 

[29] For these reasons, I am of the opinion 
that this appeal should succeed, and I would, 
therefore, allow it, and- reversing the decree of 
the Court below, would dismiss the plaintiff’s 
suit. I would allow Kanhaya Lai his costs 
throughout. 

Bhandari J. — I agree. 

d.s./d.h. Appeal allowed . 
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Baliuant Singh — Plaintiff—Appellant v* 
Jagjit Singh , Vendee and another , Vendor — 
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First Appeal No. 328 of 1944, Decided on 9-5-1946* 
from decree of Senior Sub-Judge, Sheikhupura, dated 
5-6-1944. 

(a) Civil P. C. (1908), O. 7, R. 11—Applicability- 
Rule 11 does not apply to appeals — Appeal filed 
with insufficient court-fee — Time for making up 
deficiency not granted — Deficit court-fee paid 
beyond limitation — Appeal is barred by limitation 
—O. 7, R. 11 does not apply — Limitation Act 
(1908), S. 3 — Court-fees Act (1870), S. 6. 

The provisions of O. 7, R. 11, do not apply to memo¬ 
randa of appeals:23 A.I.R. 1936 Lab. 935 and 25 A.I.R. 
1938 Mad. 316, M on : Case law reviewed . [Para 5] > 

If an insufficiently stamped memorandum of appeal 
is presented in an appellate Court it cannot be held that 
a proper appeal has been filed at all. The memorandum 
of appeal is a piece of paper which may dcvelope into a 
proper memorandum if the Court extends time for 
payment of the deficit court-fee under S. 149, Civil 
P. C. Once the Court has exercised its powers under 
S. 149 the memorandum of appeal would be validated 
retrospectively from the date of which it is filed. If, on 
the other hand, the Court refuses to extend tbe time the 
document presented will never become a proper memo¬ 
randum of appeal. The appeal must in such a case be 
taken to have been filed on the day on which tho 
insufficient court-fee is made up and if this takes place 
beyond the period of limitation the appeal is liable to 
be dismissed. In cases of this type the appeal is not 
rejected because of the insufficiency of court-fees. It is 
dismissed on the question of limitation by virtue of S. 6, 
Court-fee 3 Act and S. 3, Limitation Act. Hence the 
provisions of O. 7, R. 11 do not apply to such cases : 

21 A. I. R. 1934 Cal. 659, Bel. on. [Paras 5 and 7) 

C P C. — 

(’44-Com.) O. 7, R. 11, N. 6. 

(b) Limitation Act (1908), S. 5 — Sufficient cause 
—Poverty is not. 

Poverty of a litigant cannot be regarded as a suffi¬ 
cient cause for extending the period of limitation under 
8. 5. [Para 6] 

Limitation Act — 

(•42-Com.) S. 5, N. 18. 

(c) Limitation Act (1908), S. 5 — Suit for pre¬ 
emption dismissed — Appeal filed with insufficient 
court-fee — Deficiency made up after period of 
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6 . ( f 24) 11 A. I. R. 1924 Lab. 401 : 71 I. C. 736, 
Sbabadat v. Hukam Singh. 

7. (‘39) 26 A. I. R. 1939 Lab. 124, Banwari Lai v. 
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limitation — Extension of time under S. 5, Limita¬ 
tion Act or S. 149, Civil P. C. held could not be 
granted. 

In a suit for pre-emption, tbc plaintiff is attempting 
to acquire property which ha 9 been sold. If the suit is 
dismissed, and the plaintiff dies his appeal with insuffi¬ 
cient court-fee and the deficiency is made up after the 
period of limitation for filing the appeal has expired and 
there are no equities in favour of the pre-emptor, there 
is no reason why the period of limitation should be 
extended under S. 3, Limitation Act. And if there is no 
question of bona fide mistake in filing the appeal on 
insufficient stamp paper extension of time under S. 149, 
Civil P. C. cannot be granted. . [Para 6 ] 

Limitation Act — 

(’42-Com.) S. 3, N. 6 . 

C. P. C. — 

('44-Cora.) S. 149, X. 5. 

(d) Civil P. C. (1908), O. 7. R. 11 _ No duty is 
cast upon Court to fix time for making up defi¬ 
ciency in court-fee before rejecting plaint (Obiter). 

Even in the case of plaints it is not the bounden duty 
of the Court to fix a time for the making up of the 
deficiency in court-fee before rejecting the plaint : 23 
A.I.R. 1938 Lab.361 (F.B.),/?<_•/.on; 4 A.I.R. 1917 Lab. 
377 and 3 P. R. 1893, lief. [Para 8 ] 

C. P. C. — 

(’44-Com.) O. 7, R. 11, N. 5, Pts. 5 6 . 

(e) Civil P. C. (1908), S. 149 - Regular appeal 
filed with insufficient court-fee — Deficiency made 
up after limitation — Single Judge while admitting 
appeal condoning delay — Held that his order 
admitting appeal did not amount to extension of 
time under S. 149. 

An order under S. 149 is a judicial order and must be 
passed by the Court before which the appeal comes up 
for decision. Under the Rules of the Lahore High Court 
a Single Judge can only admit a regular appeal. He 
cannot reject such appeal nor is it competent for him to 
decide questions of law arising in the appeal: (Para 14] 

Where a Single Judge while admitting such an appeal 
made it quite clear that his order permitting the deposit 
ol deficit court-feea beyond limitation should not be 
deemed to be an ex parte decision by him that the appeal 
was m time and he made the order condoning the delay, 
for the purposes of the admission of the appeal subject 
to all just exceptions at the hearing: 

0I A er ? assed , ,he Single Judge was 
not a judicial order by which he could decide the 

■£* sl ‘? n 1 'mitation and it could not therefore be said 
that the Judge extended the time for the payment of 
under the provisions of 8 . 149 : 9 A I R 

1923 2 St nV’ VV L R *£ l « L T ah * 67 MijS 
t;.“f. Lab - 13j * n * 1 ' on ; 20 A. I. R. 1933 Lah. 598 f 

cp.'c._ 

(’44.Com.) S. 149, N. 12. 

Mtla *** Chetram Mittal -tor Appellant. 

Hoop Cliand and D. K. Maliajan — 

Cases referred '° r ReSpondent h 

*i ( n 8 7tu w U ° k - 89 7,. : £? A - L R ‘ 1937 0udh <14: 169 

A 1 ', 5 ban v ’ Ambika p »*ad. 

Ttic. 18 A>I - B - 1926 Mad. 676: 95 I. C. 489 
J 81 ^*** y - Venkatappayya. ’ 

3. ( 89) 26 A. I. B. 1939 432 . jog r q 70 . 

Singh y. SiUb Singh. ‘ °‘ 7M * 

“ : 18a >• °- 953 ' 

atstffv. 1°/^ i!!s u >- »» ; 


Matu Ram. 

8. ('21) 2 Lah. 1 : 9 A. I. R. 1922 Lah. 233, Umed Ali 
v. Municipal Committee, Jbang Maghiana. 

9. (*34) Cl Cal. 663 : 21 A. I. R. 1934 Cal. 639 : 133 
I. C. 201, lo re S. M. Kbatumennessa Bibi. 

10. (’38) 23 A. I. R. 1938 Lab 361 : 175 I. C. 699 
(F. 15-), Jagat Ram v. Misar Kharaiti Ram. 

11. (*30) 23 A. I. R. 1936 Lab. 935 : 167 I. C. 756, 
Gulam Mohammad v. Barkat Ali. 

12. (*23) 10 A.I R. 1923 Lab. 135 : 71 I. C. 737, Ram 
Kisban v. Hirde Ram. 

13. (T7) 39 I. C. 766 : 4 A. I. R. 1917 Lah. 377 : 27 
P. R. 1917, Jiwan Das v. Kbusbabi Ram. 

14. (’93) 3 P. R. 1893, Jhanda Khan v. Bahadur Ali. 

15. (’38) 25 A. I. R. 1938 Mad. 316 : 177 I. C. 453, 
Sitbaramayya v. Ivaturi Rammayya. 

16. C >0) 1 Lah. 220 : 6 A. I. R. 1919 Lah. 65 : 54 
I. C. 400, Salto v. Amar Singh. 

17. ( 20) 1 Lah. 234 : 7 A. I. R. 1920 Lab. 92 : 57 
I. C. 215, Lekhram v. Ramji Das. 

18. (’27) 102 I. C. 615 : 14 A. I. R 1927 Lah. $84, 
Gursaran Das v. District Board, Jullundur. 

19. (’25) 6 Lab. 233 : 12 A. I. R. 1925 Lah. 381 : 66 
I. C. 1, Baghbir Saran v. Mt. Sohan Debi. 

20. (’17) 95 P. R. 1917 : 5 A. I. R. 1918 Lah. 67 : 43 
I. C. 317, Resal Singh v. Sbadi. 

Abdul Rashid Ag. C. J. — This appeal has 
arisen out of an action brought by Balwant 
Singh against Jagjit Singh and others for posses¬ 
sion by pre-emption of 446 kanals , 5 marlas of 
land sold by Gurdial Singh, defendant 2 , in 
favour of Jagjit Singh, defendant 1 , for Rs. 25,000. 
The trial Court dismissed the plaintiff’s suit on 
5-6.1944. Against this decision the plaintiff pre¬ 
ferred an appeal to this Court on 28 - 9 - 1944 . 
This appeal was filed in this Court on the last 
day of limitation. 

[ 2 ] The appeal bore a court fee stamp of 
Re. 100. The plaint in the case was stamped 
with a court-fee stamp of Rs. 1,912-8-0. The 
appeal to this Court should have been stamped 
with a court-fee of Rs. 1,912-8-0. The court-fee 
was, therefore, deficient by a sum of Rs. 1812-8-0. 
On 10-10-1944, the plaintiff-appellant made an 
application for extension of time to pay tho 
deficient court-fee. This application was heard 
b y Sale J on i 7 . 11 . 1 su 4 . The order of Sale J. 
was m the following terms : 

P in3v’Th- Mr * u* 1 ? Ra “ oflers t0 deposit tho defi¬ 
ciency. This may be dono. Subjeot to all just exceptions 

t herefore, I condone the delay for the purposes of the’ 

atoteton of the appeal, but this is not tohTdeemSd 

an ex parte decision by me that the appeal is within 

r - i T , 6 maMer b for lho Banoh 10 decide?’ ““ 
. . L8 J- , hearin °> an objection was taken on 
behalf of the respondents that the appeal was 

ty 1,miia ‘ ion ' M th e defioienoy 6 in the 

Eh forTo? ? UP aft6r 4116 P 0riod of «“i- 

an to tois Court 

had expired. Mr. Mela Ram, on behalf of tha 

"i g "***«« the provisions ol 

7, r. 11 , Civil P. 0., and contend ad ike* 
appeal conia be dismissed only if the Court Ud 
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given the appellant a period within which to 
supply the requisite stamp paper and the 
plaintiff-appellant had failed to do so. Order 7, 
B. 11 , Civil P. C., is in the following terms: 

“rho plaint shall be rejected in tbe following cases : 

(a) Where it docs not disclose a cause of action ; 

(b) Where the relief claimed is undervalued, and the 
plaintiff on bciug required by the Court to correct the 
valuation within a time to be fixed by the Court, fails 
to do so ; 

(c) Where the relief claimed is properly valued, but 
the plaint is written upon paper insufficiently stamped, 
aud the plaintiff, on being required by the Court to 
supply the requisite stamp paper within a time to he 
fixed by the Court, fails to do so; 

(d) Where tho suit appears from the statement in the 
plaint to be barred by noy law." 

[ 4 ] The contention of the learned counsel was 
that the provisions of o. 7, R. ll, apply.to 
memoranda of appeals as well as to plaints, 
that it is the bounden duty of the Court to fix 
a time requiring the appellant to supply tho re- 
quisite stamp paper within the period fixed and 
that it is only when the appellant has failed to 
comply with this order that the Court can 
reject tho appeal. In support of his argument 
the learned counsel relied on 13 Luck. 807, 1 
A. r. R. 192G Mad. 67G, 2 A. I. R. 1039 Tat. 432/ 1 
A. I. R. 1938 Mad. 542, 4 and 14 Lah. 312. 6 Some of 
these rulings deal with plaints only, while the 
others relate to appeals. It is unnecessary to 
consider the rulings which deal with-plaints 
only, as wo are concerned with a memorandum 
of appeal that was insufficiently stamped. There 
is a conflict of opinion on tho point whether the 
provisions of o. 7, R. 11, Civil P. G., apply to 
appeals. According to the High Courts of Bom¬ 
bay, Calcutta and Patna and tbo Chief Court of 
Oudh, the provisions of O. 7, R. 11, apply to 
memoranda of appeals also by virtue of S. 107, 
Civil P. C. A contrary' view', however, has been 
taken by the High Courts of Allahabad, Lahore 
and Madras, and tbe Judicial Commissioners' 
Courts at Nagpur and Peshawar. The latter 
view proceeds on tbo ground that S. 149 provides 
for memoranda of appeals, and this shows that 
tbe provisions of O. 7, R. 11, where plaints are 
expressly mentioned, do not apply to memo¬ 
randa of appeals. 

[5] In my opinion, the provisions of o. 7, 
R. 11, Civil P. 0., do not apply to memoranda 
of appeals. If an insufficiently stamped memo¬ 
randum of appeal is presented in an appellate 
Court, it cannot bo held that a.proper appeal has 
been filed at all. The memorandum of appeal is 
a piece of paper which may develop into a 
proper memorandum of appeal if the Court ex¬ 
tends time for the payment of the deficient 
court-fee under S. 149, Civil P. C. Once the 
Court has exercised its powers under S. 149 of 
the Code, the memorandum of appeal would be 


validated retrospectively from tbe date on which 
it was filed in an appellate Court as it is laid 
down by s. 149 that upon such payment being 
made the document, in respect of which such 
lee is payable, shall have the same force and 
effect as if such fee had been paid in tho first 
instance. If, on the-other band, tbe Court 1 
refuses to extend time under the provisions of| 
s. 149, the document presented in the appellate 1 
Court will never become a proper memorandum 
of appeal. Reference may bo mado in this 
connection to s. G, Court-fees Act, which lays 
down that no document specified as charge¬ 
able in scb. 1 or 2 of tbe Act shall be filed, 
exhibited or recorded in any Court of Justice, or 
shall be received or furnished by any public 
officer, unless in respect of such document there 
be paid a feo of an amount not less thau that 
indicated by either of the said schedules as the 
proper fee for such documents. This question 
has repeatedly formed the subject matter of 
decisions in this Court. Reference may be made 
in this connection to A. I. R. 1924 Lab, 401.° It 
was laid dow r n in that case that whore an 
appeal was filed in the High Court without the 
order appealed against being stamped, and the 
memorandum of appeal was returned and filed 
again with tho proper stamp after tho period of 
limitation had expired, the appeal must be taken 
to have been filed on tho day when the proper 
stamp had been provided. If the Court does not 
extend tho time under S. 5, Limitation Act and 
S. 149, Civil P. C., such an appeal is liable to 
dismissal a9 being barred by limitation. In 
A. I. R. 1939 Lab. 124 7 it was held that whore an 
appeal is filed, but tho copy of the decree is in¬ 
sufficiently stamped, the appeal should be deem¬ 
ed to bo filed, for purposes of limitation, only 
on tho date when it is filed again after making 
up the deficiency. These decisions were given by 
Single Judges. Tbero is, however, a Bench 
ruling of this Court to tho same effect. It is 
reported as 2 Lah. 1 ® It was hold in that caso 
that an insufficiently stamped appeal cannot bo 
considered to have been presented till the day 
on which the memorandum of appeal was pro¬ 
perly stamped. Such an appeal can only bo 
taken into consideration by tho Court if there is 
sufficient cause for extending time undor S. 5, 
Limitation Act. So far as this Court is concern¬ 
ed, no decision to tho contrary has been brought 
to our notice. It must be held, therefore, that 
in the present case tho appeal was filed on 
17-11-1944, when the appellant mado up the 
deficiency in the court feo. 

[6] It is admitted that on the last day of 
limitation proper court-fee was not paid, as tho 
appellant had not sufficient funds at his dispo¬ 
sal. Ho came to Lahoro with a sum of Rs. 800 
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only. He knew that a court-fee of Bs. 1912-8-0 
had been paid on the plaint and that the same 
court-fee was payable in respect of the memo¬ 
randum of appeal. The poverty of’ a litigant 
canDOt possibly be regarded as a sufficient cause 
for the extension of time under S. 5, Limitation 
Act. This is a suit for pre-emption, and the ap¬ 
pellant is attempting to acquire property which 
has been sold by defendant 2 to defendant 1 . 
There are no equities in favour of a pre-emptor, 
and there is no reason why the period of limi¬ 
tation should be oxtended under S. 5, Limitation 
Act. There is no question of a bona fide mis¬ 
take in the present case, and it would not, 
therefore, bo right for this Court to extend the 
time for the payment of the deficient court fee 
under S. 149, Civil P. C. In this view of the 
matter, no question of the applicability of 0. 7, 
B. 11 , Civil P. C., arises in the present case. 

[7] It was held by a Division Bench of the 
Madras High Court, consisting of Varadachariar 
and Pandrang Row JJ. that the provisions of 
0 .7, R. ll, Civil P. C., do not apply to appeals. 
The appellate Court is entitled to reject an 
appeal in which the full court-feo had not been 
paid without calling upon the appellant to pay 
the deficient court-fee. So far as memoranda of 
appeals are concerned, express provision is made 
in o 41, R. 8, for their rejection on grounds 
specified in that rule. It was further observed by 
the learned Judges that mere filing of a paper 
without tho proper court feo does not amount to 
a proper presentation of appeal for all purposes. 
In the absence of an order granting time under 
S. 149 of the Code, presentation of an unstamped 
or insufficiently stamped memorandum ol appeal 
does not amount to a valid presentation of the 
appeal. I am in respectful agreement with the 
viow expressed in this decision by tho Madras 
High Court. The learned Judges have given 
several reasons for drawing a distinction between 
plaints and memoranda of appeals. In the case 
of a plaint, there is no power in the Court to 
exouso delay under s. 6, Limitation Act. In the 
cose of an appeal, however, tho delay can be 
excused under 3. 6, Limitation Act. If there are 
any other cases of hardship, so far as appeals and 
suits ore concerned, the provisions of s.149 of 
the Code provide a complete remedy. There 
was, therefore, no necessity whatever to apply 
the provisions of 0.7, R.ll, Civil P, 0., to 
memoranda of appeals. It is further my view 
Jthat in cases of this type tho appeal is not reject* 
ed because of the insufficiency of court-fee; the 
appeal is dismissed on tho question of limitation. 
(Reference may be made in this connexion to 01 
OaL 668.° 

fe] I am inclined to the view that even in the 
(case of plaints it is not the bounden duty of the 


ciency in court fees before rejecting the plaint. 1 
In the case reported as A.I.R. 1938 Lah. 361 10 the 
plaint was presented on the last day of limits, 
tion and was insufficiently stamped. Colds¬ 
tream and Din Mohammad JJ. were of the 
opinion that under the provisions of 0. 7, R. 11* 
Civil P. C., the trial Court was not bound to fix 
a time for the making up of the deficiency in 
court-fee. It was open to the trial Court, under 
s. 149, to extend the time, and it was only when 
such an extension was granted that the provi¬ 
sions of 0. 7, R. 11 , Civil P. C., came into opera¬ 
tion. In the opinion of the learned Judges of the 
Division Bench, even in the case of plaints, the 
trial Court was not bound to fix a time for the 
payment of the deficient court-fee. In view of a 
largo number of authorities to the contrary, 
however, the Judges constituting the Division 
Bench referred the case to a Full Bench for deci¬ 
sion. The Full Bench, however, decided the case 
on another point and did not give any opinion 
on the point of law discussed at great length in 
the order of reference. It is unnecessary for me 
to give a considered opinion whether under the 
provisions of o. 7, R. ll, it is tho bounden duty 
of the trial Court in tbe case of plaints to fix a 
time for the making up of the deficiency in tho 
court-fee, as I am clearly of the opinion that the 
provisions of o. 7, R. ll, do not apply to memo- 
randa of appeals. In a. I. R. 1936 Lah. 935 11 
Bhido J., specifically dealt with this point and 
held that the provisions of 0 . 7, R. 11 , were not 
applicable to appeals. 

[9] Tho next point taken up by Mr. Mela 
Ram on behalf of the appellant was that the 
order of Sale J., dated 17-11 1944 which has been 
reproduced above, amounts to an extension of 
time for tho payment of the deficient court-fee 
under s.149, Civil P. C. Tho learned counsel 
contended that as tho deficient court-feo had 
been made good on 17th November, it related 
back to 28-9-1944, when the memorandum of 
appeal was presented in this Court, and the 
appeal was, therefore, properly presented within 
the poriod of limitation. In my opinion, this 
contention is wholly devoid of force. Under tho 
rules of this Court a Single Judge can only 
admit a regular first appeal. He cannot reject 
such an appeal, nor is it competent to him to 
decide questions of law arising in tho appeal. 
The question whether the appeal was filed within 
limitation was not a question which was open 
to Sale J. to decide. The learned Judge made 
it clear that this order permitting the appellant 
to deposit the deficient court-tees shall not bo 
deemed to be an ex parte decision by him that 
tho appeal was within time. Ho made the order 
condoning the delay for the purposes of the 
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admission of the appeal subject to all just excep¬ 
tions at the hearing. In these circumstances it 
cannot he held that Sale J., extended the 
time for the payment of the court-fee under 
the provisions of s. 149, Civil P. C. This point 
was considered by a Division Bench of this Court 
in 2 Lah. l.® It was observed by the learned 
Judges that the appeal was one which, under the 
rules of the Court, had to be heard by a Division 
Bench, and that the order of a Single Judge, 
who admitted the appeal subject to all just 
exceptions, could not le considered to be one 
extending the time for the presentation of the 
appeal under s. 5, Limitation Act, or under 
S. 149, Civil P. C. Similar observations were 
made in another decision of this Court, reported 
in A. I. R. 1923 Lah. 135. 13 I would, therefore, 
bold that the order of Sale J., dated 17.11-1944, 
is of no assistance whatever to the appellant. 

[ 10 ] For the reasons given above, I hold that 
this appeal is barred by limitation, and that there 
is no sullicient cause for extending the period of 
limitation under s. 5, Limitation Act, or S. 149, 
Civil P. C. I would, therefore, dismiss this appeal 
with costs. 

[ 11 ] Khosla J. — I agree with my lord, the 
Chief Justice, that this appeal must be dismissed 
as barred by time. The argument advanced be¬ 
fore us by Mr. Mela Ram was two-fold. lie 
argued in the first place that o. 7, R. 11, Civil 
P. C., applied to appeals as well as to plaints, 
and that the Court was bound to extend time 
when a memorandum of appeal was insufficiently 
stamped. He contended that time had iu fact 
been extended by Sale J., who had condoned the 
delay in depositing the additional court-fee. 
Therefore, according to Mr. Mela Ram, no ques¬ 
tion of extending limitation under s. 5, Limita¬ 
tion Act, arises and the appeal must be held to 
have been filed within time by the operation of 
the provisions of s. 149, Civil P. C. In the alter¬ 
native he argued that even if the provisions of 
O. 7, R. n, Civil P. C., did not apply to memo¬ 
randa of appeals, S. 149 gives a discretion to a 
Court to extend time for paying an additional 
court-fee. This discretion, according to Mr. Mela 
Ram, was in fact exercised by Sale J., by his 
order of 17-11-1944, and that the matter cannot 
now be reopened by this Court. He, therefore, 
contended that the appeal must be considered 
to bo within time. 

[12] The first point to consider is whether 
under the provisions of O. 7, It. 11, in so far as it 
applies to plaint3, a Court is bound to extend 
time. Certain observations made by Din Moham¬ 
mad J. in A. I. R. 1938 Lah. 861 10 were brought 
to our notice, and it was contended by Mr. Rup 
Chand that the Court is not bound to extend time 
even in the case of plaints. There is overwhelm¬ 


ing authority to the contrary, and I am not, as 
at present advised prepared to differ from the 
view expressed by a large number of Judges of 
almost alb the High Courts of India. There are 
two decisions of the Punjab Chief Court which 
lay down that a Court is bound to extend time 
iu the case of plaints: 39 I. C. 7GG 13 and 3 P. R. 
1893. 14 With great respect to Din Mohammad J., 
I do not think 4hat the reasons upon which the 
decision in 3 P. R. 1893“ proceeds wore unsound, 
but a more careful consideration of this point 
would not be necessary, as I agree with my 
learned brother that 0 . 7, R. 11 , Civil P. C., does 
not apply to memoranda of appeals. There are 
some decisions of the other High Courts which 
take the view that O. 7, It. 11 , Civil P. C., does 
apply to memoranda of appeals, but the view of 
this Court has consistently been to the contrary. 
There is also a decision of the Madras High Court, 
A. I. R. 1938 Mad. 316, lj in which the point was 
specifically considered by Yaradachariar J. and 
he expressed the view* that O. 7, R. ll, Civil P. C., 
did not apply to memoranda ^f appeals. This 
point appears to have arisen only once in a case 
heard by this Court, namely, A. I. R. 1386 Lah. 
935. 11 But, in a number of other cases, it has been 
held impliedly that the memoranda of appeals 
are not governed by the provisions of 0.7, R. 11, 
Civil P. C. Reference may be made in this con¬ 
nection to A. I. R. 1936 Lah. 935, 11 1 Lah. 220, 10 
1 Lah. 234, 17 102 I. C. 615, 10 and 6 Lah. 233. 10 It 
appears to mo that the provisions of s. 107, Civil 
P. C. do not lay down that o. 7, R. 11 , Civil P. C. 
applies to memoranda of appeals. Ordor 7 gov¬ 
erns the filing, admission and rejection of plaints, 
and 0.41, Civil P. C., lays down similar provi¬ 
sions in the case of appeals, and, in my view, 
therefore, O. 7, R. 11 , Civil P. C., does not cover 
the case of memoranda of appeals, and even if 
in the case of plaints a Court is obliged to extend 
time to make up the deficiency in court-fee no 
such obligation is cast upon the Court in the 
case of memoranda of appeals. 

[13] The only provision of law under which 
an extension of time can be given in the case of 
a memorandum of appeal is S. 149, Civil P. C. 
Under this section, the Court can in its discretion 
extend the time within which the insufficiency 
of the stamp on a memorandum of appeal can 
be made good. From this, it must follow that 
until such a discretionary order is given, the 
memorandum of appeal must be considered to 
be insufficiently stamped, and that being so, the 
provisions of s. 6, Court-fees Act and S. 3, Limi¬ 
tation Act will apply, and by virtue of these 
provisions the memorandum of appeal must be 
considered to have been insufficiently stamped, 
and the appeal must be considered to be barred 
by time. 
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[ 14 ] The second point argued by Mr. Mela 
Ram was that Sale J., in his order admitting 
the appeal and condoning the delay for making up 
the deficiency in the court-fee did in effect pass 
an order under S. 149, Civil P. C., and that this 
Court cannot now go behind that order, and it 
must be held that the appeal is within time. An 
order under S. 149, Civil P. C., is a judicial order 
and it must be passed by the Court before which 
the appeal comes. Sale J. was authorised merely 

► to admit the appeal. He could not have heard 
the appeal and decided it himself. Therefore it 
cannot be said that the order passed by him was 
a judicial order by which he could decide the 
question of limitation. Mr. Mela Ram relied 
upon certain observations made by Bbide J. in 
14 Lah. 912. 6 In that case, however, the appeal 
had been instituted in the Court of the District 
Judge, and it was the District Judge himself 
who extended the time for making up the defi¬ 
ciency in the court-fee. The appeal before us 
could not have been heard and disposed of 
by a Single Judge of this Court, and the cases 
reported as 95 P. R. 1917, 20 2 Lah. l 9 and A. I. R. 
1923 Lah. 135 ia are much more in point. In these 
cases, a similar question arose and it was held 
that the order of a Single Judge allowing the 
deficiency in the court-fee to be made up did not 
amount to an order extending the time within 
the meaning of S. 149, Civil P. G., and that the 
question of limitation had to be decided by the 
Bench hearing the appeal. I am, therefore, of 
the view that the order of Sale J. is not an 
order extending time within the meaning of 
S. 149, Civil P. C., and that being so, the question 
of limitation was Jeft open. 

[15] On merits, nothing can be said in favour 
of the appellant. There is no justification for 
extending time now either under 8.149, Civil 
P. C., or under 8.6, Limitation Act. I, therefore, 
hold that the appeal is barred by time and is 
therefore liable to be dismissed. 

N.s. Appeal dismissed. 
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Abdul Rashid Ag. 0. J. and Abdur 
Rahman J. 

Govemor-Qeneral in Council — Defendant 

— Appellant v. Simla Banking & Industrial 
Co. t Ltd., New Delhi and another—Plaintiffs 

— Respondents. 

First Appeals Noe, 95 of 1942 and 51 and 52 of 1943, 
Decided on 17th June 1946, from order of Commercial 
Sub-Judge, 1st Class, Delhi, D/- 1st April 1942. 

(a) Arbitration Act (1940), S. 2 (a) — Arbitration 
agreement — Clause in agreement providing that 
matter would be decided by person of parties* selec¬ 
tion — Clause amounts to arbitration agreement 
though words like arbitration, arbitrator or arbitra¬ 
tion agreement do not appear therein. 


A clause in the agreement between the parties pro¬ 
vided as follows : “Except where otherwise specified m 
the contract the decision of the SupenDdending Engi ¬ 
n eer of the Circle for the time being snail pe nnai^ con- 
cTusive, and binding on all parties to the contract on all 
questions relating to the meaning of specifications etc. 
The Subordinate Judge held that the agreement in the 
clause did not indicate any animus arbitrandi and was 
in the nature of a reference to a valuer or an assessor : 

Held that the finding was not correct. A perusal of 
the clauses showed that not only questions about work¬ 
manship etc., but all questions whatsoever arising 
between the parties were agreed to be left to the deci¬ 
sion of the Superintending Engineer. It was true that 
the words 'arbitration,' ‘arbitrator’ or ‘arbitration agree¬ 
ment* did not appear in the clause but that was imma¬ 
terial so long as the parties were found to have agreed 
to allow the matter to be decided by a person of their 
own selection whose decision was to be final, conclusive 
and binding on them. [Para 4] 

(b) Arbitration Act (1940), S. 34 — Choice to 
apply for stay or not is to be made after commence¬ 
ment of proceedings—Silence of party before com¬ 
mencement of proceeding is immaterial. 

The question as to when a party to an arbitration 
against whom legal proceedings have been commenced 
is entitled to ask for stay of proceedings has to be deter¬ 
mined by the choice which he makes not before tho 
proceedings are commenced but after they have been 
commenced. Silence of the party before the proceedings 
have been started is immaterial. It is only after the 
commencement of the suit or other proceeding that the 
party can make up his mind whether to apply for stay 
or not. If he decides to apply for stay he can do so at 
any time before filing a written statement or taking any 
other steps in the proceedings and not thereafter. But 
during that period his choice is unfettered : II A. I. R. 
1924 Mad. 336, Foil. [Para 10] 

(c) Civil P. C. (1908), S. 80 — Object of notice is 
to give time to decide whether to fight out case or 
not—There is no duty to speak. 

The object of notice \mder S, 80. Civil P. O.. is to 
give time to tho nerenn served with tho notice to decid e 
whether he intends to fWhtout the case and if so"to 
give him time to prepare his defence in anticipation of 
tho action intended to be brought against him. It im¬ 
poses no duty to speak on the* public officer served with 
the notice. [Para 11] 

C. P. C. — (’44) Chitaley, S. 80, N. 2, Pt. 2. 

(d) Contract Act (1872), S. 29—Arbitration agree¬ 
ment providing for reference of dispute to decision 
of ‘Superintending Engineer of Circle for the time 
being*—Held words were ambiguous and agreement 
was unenforceable for uncertainty — Arbitration 
Act (1940), S. 2. 

A clause in the agreement between the Government 
and a party provided that the deoision o( the Superin¬ 
tending Enginoer of the Circle for tho time being 
shall be final as to any question, claim, etc. arising 
between the parties. A suit having been filed by the 
party, it was contended in defence that the dispute 
must be referred to arbitration of the Superintending 
Engineer. It was in evidence that the persona who held 
the office of the Superintending Engineer of the Cirole 
at the time when the cause of aotion arose or at the 
time of the institution of the suit had retired: 

Held that the words 'for the time being' were ambi¬ 
guous and it was not dear whether they referred to 'the 
cirole or to the 'Superintending Engineer.' Even if the 
expression ‘Superintending Engineer of the Clide' was 
to be laken oollectlvdy it was not dear whether it was 
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the person who held that office at the time of the insti¬ 
tution of the suit or the person holding the office when 
the cause of action arose that was to be the arbitrator. 
The words in the agreement were too vague and indefi¬ 
nite and the agreement was unenforceable for want of 
certainty. ' [rara 15] 

Bishcn Narain — for Appellant. 

U. B . Badri Das t Jindra Lai and Daya Kishen 
Maltajan — for Respondents 
Cases referred 

1. (1896) 18 Q.B.D. 7 : 56 L J.Q.B. 530 : 55 L. T. 861 
: 35 W. R 43, Caru3 Wilson. In re. 

2. (’35) 1011. C. 65 : 22 A. I. R. 1935 Mad. 356, S. I. 
Rly. Co., Ltd. v. Bhashyam Naidu. 

3. ('34) 21 A.I.R. 1934 Sind 200 : 28 SL.R. 223 : 153 
I.C. 911, Firm Hormusji and Daruwalla v. District 
Local Board, Karachi. 

4. (’36) 23 A.I.R. 1936 Sind 201 : 165 I. C. 598, Dtsh 
Ram v. Secretary of State. 

5. (’24) 47 Mad. 164 : 11 A. I. R. 1924 Mad. 336 : 76 
I.C. 1011, Anglo Persian Oil Co., Ltd., Madras v. 
Panchapakesa Aivnr. 

6. (’43) 30 A.I R.1943 Cal. 4*4 : I.L.R. (1943) 2 Cal. 
298 : 210 I. C. 454, Subal Chandra v. Mohammad 
Ibrahim. 

7. ( 44) 31 A.I.R. 1944 All. 253 : I.L.R. (1944) All. 341, 
Indian Steel k Wire Products Ltd. v. Devi Prasad. 

8. (1913) 1913 A.C. 241 : 82 L J.K.B. 684 : 108 L. T. 
434, Bristol Corporation v. John Aird and Co. 

9. (1928) 2 K. B. 463 : 97 L.J.K.B. 72 : 139 L. T. 353, 
Cottage Club Estates v. Wood Side Estates Co. 

Abdur Rahman J. —Thi3 appeal arises out of 
a suit instituted by Mirzn Nawab Hussain and 
the Simla Banking Industrial Co., Ltd., which 
had agreed to finance a contract secured by the 
former for diversion of City Ditch and filling 
pits and depressions, etc., at Delhi from the 
Central Public Works Department (3pecial Divi¬ 
sion No. 2) under an agreement dated 2.3-1933 
(Ex. D/i). This suit was to recover Rs. 50,123 
and was instituted on 27-11-1941. A second suit 
was instituted on 24-8-1942 for recovery of 
Rs. 15,317-11-6. Another suit was brought on 
15-12-1942 for recovery of Rs. 49,706-4-0. Both of 
these suits were brought on the basis of agree¬ 
ments similar to Ex. D/l. All the three suits 
were instituted against the Governor-General in 
Council. 

[ 2 ] Before filing his written statements in 
reply, three applications were made on behalf of 
the Governor-General in Council to stay all the 
three suits under cl. 25 of the agreement which 
reads as follows : 

"Except where otherwise specified in the contract 
the decision of the superintending engineer of the circle 
for the time being shall be final, conclusive, nnd bind¬ 
ing on all parties to the contract upon all questions 
relating to the meaning of the specifications, designs, 
drawings, and instructions hereinbefore mentioned, 
and as to the •.uality of workmanship, or materials 
used on the work, or as to any other question, claim, 
right, matter or thing whatsoever, in ... . any way 
arising out of, or relating to the contract designs, draw¬ 
ings, specifications, estimates, instructions, orders, or 
these conditions, or otherwise concerning the works, or 
the execution of failure to execute the same, whether 
arising during the progress of the work, or after the 
completion or abandonment thereof.” 


Three issues were framed by the Subordinate 
Judge on 7-3-1942 in the first suit. Similar issues 
were raised in the other suits. They contained 
another issue but in view of the points which 
had been debated before u9, it would be im¬ 
material to refer to it The Subordinate Judge 
did not on the suggestion of parties, record any 
evidence and was asked to decide issue 1 which 
wa9 one of law, before taking up the other 
issues. He held that the clause referred to above 
did not fall within the definition of an arbitra¬ 
tion agreement as contemplated by S. 2(a), Arbi¬ 
tration Act (Act 10 [x] of 1940) and did not, 
therefore, deem it necessary to decide the other 
issues. The same decision was recorded in the 
other two applications presented on behalf of the 
defendant in the other two suits. Dissatisfied 
with that decision, the Governor-General in 
Council preferred three appeals to this Court 
They were heard by a Division Bench of this 
Court, on 29-3-1945 and remanded to the trial 
(’ourt for the decision of issues 2 and 3 after record¬ 
ing evidence produced by the parties in support 
of their respective contentions. A fourth issue 
was also added in the order of remand but it is 
unnecessary to refer to it, as the contention ad¬ 
vanced before the Division Bench doe9 not seem 
to have been pressed before the trial Court. The 
trial Court has now decided both of these issues 
in favour of the appellant. As the questions 
argued before us in all the three appeals are the 
same, they will be disposed of by one judgment. 

[3] The first question that arises for determina¬ 
tion is covered by issue 1 framed by the Sub¬ 
ordinate Judge on 7-3-1942. Finding that the 
words "arbitration" “arbitrator" or "arbitra¬ 
tion agreement" did not appear in the clause 
and there was nothing to suggest in it that the 
parties had agreed to submit their differences to 
arbitration, the Subordinate Judge held on a 
review of a various cases cited on behalf of tho 
parties before him that tho agreement contained 
in cl. 25 did not indicate any animus arbitrandi 
and was more in the nature of a reference to a 
valuer or an assessor. 

[4] I do not find myself in agreement with 
this finding. It is true that the words "arbitra¬ 
tion", "arbitrator" or "arbitration agreement" 
do not appear in the clause but that is, in my 
view, immaterial as long as the parties can be 
found to have agreed to allow the matter to be 
decided by a person of their own selection whose 
decision was to be final, conclusive and binding 
on them. A perusal of the clause would show< 
that not only the questions as the "quality of 
workmanship or materials used on the work" 
were left to be decided by "the Superintending 
Engineer of the Circle for the time being" but 
"any other question, claim, right, matter, or 
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thing whatsoever, in any way arising out of, 
or relating to tho contract’' etc., were, after they 
had arisen between tho parties, also agreed to 
bo loft to him for his decision. 

[5] lb is indisputable that tho Courts in this 
country have jurisdiction to try all suits of civil 
nature and tho present suits are undoubtedly of 
that nature. But it is competent to a party to 
a contract to contend that no right of action 
shall be heard or decided by a Court of law 
until a tribunal of their own choico has decided 
any differences that may arise between them. 
Such rin agreement could be set up by a party 
for the purpose of asking the Court to stay its 
hands and to refuse to exercise its jurisdiction 
until the dispute between tile parties had been 
heard by a forum of their own choico. That 
such an agreement could not be pleaded was not 
even contended. The sole contention advanced 
on behalf of the respondent wa3 that an agree- 
ment such os contained in cl. 26 of tho contract 


he were to be called upon to decide the matter, 
the enquiry before the decision is arrived afe 
would have had to be in the nature of a judicial 
or quasi judicial enquiry and could not be 
terminated by the expression of the impression 
which tho person so appointed might have been 
under from either what he might have himself 
seen of tho respondent's works or what he might 
have gathered from the construction file in posses¬ 
sion of the Public Works Department. Moreover, 
the object of this clause of the agreement was 
not to ascertain some matter for the purpose of 
preventing differences from arising, such as re¬ 
ferred by Lord Esher, M. R,, in (1836) 18 Q.B.D. 
7 1 but to decide the disputes which were to have 
come into existence beforo the provisions of the 
clause could be attracted. The decisions referred 
to by the learned trial Judge, 1611.C. 65/ A.I.R. 
1934 Sind 200°* and A. I. R. 193G Sind 201, 4 render 
no assistance in the decision of this question, for 
in all those cases it was assumed that'tho man¬ 


was not an agreement to refer the matter to 
an arbitrator for his final decision but merely 
an agreement to refer tho matter to a valuer or 
assessor for his opinion. This is a question of 
fact and has to be determined on a true C9nstruc- 
tion of the words used by the parties in cl. 26 of 
their agreement. Tho fact that the agreement 
was on a printed form or printed and kept ready 
by or on behalf of tho appellant before it was 
accepted by respondent 1 is beside tho point. 
There was no suggestion in the suit, much less 
ovidonce, that the dealings between thorn were 
not fair or that any attempt had been mado 
on behalf of tho appellant to over-reach the 
respondent. The parties were fre(f to choose tho 
terms on which they were willing to enter into 
a contract and it is probable, nay almost certain, 
that but for tho respondent’s acceptance of the 
terms contained in Ex. D-l, this contract would 
not have been entered into. In tho absonce, 
however, of any plea'of undue influence, coercion 
etc., the parties must be hold bound by the 
terms of tho agreement and inasmuch as the 
matter was to bo decided under cl. 26 of the 
agreement by a person whoso decision was to be 
final, concluBivo and binding on the parties, the 
person so appointed cannot but be, in my judg¬ 
ment, regarded as an arbitrator despite the fact 

an of one ot the parties. 

16 ] There was nothing in tho agreement to 
show that the Superintending Engineer’s eye 
alone was to be tho judge. Had that been so, 
the position taken up on behalf of the rospon- 
dent that the perron so appointed was a valuer 
or assessor^ would have had considerable force. 
Inero is, it is true, nothing in the olause that the 
perron referred to in it was bound to record ana 
Hear evidence tendered by either party; but if 


ner in which the matter was intended to be de¬ 
termined by the persons referred to was neither 
judicial nor quasi judicial. 

[7] Whether the other conditions which a, 
Court of law has to take into consideration be¬ 
fore ordering a stay of the suit are satisfied or 
whether the contract is held to be onforcoablo 
are, however, different matters. They will be 
duly considered in their appropriate places. Ac¬ 
curately S|.caldng, those questions do not arise 
for consideration under issue 1 which was framed 
with tho object of ascertaining whether cl. 25 of 
the agreement amounted to an agreement to re¬ 
fer to arbitration. 

[8] The Court is under this issue called upon 
to dotormine the real effect of the words of 
ol. 26 of the agreement and not to consider tho 
propriety or the possibility of referring the mat¬ 
ter to the arbitration of the person mentioned 
therein. These matters will have to be examined 
under issue 8. The attempt by loarned counsel 
for the respondents to show that tho person re. 
ferred to in cl. 25 (viz., the Superintending En- 
gineer) was or must have been a witness of fact 
and could not, therefore, be placed in the posi- 
tion of a Judge does not, therefore, arise for con¬ 
sideration under this issue. 


i»j i woum, ior the ahove reasons, decide 
issue 1 in favour of the appellant. 

[ 10 ] The decision of the question involved in 
issue 2 is comparatively an easy one. It has to 
be decided on an examination of the language 
of a 84, Arbitration Act. It reads as follows : ° 

Where any party to an arbitration agreement or 
0 R \ min 6 under him commences any legal 
proceedings against, any other party to tho agreement 

" PerS °j °, Iai “ in g under him in.respoot of any 
matter agreed to be referred, any party to such legal 
proceedings may, at-any time before filing a written 



218 Lahore Governor-General v. Simla Banking a Indstl. Co (Abdur Rahman J.) A. I. R. 


statement or taking any other steps in the proceedings, 
apply to the judicial authority before which the pro¬ 
ceedings are pending to stay the proceedings ; and if 
satisfied that there is no sufficient reason why the mat¬ 
ter should not be referred in accordance with the arbi¬ 
tration agreement and that the applicant was, at the 
time when the proceedings were commenced, and still 
remains, ready and willing to do all thiugs necessary 
to the proper conduct of the arbitration, such authority 
may make an order staying the proceedings.’* 

According to the language of the section, the 
question as to when a party to an arbitration 
against whom legal proceedings have been com¬ 
menced is entitled to ask for stay of the pro¬ 
ceedings has to be determined by the choice 
which he makes not before the proceedings are 
commenced but after they have been com- 
*menced. The silence of the party applying for 
stay of his omission to remind the party, which 
has started the proceedings, of his duty not to 
start them under the agreement between the 
parties before the proceedings have been started 
do not, in my view, seem to be material. It 
is only when a suit or a proceeding has been 
commenced against a party that the latter can 
make up his mind as to whether he would apply 
for stay or not. If he decides to ask for stay he 
can do so at any time “l>efore filing a written 
statement or taking any other steps in the pro¬ 
ceedings” and not thereafter. But during that 
period (i. e., after the suit or proceedings have 
been commenced and before a written statement 
has been filed) which is given to him by law his 
choice is unfettered and remains unaffected by 
his silence or omission such as referred to above. 

[ 11 ] The decision in 47 Mad. 164 5 was based 
on the language of the same words in the cor- 
responding sectiou of the earlier Act of 1S99 (Act 
9 [IX] of 1899) and bears out the interpretation 
of the words now used in S. 34 of the Act. 
Learned couusel for the respondent tried to dis¬ 
tinguish this case on the ground that no notice 
under S. 80, Civil P. C., was necessary in that 
case. The contention advanced on behalf of the 
respondent wa3 that it was the appellant’s duty, 
when he was served with a notice under S. SO, 
Civil P. C., to inform the latter of his intention 
to abide by the agreement contained in cl. 25 
of the agreement, Ex. D-l. The notice under s. 80 
|is served for a wholly different purpose. Its 
object is to give time to the person who is 
served with the notice to decide whether he 
intended to fight out the case and if so to give 
him time to prepare Sis defence in anticipation 
of the action intended to be brought against 
him. It imposes no duty to speak on the public 
officer served with a notice under the section. It 
certainly imposes no obligation on the person 
served with the notice to say that the dispute 
between the parties shall be- decided not by a 


Court of law but by a tribunal already chosen 
by the parties. 

[12] The decisions in A. I. R. 1943 Cal. 484 6 
and A. I. R. 1944 ALL. 253 7 do not help the 
respondent. Indeed, they go the other way. 

[13] In order to show that this was not a fit 
case in which the suit ought to be stayed, and 
this is issue 3 framed by the trial Court, learned 
counsel for the respondent advanced three con¬ 
tentions. It was contended first of all that the 
person appointed by the agreement was himself 
a witness of facts and was not for that reason 
competent to act as a Judge. Reliance was 
placed in this connection on the decision by the 
House of Lords in 1913 A. C. 241 8 where Lord 
Atkinson observed’at page 248 as follows: 

“My Lords, I have listened with great attention to 
the able arguments which have been addressed to the 
House, and I am utterly unable to get rid of the notion 
that upon two of the most important matters, namely, 
this filling and the excavation between the monoliths, 
Mr. Squire will necessarily be at once in the position of 
a Judge and a witness. I think he must necessarily be 
in that position. I cannot imagine any position more 
unpleasant, any position more undesirable. If he be 
really a witness, then he must, in effect, be examined 
before himself, and cross-examined before himself, and 
he must decide upon his own veracity or reliability. I 
think there could be no stronger reason to induce the 
Court not to exercise their discretion to stay the action 
than that any gentleman who has taken upon himself 
the duties of arbitrator should be put in such an 
entirely anomalous position." 

This case has, however, no application as there 
is nothing on the record to show that any facts 
were within the personal knowledge of the 
Superintending Engineer referred to in cl. 25 of 
the agreement who would be in any unhappy 
position of a Judge and a witness. No evidence 
was led on behalf of the appellant to substan¬ 
tiate this contention, although an opportunity 
had been afforded to him after the order of 
remand by this Court. 

[14] The second contention advanced on be- 
half of the respondent was that one of the 
parties to the suit (the Simla Banking and 
Industrial Company Ltd.) had not agreed to 
refer the matter to arbitration and as the con¬ 
tract (ex. D-l) was not assignable to the Bank, 
the matter could not be referred to arbitration 
so as to be binding on the Bank. Learned 
counsel for the appellant urged in reply that the 
Bank was only entitled to receive such money 
as was due to Mirza Nawab Hussain and that 
it could have no say in regard to the question 
as to what amount was due to him by the 
appellant and the Bank could not, therefore, be 
regarded as an interested party whose failure to 
agree to cl. 25 of the agreement would vitiate 
the reference or make it ineffectual. In support 
of that contention reliance was placed by learn¬ 
ed counsel for the appellant on the decision in 
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(1928) 2 K. B. 463.° It is quite true that the con¬ 
tract between Mirza Nawab Hussain and the 
Governor-General in Council could not have 
' been assigned by the former—at least without the 
latter’s consent—but that cannot help the respon¬ 
dent The contract was to be performed by 
Mirza Nawab Hussain and the Governor-Gene¬ 
ral in Council had agreed to pay to him what 
was found to be due to him in accordance with 
the contract entered into between them. None' 
\ else has any right to be heard when the amount 
'due by the Governor.General in Council to 
Mirza Nawab Hussain has to be ascertained. 
The appellant had only agreed to pay to the 
Bank whatever wa3 found to be due to plain¬ 
tiff 1. But the bank has in the absence of 
any plea of fraud or collusion, no locus standi 
to urge that anything more than what was 
claimed by Mirza Nawab Hussain or found by 
a competent tribunal to be due to him was 
claimable or due. That is a matter purely 
between Mirza Nawab Hussain and the Gover¬ 
nor-General in Council. In fact, the Bank had 
nothing to do with the money which was to be 
due to Mirza Nawab Hussain when he entered 
into the contract with the Governor-General in 
Council. Nor do I see how can the fact that the 
contract was not assignable by Mirza Nawab 
Hussain help his learned counsel's contention. 
Indeed, it goes the other way. If the contract 
could not have been assigned by Mirza Nawab 
Hussain to any one else, how could that person 
be held entitled to act under a term, of con¬ 
tract to which he was no party ? The Bank may 
not be bound by the submission if the contract 
was not assignable; but that is immaterial if 
the Bank is not interested in the subject-matter 
of reference. I would, therefore, hold that there 
is no merit in this contention either. 

[15] The third contention, however, has con¬ 
siderable force and must, in my opinion, pre¬ 
vail. According to what we were informed by 
counsel for the appellant himself in reply to an 
enquiry made by us the office of the Superin¬ 
tending Engineer is at present held by Mr. 
Barman although he was not the Superintend, 
ing Engineer at the time when the suit was in¬ 
stituted. We find from the telegram received 
by the appellant's counsel that Mr. B. S. Puri 
was the Superintending Engineer when the suits 
were instituted. We do not know the name of 
the Superintending Engineer when the case had 
come up for decision before the High Court for 
the first time. R. B. Badri Das, learned counsel 
for the respondent told ua that it was Mr.Sinha 
ao far as his client was aware. According to the 
telegram Mr. Wilcocks was the Superintending 
Engineer between June 1938 ana 17 - 3-1941 and 
teat Mr. (now Sir) Teja Singh Malik had held 


that office before him. That Sir Teja Singh 
Malik, Mr. Wilcocks, Mr. Balwant Singh Puri 
and Mr. Sinha are not the Superintending 
Engineers at the present time was not denied. 
Some of them may have even retired from 
Government service. The words in the agree, 
ment are to the following effect : 

.the decision of the 

Superintending Engineer of the circle for the time be¬ 
ing shall be final, etc.,.as to any other question, 

claim, right, matter or thing whatsoever, in any way 
arising out of, or relating to the contract .... whether 
arising daring the progress of the work, or after the 
completion or abandonment thereof.” 

The words “for the time being” in the above 
clause have first to be construed. Do they go 
with-the word “circle” only or do they go with 
the words “ Superintending Engineer?” The 
words are to say the least ambiguous. It is 
quite possible to conceive that the circles, being 
merely administrative, may change from time 
to time and what work is being done in one 
circle may by administrative arrangement be 
assigned to another. But even if the expression! 
“Superintending Engineer of the circle” is to be 
taken collectively, it is not, in my opinion, pos¬ 
sible to say with certainty as to which of the 
Superintending Engineers was intended to arbi- 
trate. Was it the officer who held the office of 
the Superintending Engineer at the time when 
the suit was instituted or did it refer to the 
person who had held that office at the time 
when the “question, claim, right, matter” etc., 
arose for decision or in other words when the 
cause of action had accrued to the plaintiff? It 
is clear from what has been stated above that 
the persons who were occupying the office of a 
Superintending Engineer at either of these time3 
are no longer the Superintending Engineers. 
The words in the agreement are too vague and 
indefinite and it is not possible in my view to 
have the matter decided by the person who held 
the office of the Superintending Engineer either 
at the time of the accrual of the cause of action 
or even when the suit was instituted. These are 
no longer the Superintending Engineers and 
have in fact retired from the service of the Gov¬ 
ernment. It becomes impossible for that reason 
to give effect to this agreement which must be 
declared to be unenforceable for want of cer¬ 
tainty. 

[16] For the above reasons I would dismiss 
the appeal (f. a. o. 95 of 1942) with costs. The 
other two appeals (f. a.o. nos. 51 and 52 of 1943) 
may also be dismissed but there will be no order 
as to costs. 

Abdul Rashid Ag. C. J. — I agree. 

G,B- Appeals dismissed. 
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Ismail IIassan Alt v. EsirEROU (Bhandari J .) 


A. I. R. (34) 1947 Lahore 220 [C. N. 42) 

Bhaxdari J. 

Tsmail s/o Uassan Ali — Accused — Appel¬ 
lant v. Emperor. 

Criminal Appeal No.* 22 of 1946, Decided on 
14-6-1946. 

(a) Penal Code (I860), S. 80 — Criminal intent 
necessary to constitute crime — It can only be 
implied from overt acts — Man is presumed to 
intend necessary or natural and probable conse¬ 
quences of his acts. 

To constitute crime the act must, except in the case 
ol certain statutory crimes, be accompanied by a cri¬ 
minal intent or by such negligene or indifference to 
duty or to consequences as i3 regarded by the law ac 
equivalent to criminal intent. Intention, however, is not 
capable of positive proof; it can only be implied from 
overt act?. As a general role, every sane man is pre¬ 
sumed to intend the necessary or the natural and 
probable consequences of his acts and this presumption 
of law will prevail unless from a consideration of ail the 
evidence the Court entertains a reasonable doubt whether 
such intention existed. This presumption however is 
not conclusive, nor alone sufficient to justify a convic¬ 
tion and should be supplemented by other testimony. 

[Para 5] 

(b) Evidence Act (1872), S. 133-Accomplice- 

Meaning of—Includes principals in first and second 
degree—Mere knowledge of crime or passive silence 
is not enough. 

The expression ‘accomplice’ has not been defined in 
the Evidence Act, but there can be little doubt 
that it means a person who knowingly or voluntarily 
co-operat£3 with or aids and assists another in the 
commission of a crime. The expression obviously 
includes principals in the first and second degree. 

[Para 14] 

The mere fact, that one had knowledge that a crime 
had been committed or that he concealed or failed to 
disclose such knowledge, does not render him an 
accomplice. If for example, the concealment is due to 
the witness’s anxiety for his own safety rather than to 
any desire to shield the criminal, he would not be an 
accomplice. Nor would a person who remains passively 
silent after obtaining knowledge of the commission of 
the crime be an accessory or accomplice within the rule 
as to the testimony of accomplices. To render a person 
an accomplice his participation in the crime must be 
criminally corrupt. [Para 14] 

(c) Evidence Act (1872), S. 133 — Fact that 
accomplice is giving evidence under promise of 
immunity by police detracts considerably from his 
credibility. 

The circumstance that an accomplice is testifying 
under a promise of immunity given by the police 
detracts very materially from the credibility of the 
accomplice. [Para 15] 

(d) Penal Code (1860), S. 120B—Separate convic¬ 
tion can be given—But where time between hatching 
of conspiracy and commission of offence is short 
no separate sentence need be awarded. 

The act of entering into a conspiracy is per sc an 
offence under the Penal Code. Where however 
the time between the hatching of the conspiracy and 
the commission of the crime is short, it is not necessAry 
to award a separate sentence for the offence under 
S. 1203 : 20 A.I.R. 1933 Lah. 977, Foil. [Para 18] 

Sleem , A. It. Kapur and Anand Mohan Suri — 

for Appellant. 

K. C. Jain, Public Prosecutor — for the Crown. 
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Judgment. — Ismail, an employee of a firm 
at Rawalpindi, was tried with three others, upon 
charges of criminal conspiracy and cheating by 
a Special Tribunal constituted under the Crimi¬ 
nal Law Amendment Ordinance, 1943 lie was 
sentenced to four years' rigorous imprisonment 
under each of the two counts, the sentences to 
run concurrently. lie was also sentenced to pay 
a fino of Rs 50,000 under the first count and a 
fine of Rs. 37,050 under tho second count. He 
has appealed to this Court and the question for 
this Court is whether tho Tribunal have come 
to a correct determination in points of fact and 
law. 

[2] Although this appeal was argued for three 
days the facts of the case lie within a narrow 
compass. Early in April 1913, Ram Lai a clerk 
of the Ordnance Depot at Chaklala reported to 
tho Head Clerk, Lala Hans Raj that ho had 
detected two forged receipt vouchers on the basi9 
of which Messrs. Yusafali S. Lookmanjeo of 
Rawalpindi had received payments considerably 
in excess of tho amounts to which they were 
entitled. Hans Raj examined tho vouchers with 
tho assistance of another clerk Bhim Sain, and 
after satisfying himself of tho correctness of tho 
information given decided to turn the situation 
to his own advantage. On 15th April both Hans 
Raj and Bhim Sain went to tho premises of tho 
establishment and came across the appellant 
who represented himself as ono of the proprietor 
of the firm. They told him that a forgery case 
had been dotcctcd against tho firm but that they 
would bo prepared to drop tho matter if the ap¬ 
pellant made it worth their while to do so. Tho 
appellant denied the forgery but when he was 
asked to produce the temporary receipts issued 
by the Depot, ho adopted a more reasonable at¬ 
titude and asked his visitors to see him again 
after a few days. On 19th April they paid another 
visit to the shop of tho appellant and threatened 
a public exposure unless they were paid a sum 
of Rs. S 000 by way of illegal gratification. Tho 
appellant characterised the demand ns preposter¬ 
ous particularly as ho had already incurred a 
considerable amount of expenditure in obtain¬ 
ing false inspection notes on tho basis of which 
the bills were submitted. After a certain amount 
of bargaining tho appellant agreed to pay 
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rs. 3000 on condition that the forged vouchers 
and the relevant inspection notes were returned 
to him. These documents were handed over to 
him the same evening. The appellant paid a 
sum of Rs. 1000 to tho two clerks, destroyed 
the documents in their presence and promised 
to pay the balance of Rs. 2000 on receipt of the 
other papers relating to the fraud. He told them 
that Ram Lai and Jai Chand, two other clerks 
of the same office, had seen him in the same 
connection and had threatened to blackmail him 
in respect of the same frauds. Hans Raj rebuked 
Ram Lai for what he had done but promised 
the latter one-third shave of the hush money. In 
tho meantime, Ram Lai had come across seven 
other receipt vouchers which made it quite clear 
that tho firm of the appellant had obtained large 
eums of money from Government by nlteriug 
the quantity and tho price figures in tho 
vouchers. On 27th April Hans Raj. Ram Lil, 
Jai Chand a relation of Ram Lai and Ram Nath 
a friend of Jai Chand proceeded to tho house of 
the appellant to assure him that they were all 
snembors of ono party, to recover the balanco of 
Rs. 2000 which was still outstanding and possibly 
also to make a fresh demand in view of the 
fresh discoveries which had been made. The ap. 
pellant told them to bring all tho other relevant 
papers first for destruction. In the meantime, 
tho nows of tho fraud leaked out and certain 
anonymous complaints were received by tho 
Security Officer attached to tho Depot. The lat¬ 
ter communicated with the police, recorded tho 
statements of Hans Raj, Bhim Sain and Ram 
Lai after a promise of immunity from prosecu¬ 
tion had been given to them. As a result of the 
investigation which followed tho police challaned 
Naim Ullah, Ram Das, Amrifc Lai and Ismail 
under Ss. 120 B and 420, Penal Code. Ismail alono 
was convicted. 

[8] The oharges against the appellant were, 
<a) that bo and certain other persons were par¬ 
ties to a criminal conspiracy to cheat tho Cen¬ 
tral Government in the performance of certain 
contracts held by Messrs. Yusafali S. Look- 
tnanjoe and Bros., by showing fictitious deli¬ 
veries in respect of vouchers falsely perpared or 
altered, and by procuring inspection notes with 
false quantity figures to support the firm's bills; 
and (b) that in pursuance of the said conspiracy 
he cheated Government to the extent of rs. 87 050 . 

[4] Mr. 8Ieem who has argued the case for 
the appellant with great ability frankly admits 
that certain persona had conspired to defraud 
Government by the submission of false bills and 
that the six bills on the basiB of wbioh Messrs. 
Yusafali S. Lookmanjee received excess pay¬ 
ments to the extent of Rs. 87,050 were signed by 
his client. He oontends, however, that his client 
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worked only as a paid employee whose duty it 
was to exercise general supervision and to ope¬ 
rate on the firm’s account with the bank. His 
subordinates were in the habit of preparing 
bills for submission to the Ordnance Depot and 
he was in the habit of signing them in the ordi¬ 
nary course of office routine. As these bills were 
prepared on the basis of inspection notes sup¬ 
plied by the Depot itself he did not bother to 
check them with the quantities of goods actually 
supplied. Indeed, ho was totally unaware of the 
quantities of goods purchased from sub-contrac¬ 
tors or of the quantities supplied to the Depot as 
these matters were dealt with by other servants 
of tho firm. As criminal responsibility cannot 
attach to a man unless it can be shown that the 
act with which he is charged was done with a 
criminal intention, and as the Crown had failed 
to establish such intention in the present case, 
Mr. Sleem contends that tho Tribunal were not 
justified in convicting his client on the ground 
only that ho had signed a number of bills which 
turned out to be false. It was vehemently 
argued that the appellant was completely in tho 
dark in regard to the fraud which was being 
perpetrated on Government and that his mind 
in signing the bills was wholly innocent. 

[5] To constitute a crime the act must, except 
in the cose of certain statutory crimes, bo ac¬ 
companied by a criminal intent or by such negli¬ 
gent or indifference to duty or to consequences! 
as is regarded by the law as equivalent to a cri¬ 
minal intent. Intention, however, is not capable 
of positive proof: it can only be implied from 
overt acts. As a general rule, every sane man 
is presumed to intend the necessary or the natu¬ 
ral and probable consequences of his aots and 
this presumption of law will prevail unless from 
a consideration of all the evidence the Court 
entertains a reasonable doubt whether such 
intention existed. This presumption, however, is 
not conolusivo, nor alone sufficient to justify a 
conviction and should be supplemented by other 
testimony. 

[G] The facts and circumstances of this case 
make it quite clear that the appellant was the 
de facto proprietor of tho firm and that the 
entire business of the firm passed through his 
hands. He arranged for all supplies made on 
contracts, received inspection notes and prepared 
the bills. It is impossible to escape the conolu- 
sion that the criminal intent united with the 
overt act when tho false bills wore submitted to 
Government. 

[7] It has been established almost conclusively 
that the appellant was tho managing direotor if 
not the aotual proprietor of the firm, On 27-6- 
1987, one S. .Yusafali Lookmanjee entered into a 


Ismail Hassan Ali v. Emperor (Bhandari J.) 



222 Lahore 


Ismail Hassan Ali v. 

partnership with his brother Hassanali S. Look- 
mnnjee for the purpose of carrying on business 
under the name and style of Messrs. Yusafali 
S. Lookmanjee and Bros., Hardware Merchants, 
Rawalpindi. It was apparent from the very start 
that Yusafali who was about 65 or 70 years of 
age and Hassanali who was five years his junior 
were unable on account of their advanced age 
and flagging energies to make a success of the 
enterprise unless they sought the help of and 
entrusted the management to younger hands. 
The commencement of hostilities in Western 
Europe and the creation of India as a supply 
base for the allied armies brought in a large 
volume of business to this firm. The two part, 
ners could not possibly stand the strain which 
was imposed on them and the management of 
the firm passed gradually though imperceptibly 
into the hands of Ismail appellant, a son of 
Hassanali, who had joined the firm a3 a clerk 
on the modest salary of Rs. 90 per mensem. 
Within two years of the commencement of the 
War the appellant had established himself suffi¬ 
ciently to call himself a partner in the firm. On 
24-4-1941, Yusafali, Hassanali and the appellant 
addressed a communication to the Central Bank 
of India at Rawalpindi with the object of open¬ 
ing a new account. They stated that all three 
of them were partners in the firm Yusafali 
S. Lookmanjee and Bros., that they would be 
jointly and severally responsible to the Bank for 
any liabilities that the firm might incur and that 
each one of them would be at liberty to sign all 
documents on behalf of the firm in favour of the 
Bank. In view of these declarations, the Bank 
started a new account which could be operated 
upon by all or any of the three partners. The 
specimen signature card submitted by the appel¬ 
lant bears his signature as “Proprietor" of the 
firm. So far as is known, this is the first official 
act in writing in which the two de jure partners 
of the firm recognised the appellant as a third 
partner. 

[8] The two original partners had provided 
in the deed of partnership that their sons would 
not be entitled to bind the credit of the firm or 
of the partnership. When, therefore, the firm 
required a loan of Rs. 15,000 on 6-6-1941, it was 
Hassanali one of the de jure partners who 
executed the pronote in favour of the Bank. 
Similarly, when a fresh loan of Rs. 50,000 was 
required on 23-12-1941, this partner and not the 
appellant executed the pronote. Apart from these 
loan transactions the appellant appears to have 
had full control over the business. In the year 
1941-42, the firm submitted certain bills to 
Government in respect of certain local contracts 
and all these bills were signed by Ismail as 
■proprietor. In the year 1942, four tenders were 
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submitted by the firm in respect of the contracts 
to which these frauds relate. Three of them 
were signed by the appellant as proprietor while 
the fourth was signed by his father Hassanali 
presumably because Ismail himself was tem¬ 
porarily away from the station. During the 
period to which these contracts relate, the firm 
issued no les3 than 340 cheques in favour of 
various sub-contractors and other persons who 
manufactured goods for the firm. Out of these, 
as many as 355 were issued by the appellant as 
proprietor and only 5 by his father Hassanali. 
A considerable amount of correspondence took 
place with the firm and the Central Government 
in regard to contracts: all the communications 
issued by the firm were signed by the appellant. 
On Yusafali’s death early in the year 1943, 
Hassanali became the sole proprietor of the 
establishment. On 21-10-1943, the appellant ad¬ 
dressed a letter to the Controller of Purchases 
at Delhi on behalf of the firm informing him of 
the death of their senior partner Yusafali and 
telling him that the “other partners" (not part¬ 
ner) had decided to change the name of the firm 
to Hassanali S. Lookmanjee and Sons. This 
letter too was signed by the appellant as pro¬ 
prietor. A considerable volume of other corres¬ 
pondence has been produced in Court in all of 
which the signatures of the appellant appear as 
proprietor of the firm. All the six bills which 
have given rise to this case were prepared in 
duplicate and the original as well as the duplicate 
copies are signed and pre-receipted by the appel¬ 
lant in the name of the firm as proprietor. 
During the months of September and November 
1942 and February and April 1943 when the 
frauds are said to have been committed a large 
number of entries in the books of account are 
in the hands of the appellant. The handwriting 
expert who has appeared in this case and whose 
statement I have no reason to doubt, has stated 
on oath that he spent several hours on each day 
for several days in examining the writings in 
this case and found that the firm’s cash book 
contained several entries in the handwriting of 
the appellant Most of these entries relate to pay¬ 
ments in respect of stores supplied under these 
contracts. The documentary evidence which has 
been produced in this case makes it quite clear 
that the appellant was to all intents and purposes 
the managing director of the firm and that the 
entire business passed through his hands. 

[9] The oral evidence that has been produced 
by the parties fully corroborates the documentary 
evidence. As stated above, Yusafali who was the 
senior partner of the firm was about 65 or 70 
years of age. He scarcely ever came to the shop 
of the firm. Hassanali the other partner was 
only 5 or 10 years younger than his brother. 
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He was hard of hearing and took little or no 
' interest in the firm. He came to the shop for a 
short time and did little or no work. He just 
sat on the chair and went away. The witnesses 
who have appeared for the appellant have 
endeavoured to show that Yusafali went per. 
sonally into the accounts, that the cheque book 
remained in his custody and that he himself 
used to sign most of the cheques but this evi- 
4 dence is, in my opinion, completely falsified by 
7 the circumstances of the case. Yusafali was in 
the last stages of decrepitude and could take 
little or no active interest in the business. He 
died in the year 1948. Hassanali was a few 
year9 younger but he too was nothing more 
than a sleeping partner. He came into the picture 
only when it was impossible to keep him out of 
it. In the mass of documents that has been 
produced in this case his signatures appear on less 
\ than a dozen. Ho had to sign the deed of partner- 
l ship as he was a partner in the firm. He had to sign 
two pronotes for rs. 16,000 and Rs. 50,000 when the 
firm took loans in the year 1941 to finance the 
ever increasing business. Only a de jure partner 
could sign the documents. Four tenders were 
submitted to the Supply Department in respect 
of these contracts. Only one of these bears his 
signatures. A large number of cheques were 
issued by the firm but only four or five were 
signed by Hassanali. He was content to leave 
^ the business in the hands of the appellant and 
did not wish to be bothered with the affairs of 
the concern. After he had done what he could 
not possibly avoid he relapsed into obscurity. I 
am not prepared to accept without demur the 
evidence of the defence witnesses that Yusafali 
and Hassanali came to the shop every day to 
attend to the business of the firm and that they 
did attend to such business. Their evidence is 
completely falsified by that of Major Wallance, 
B. A.0. 0. of the M. T. Stores Depot, Chaklala, 
who had several occasions of visiting the firm 
in connection with local contract supplied. His 
visits led him to the conclusion that there were 
three partners of the firm of whom the appel. 
lant was one. Normally,. he did not see the 
other partners. He took the appellant as the 
sole manager or representative and his dealings 
were mostly with the appellant. As the business 
premises of this firm consist of a small room whioh 
lBiiBed as a godown and of a verandah in front 
of which people ait, the witness could not have 
omitted to see the other two proprietors had 
they teen taking an aotive interest in the busi- 
ness of the firm. Mr. Sleem argues that if the 
appellant had been the proprietor or the princi- 
t pal officer of the firm he would have drawn a 
much higher salary than the sum of Rs. so per 
mensem, .which was paid to .him, . Bat it must be 


remembered that the deed of partnership to 
which a reference has already been made, left 
the partners no choice in the matter. It was 
clearly stated therein that if a son of any of the 
proprietors was taken in employment, be was 
to he treated in exactly the same way as any 
other employee of the firm. Again, it will be 
seen that the firm started business as a modest 
concern with the object of dealing in hardware. 
It had no manufacturing department of its 
own and whatever supplies were made to the 
Central Government were obtained from various 
local contractors and manufacturers. It may be 
that the firm made considerable profits during 
the continuance of the War but the fact remains 
that the firm started as a modest one room 
establishment which could' not afford the luxury 
of a highly paid manager. When Yusafali died 
in the year 1943, the amount of salary payable 
to the appellant became immaterial, for his- 
father Hassanali became the sole proprietor of 
the firm and all the profits which were the 
profits of the firm were also the profits of the 
appellant. Mohsin, a younger brother of the ap¬ 
pellant has stated on oath that he and the 
appellant are living with their father and have 
a common mess. Having regard to all the cir. 
cumstances, I have no doubt in my mind that 
the appellant was the chief executive officer of 
the firm. He submitted tenders to Government 
and when tenders were approved he placed 
orders for the supply of goods with private 
manufacturers. He paid these contractors for 
the goods purchased by him and finally submit, 
ted bills to the Central Government. It may be 
that the goods which were to be supplied to the 
Depot at Chaklala were not delivered by him 
personally but I have no doubt in my mind 
that he was fully awaro of the quantity and 
quality of the goods supplied and tho amount 
which the firm was entitled to receive from 
Government. The suggestion that he merely 
prepared the bills on the basis of the inspection 
notes without caring to see whether the bills 
were or were not oorreotly prepared is, in my 
opinion, wholly preposterous. 

[ 10 ] There is at least one circumstance which 
confirms my belief that the appellant was 
aware of the deception that was being practised 
on Government. Early in May 1943 , the police 
raided the shop of the appellant when the latter 
produced a number of supply statements con- 
cermng the proof of supplies-of goods to Govern¬ 
ment. These statements contain an account of 
the number of articles received from the diffe¬ 
rent manufacturers named therein and the total 
quantities for which the inspection notea were 
obtained. According to the handwriting expert all 
the top entries in these statementa are in the 
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baud of appellant himself. The expert expressed 
the view that in the statement Ex. P. 4l/a the 
words ‘‘grand total supplied” against the figures 
20700 and the word “ordered” against the figures 
•20570 were written bv the appellant. The expert 
made his examination with magnifying instru¬ 
ments and he has prepared illustrative photo¬ 
graphs bringing together the same or similar words 
in the parts of the writing to be compared and the 
parts of the writing with which comparison was 
made. He has given convincing reasons for arriv¬ 
ing at his conclusions and those conclusions have 
not been successfully impugned by the learned 
c ounsel for the appellant. The Tribunal came to 
the conclusion with which I find myself incomplete 
agreement that the writings B-l to B-10 on the 
supply statements as well as in the cash book 
entries B-23 to B-55 are in the band-writing of the 
appellant. In regard toother entries the Tribunal 
observed as follows : 

"With regard to the other writings that appear in the 
supply statements which consist mostly of numerical 
figures and the abbreviation IN' denoting ‘Inspection 
note’ the expert was not able to 6ay if they were 
written by Ismail. He was, however, of the opinion that 
the portions marked ‘B 11‘ to ‘B 15' in Ex. P. 39/a, 
*B 16,'in Ex. P. 40/a and 'B 17’ to ‘B 19' in Ex. P-40/b 
were not written by Ismail. It would thus appear that 
thc*c supply statements passed through the hands of 
fcome one else besides Ismail. All the excess quantities 
charged In the hills appear in these supply statements 
as plus quantities added to the quantities originally 
entered. These additions which appear against individual 
items are quite distinct in the ftatement Lx. P. 38/a, 
P. 39/a and P. 40/b. In the statement Exs. P. 41/d, 
P. 41/c, P. 41/b and P. 41/a which are really four pages 
in continuation of one another the addition does not 
appear as a distinct item but is included in the total 
of 20706 at pag* marked Ex. P.41/a. The correct total 
works out to be 14691 against 14688 of the correspond¬ 
ing entries in the local receipt register. Adding 6000 
fictitious supply as p*r serial Nos. 1 and 2 of the 
Annexure'A’ we get 20691. Obviously, the person respon¬ 
sible for writing the figure of total 20706 in Ex. P. 41/a 
made a mistake in addition. The real point about this 
total which brings out its false ebameter to Ismail's 
knowledge is the appearance of the words “Grand total 
supplied" against it, which according to the Expert's 
opinion, were written by Ismail Below the total of 
20706 appears the figure 20570 against which appears 
the word "ordered" which also, according to the opi¬ 
nion of the Expert, is written by Ismail. The samo 
ncil seems to have been used in the writing against 
tk the figures as in the figure® themselves and the 
presumption is that the writer was the same person. As 
the figures are proved to be false, Ismail cannot avoid 
liability for writing the false totals. It is not known who 
mado the additions in the original quantities on the 
other supply 6'atements Exs. P. 38/a, P. 39/a and 
P. 40/b, but the fact that the writings at the top 
marked ‘B 1’ to 'B 10* in all these supply statements 
were mado by Ismail clearly shows that be had some¬ 
thing to do with the preparation of the statements." 

[12] I have examined tbo supply statements 
with the utmost care and have no hesitation in 
holding that the appellant was aware of the 
actual quantity of goods which was being sup- 
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plied to Government and the illegitimate profits 
that the firm was making. 

[13] The conduct of the appellant when the 
fraud wa9 brought to his notice by the clerks of 
the Ordnance Depot in April 1943, is indicative 
of guilty consciousness. The clerks have stated 
on oath that he represented himself to be the 
proprietor of the firm, that he promised to pay a 
sum of Ps. 3,000 to them by way of illegal grati¬ 
fication that the incriminating documents were 
returned to him and were destroyed by him in 
the presence of the clerks and that a sum of 
Rs. 1.0C0 was in fact, paid by him to the clerks 
immediately after the documents had been made 
over to him. 

[14] Two criticisms have been directed to¬ 
wards the evidence of Hans Raj, Bhirn Sain and 
Ram Lai. The first quite simply is that they 
were accomplices in the crimo committed by the 
uppellant and consequently that the Court ought 
not to pay any respect to their testimony unless 
it is corroborated in material particulars not 
only bearing upon the facts of the crime but 
also upon the appellant’s implication in it. There 
is considerable force in this argument. The ex¬ 
pression 'accomplice’ has not been defined in the 
Evidence Act, but there can bo little doubt that 
it means a person who knowingly or voluntarily 
cooperates with or aids and assists another in the 
commission of a crime. The expression obviously 
includes principals in the fust and second degree. 
In the case in 193C P. C. 242 1 their Lordships of 
the Privy Council held that the expression is 
wide enough to include persons who are known 
to the English law as accessories after the fact. 
An accessory after the fact is one who, knowing 
a felony to have been committed, receives, re¬ 
lieves, comforts or assists the felon. Three con¬ 
ditions must unite to render one an accessory 
after the fact: (l) the felony must be complete; 
( 2 ) the accessory must have knowledge that the 
principal committed the felony; and (3) the ac¬ 
cessory must harbour or assist the principal felon. 
Mere acts of charity which relieve or comfort a 
felon, but do not hinder his apprehension and 
conviction nor aid his escape, do not render one 
an accessory after the fact (4 Blackstone’s com¬ 
mentaries p. S3). He must be proved to have 
done some act to assist the felon personally 
(1823-41) 9 O. P. 355). The mere fact, that one 
had knowledge that a crimo had been commit¬ 
ted, and that ho concealed or failed to disolose 
such knowledge, does not render him an accom¬ 
plice. If, for example, the concealment is due to 
the witness’s anxiety for his own safety rather 
than to any desire to shield the criminal, he 
would not bo an accomplice. Nor would a person 
who remains passively silent after obtaining 
knowledge of the commission of tho crime be an 
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accessory or an accomplice within the rule as to 
the testimony of accomplices. To render a person 
an accomplice hi3 participation in the crime most 
be criminally corrupt. Judged by these tests, it 
seems to me that Hans Raj, Bhim Sain and 
Bam Lall must be regarded ss accomplices of 
the appellant. The appellant and the other con¬ 
spirators had already relieved Government of a 
considerable sum of money and the felony was 
complete. These clerks were fully aware that 
the appellant had committed the felony. They 
extracted the incriminating documents from the 
files and handed them over to the appellant with 
the intention and for the purpose of enabling 
him to escape detection and arrest. They tried 
to hush up the matter in conspiracy with the 
appellant by destroying the documentary evidence 
of the fraud in lieu of a monetary consideration. 

[15] The second objection taken to the evi¬ 
dence of these clerks is that as they appeared as 
witnesses for the prosecution after a promise of 
immunity or leniency had been given by the 
police and as they gave evidence in the hope of 


witness is clear and full, not extraordinary or 
incredible in the light of general experience, and 
not contradicted either directly or indirectly by 
other witnesses or by circumstances disclosed, 
and is so plain and complete that disbelief 
therein cannot arise by rational processes applied 
to the evidence, but would be whimsical and 
arbitrary, then, and in such a case, it is not only 
permissible but highly proper to hold that the 
witness is telling the truth. Nor should this 
finding be prevented merely by reason of the 
fact that one or more of the witnesses are in¬ 
terested in the transaction or the result of the 
case. Neither Jai Chand nor Ram Nath took 
any share in the money which was handed over 
by the appellant to Hans Raj. Hans Raj, Bhim 
Sain and Ram Lai who alone must be regarded 
as accomplices have not endeavoured to mini¬ 
mize their own part in the affair. The two false 
vouchers which they say were destroyed by the 
appellant must be assumed to have been des¬ 
troyed for they do not appear on the appropriate 
file. These witnesses produced before the police 


escaping punishment for their participation in 
the crime their evidence should be ruled out of 
consideration. It is true that S. 163, Criminal 
P. C., provides that no police-officer or other 
person in authority shall offer or make, or cause 
to be offered or made, any such inducement, 
threat or promise as is mentioned in S. 24, Evi¬ 
dence Act, but I am not quite certain whether 
non-compliance with the provisions of this section 
renders the statements that were made in con¬ 
travention thereof inadmissible in evidence. It 
has been admitted by the Crown itself that the 
three accomplices are testifying against the ap- 
pellant under a promise of immunity given by 
the police. This circumstance is enough in my 
view to detract very materially from the credi. 
bility of these witnesses. 

[ 16 ] The story narrated by Hans Raj, Bhim 
Sain and Bam Lai has in my opinion been cor. 
roborated in material particulars. At least two 
persons, namely, Jai Chand and Ram Nath have 
come forward to state that on 27th April they 
accompanied the other three olerks to the house 
of tiie appellant to recover the balance of 
R8. 2000 which was still due from him. They 
state dearly that the appellant promised to pay 
this balance if and only if all the incriminating 
documents were handed over to him. I can see 
no reason for disbelieving the testimony of these 
two independent $nd respectable witnesses. It 
may be that Jai Chand is a relation of Ram Lai 
and Bam Nath is a friend of Jai Chand, but 
their evidence cannot be rejected on the ground 
only that they are connected with Ram Lai 
The rule of reasonable judgment must be applied 
to the facts of each case. If the statement of a 
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a substantial portion of the money which they 
are said to have received from the appellant. 
The prosecution have been at pains to prove that 
the proceeds of a cheque for Rs. 1000 drawn by the 
appellant on 20-4-1943, in favour of himself were 
paid to Hans Raj. The cash book entries on the 
other hand, lead one to the conclusion that the 
proceeds were in fact paid to one Sardar Singh. 
Be that as it may, the fact remains that the 
evidence of the witnesses satisfied the Tribunal 
and satisfies me that the story narrated by Hans 
Raj and his friends in regard to the payment of 
Rs. 1000 by the testimony of Jai Chand and Ram 
Nath is substantially true. I am unable to ac¬ 
cept the contention that the payment of this sum 
by the appellant cannot incriminate him as he 
might have passed over this money with the 
object of protecting his father and uncle from 
persecution by the police. If this were the only 
piece of evidence against the appellant this ex¬ 
planation might have carried some force. The 
cumulative force of the evidence adduced in this 
case is enormous and satisfies me that the ap- 
pellant was a prominent member of the con¬ 
spiracy and that the fraud and deception which 
were practised on the Central Government were 
practised with his active help and connivance. 


[17] This brings me to the question whether 
in view of the fact that an offence under s. 4*0 
Penal Code was actually committed in poreu- 
ance of the conspiracy the Tribunal were justi¬ 
fied in recording a separate conviction under 
f • awarding a separate sentence for 

that offence. In 15 Pat. 86 s a Division Bench of 

« d Court observed as follows : 

Referring to 8. 120-B. Penal Code, find that 




226 Lahore Ismail Hassan Alt y. Emperor ( Bhandari J.) A. I. R. 


sub-s. (1) imposes a penalty, equal to the punishment 
for abetment, on participation in a criminal conspiracy 
to commit an offence punishable with death, transpor¬ 
tation or rigorous imprisonment for a term of 2 years 
or upwards, in case no express provision is made in the 
Code for the punishment of such a conspiracy. The 
section appears to have been introduced to fill a gap in 
S. 107, Penal Code defining abetment. Under S. 107, 
secondly, a person abets the doiDg of a thing who 
engages with others in a conspiracy for the doing of 
that thing if an act or illegal omission takes place in 
pursuance of that conspiracy. Abetment of an offence is 
punishable under S. 109 or S. 114, as the case may be, 
if the offence is committed or under Ss. 115 and 116, 
as the case may be, if the offence be not committed ; 
but it is clear that a conspiracy will not amount to an 
abetment unle=9 an act or illegal omission takes place 
in pursuance of the conspiracy. Therefore the first class 
of cases which S. 1*20B is designed to cover is that in 
which the conspiracy is formed for the commission of a 
serious offence but no act or illegal omission has taken 
place in pursuance of it. Section 120A which defines 
criminal conspiracy enacts that an agreement to com¬ 
mit an offence may itself amount to a criminal con¬ 
spiracy even if no overt act follows on the agreement. 
The second class of cases is that in which the conspiracy 
is formed in order to do an illegal act or an act not il¬ 
legal by illegal means ; this sort of conspiracy in no case 
amounts to abetment and docs not amount to a cri¬ 
minal conspiracy unless some act besides the agreement 
is done in pursuance thereof. Thus whereas S. 120A 
provides an extended definition of criminal conspiracy 
covering acts which do not amount to abetment by con¬ 
spiracy within the meaning of S. 107, S. 120B provides 
a punishment for criminal conspiracy ‘where no ex¬ 
press provision is made in this Code for the punishment 
of such a conspiracy.’ Where a criminal conspiracy 
amounts to an abetment under S. 107 it is unnecessary 
to invoke the provisions of Ss. 120A and 120B because 
the Code has made specific provision for the punish¬ 
ment of such a conspiracy. In the case before U9, tho 
offences which are alleged to have been the object of 
the conspiracv were in fact committed so the conspiracy 
amounted to* abetment. The Court should not, there¬ 
fore, have framed additional charges under S. 120B. 
Appellants having been convicted on the substantive 
charges framed were not liable to be convicted also of 
conspiracy.” 

In 46 M. L. W. 709* the Madras High Court ex¬ 
pressed the following view: 

“In my judgment Ss. 120A andl20B have been quite 
wrongly applied to this case and have no bearing at all. 
Where tho matter has gone beyond the stage of mere 
conspiracy and offences are alleged to have been actual¬ 
ly committed in pursuance thereof, these two sections 
are wholly irrelevant. Conspiracy, it should be borne in 
mind, is one form of abetment (sec S. 107, Penal Code) 
and where an oflence is alleged to have been committed 
by moro than two persons, such of them as actually 
took part in the commission should be charged with 
the substantive oflence, while those who are alleged to 
have abetted it by conspiracy should bo charged with 
tho offence of abetment under S. 109, Penal Code. I ho 
explanation to S. 109 makes this quite clear. An offence 
is said to be committed in consequence of abetment, 
when it is committed in pursuance of the conspiracy, 
and the abei'-or by conspiracy is made punishable funder 
fc>. 109) with the punishment provided for the actual 

oflence.” 

[ 18 ] A contrary view was taken by the Bom- 
bay High Court in I. L. R. (1999) Bom. 42. 6 It 
was there held that when a conspiracy is charged, 


it is always open to the prosecution to charge 
further that the illegal acts which were the ob¬ 
ject of the conspiracy have been carried. Our 
own High Court have followed a middle course. 
In 15 Lah. 84 6 a Division Bench of this Court 
came to the conclusion that the act of entering 
into a conspiracy is per se an offence under the 
Penal Code. As the offences which constituted 
the object of the conspiracy in that case were in 
fact, carried out within a very short time 
the learned Judges maintained the conviction 
under s. 120B but awarded no separate sentence 
for that offence. I am bound by the decision of 
this Court. I would accordingly hold that al¬ 
though the prosecution have established the 
charges under S. 120B against the appellant it is 
not necessary to award a separate sentence 
under that section in view of the shortness of 
time between hatching of the conspiracy and the 
commission of the crime. 

[19] After a careful consideration of all the 
facts and circumstances of the case, I have no 
doubt in my mind that the appellant is guilty 
under ss. 120B and 420, Penal Code. The bills 
on the basis of which payments were made by 
Government bear the signatures of the appellant. 
The latter was the managing director of the 
firm owned by his father and uncle and later by 
his father and it must be presumed that any in¬ 
crease in the income of the firm was also an in. 
crease in his own income. The existence of this 
motive throws some light on tho intent with 
which the false bills were submitted. The entire 
business of the firm passed through the hands of 
the appellant and he was fully aware that he 
was defrauding the Central Government. His 
conduct after the fraud had been detected con¬ 
firms the belief that his original acts were not 
innocent. Even if the evidence of Hans Raj, 
Bhim Sain and Ram Lai who have been held to 
be the accomplices of the appellant were exclud¬ 
ed from consideration, though I can see no 
reason why it should, there is in my opinion, 
overwhelming evidence on the record to justify 
the conviction of the appellant. As I have said 
already no separate sentence need be awarded 
under S. 120B, Penal Code. Having regard to all 
the circumstances of the case, I would reduce 
the sentence of imprisonment imposed upon the 
appellant to one of two years’ rigorous imprison¬ 
ment. The sentence of fine as well as the sen¬ 
tence of imprisonment in default of payment of 
fine will remain unaltered. The appellant will 
surrender to his bail. 

G.B. Sentence reduced . 
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Achhru Ram J. 

Wazir Chand and others — Petitioners v. 
Dr. Rawel Chand Faquir Chand — Respon¬ 
dent. 

Criminal Revn. No. 1328 of 1946, Decided on 
30-7-194G, from order of Sessions Judge, Rawalpindi, 
D/- 8-5-1946. 

(a) Criminal P. C. (1898), Ss. 145, 439 — Likeli- 
L hood of breach of peace—Decision as to, by Magis- 

trate—High Court cannot interfere. 

It i3 the Magistrate alone who is to be satisfied as to 
there being or not being likelihood of a breach of the 
peace and if he is satisfied one way or the other, tho 
High Court on revision cannot interfere with his deci¬ 
sion : 26 A. I. R. 1939 Lah. 108 and 30 A. I. R. 1943 
Pot. 44, Bel. on. (p Ar a 4] 

Cr. P. C. — 

(’46-Corn.) S. 145, N. 61. 

(b) Criminal P. C. (1898), Ss. 145, 439—Revision 
—Finding as to possession—It is for Magistrate to 
decide which party was in possession at the mate¬ 
rial date—Finding based on evidence and justified 
by material on record is not without jurisdiction— 
High Court cannot interfere with finding in revi¬ 
sion. 

Li a proceeding under S. 145, Criminal P. C.,it is for 
the Magistrate to decide which party was in possession 
at ao date of tho initial order, and if the finding 
of the Magistrate as to possession is based on evidence 
and there was material before him on which he could 
come to such a finding, he is tho only Judge as to 
whether tho material was sufficient or not, and if 
upon the material placed before him, he is satisfied that 
one of the parties is in possession, his order cannot bo 

i th 2S t J a i ,6diction » aQ d cannot be inter- 

^ lth ?r gh 00X111 in revis ion. It is only if 

tho finding of the Magistrate os to possession is based 

Rt al1 * at the Court can interfem 

Pat 2?ft 9° r A 0n T r n lai ?n, : r 12 ^ 0 ; 400; 5 1913 

/YLu , 22 L 2 L R - 1916 c »l- 644 and 93 I. C. 695 

Cr PC !!' [Paro 5] 

C46-Ctom'.), S. 145, N. 61. 

( T^'i nal P * (1 , 898 )' S - «9 - Finding of fact 
— Truthfulness of witnesses and aporeciation nf 

"wH°;r H j gb Cou " «»™S«! 

Cr. P. C. _ lPam 

(’46-Cotn), S. 439, N. 15. 

iSSSSS 

B aO E hTro^rTv 0 Ia O, I i°ieL P I o ? ert y » Potion of 


3= ° f tha Portion whioh ia likely "to 

84 Cal. 199, Not approved. 986 N “ 8, 44> ®»i 

Cr. P. c. — [fare 8 ] 

(’46-Oom,), S. 145, N. 45. 


A. B. Kapur — for Petitioners. 

Gurubaclian Singh and D. B. Bhasin — 

for Respondent. 
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Order. — This petition for revision has been 
referred to this Court by the learned Sessions 
Judge of Rawalpindi with the recommendation 
that the petition be accepted and the order made 
by Mr. Dalip Singh, Magistrate, 1 st Class, 
Rawalpindi, under s. 145, Criminal P. C., against 
the petitioners be set aside. 

[ 2 ] The circumstances giving rise to this peti- 
tion may be stated as follows. One Faqir Chand 
Suri of Rawalpindi died in March 1945, leaving 
him surviving three sons, namely Balmokand 
Wazir Chand and Rawel Chand and a widow 
Mt. Saraswati. Besides other property he left a 
residential house situate in the town of Rawal 
pindi. On 12-6.1945, Rawel Chand who is a 
medical practitioner at Rawalpindi with English 
qualifications, lodged a report to the police that 
he had been in possession of four rooms out of 

bouse since tho lifetime 
of his father, that his household goods were lying 
m those rooms, his personal residence being in a 
rented house close to his dispensary, and that his 
brothers were threatening to break open bis 
looks on the said rooms. It was furthef stated 
by him that on amount of the dispute between 
himself and his brothers there was a serious 

2^ eiBl0n ° f the brGaoh of the peace. He 
asked for appropriate action being taken for the 

protection of his possession against interference 

by his brothers Balmokand and Wazir Chand On 

16-6-1945 the Sub-Inspeotor of pK «S££S 

a report to the Magistrate suggeSing aoS 
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disposal, passed a preliminary order as required 
by S. 145, Criminal P. C, to the effect that he 
was satisfied from the police report that there 
was a dispute between the parties in respect of 
four rooms in the family residential house which 
was likely to result in a breach of the peace. 
He called upon the parties to appear in his 
Court on 2S-G.1945 and to put in written state- 
ments as to their respective claims. An order 
was further made for the interim attachment of 
the property in dispute. The order for attach¬ 
ment appears to have been withdrawn subse¬ 
quently on an application made by the respon¬ 
dents. The parties put in their respective state¬ 
ments of claim on 2/3-7-1945. 

[3] On 13 8 1945 Mt. Sara3wati, the mother of 
the original parties to the proceedings, presented 
an application stating that the rooms in dispute 
had been in her possession for a very consider¬ 
able time, that she held possession of those rooms 
in lieu of her right of residence in the family 
house, and that Rawel Chand petitioner had 
never been in possession of those rooms. The 
same allegation had already been made in the 
written statement put in on behalf of Bal- 
mokand and Wazir Chand on 2-7-1945 wherein it 
was also stated that the father of the parties 
had made a will leaving the whole of his pro¬ 
perty, including the entire family residential 
house, to Balmokand, Wazir Chand and Mt. 
Saraswati, Rawel Chand having already been 
educated in England at the family expense and 
being very well provided for. In her application 
presented on 13 8-1945, Mt. Saraswati prayed for 
being impleaded as a party to the proceedings. 
Her application for being impleaded as a party 
was supported by Balmokand and Wazir Chand, 
and although Rawel Chand did not admit the 
allegations contained in the application and 
averred that she had really nothing to do with 
the rooms in question, he did not oppose her 
prayer for being impleaded as a party. The 
learned Magistrate allowed this prayer and Mt. 
Saraswati was duly impleaded as a respondent 
in the proceedings initiated at the instance of 
Rawel Chand. After recording the evidence of 
the parties, the learned trial Magistrate came to 
the conclusion that Rawel Chand had succeeded 
in establishing his possession of the four rooms 
in dispute within two months of the report 
made by him to the police, and that he was 
therefore entitled to a declaration to the effect 
that he had the right to remain in possession of 
the four rooms marked 1, 2, 3 and 4 on the plan 
Ex. P-A. until evioted in due course of law. It 
had been contended on behalf of Balmokand, 
Wazir Chand and Mt. Saraswati that there was 
no likelihood of the breach of the peace and that 
accordingly the Magistrate had no jurisdiction 


A. I. R. 

to take proceedings under S. 145, Criminal P. C. 
Dealing with this contention, the learned Magis¬ 
trate held that the preliminary order made by 
him on 22-G-1945 was conclusive and that as long 
as that order stood it was not open to the res¬ 
pondents to contend that there was no likelihood 
of the breach of the peace at the time the order 
was made. He also went into the merits of the 
contention and held that although there was no 
imminent danger of the breach of the peace, 
there was likelihood of the dispute between the 
parties leading to a breach of the peace, and 
that this wa3 quite enough for the purposes of 
justifying proceedings under S. 145, Criminal P. C. 
On a petition for revision filed by Balmokand, 
Wazir Chand and Mt. Saraswati, the learned 
Sessions Judge, without going into the question 
whether the finding given by the learned Magis- 
trate as to Rawel Chand having been in posses¬ 
sion of the rooms in question at the material 
time was correct, held that Rawel Chand had 
failed to prove that there was any danger of the 
breach of the peace and on that ground submitted 
the record of the case to this Court with the 
recommendation that the order made by the 
learned Magistrate declaring the petitioners to 
be entitled to possession of the rooms until 
evicted in due course of law and forbidding all 
disturbance of such possession until such evic¬ 
tion be set aside. 

[4] Sub-section (5) of S. 145, Criminal P. C. f 
lays down that nothing in the section shall pre¬ 
clude any party so required to attend, or any 
other person interested, from showing that no 
dispute likely to cause a breach of the peace 
exists or has existed concerning any land or 
water or the boundaries thereof and that on the 
party showing this the Magistrate should cancel 
the preliminary order made under the section 
and stay all further proceedings thereof. It 
further provides that subject to such cancella¬ 
tion the order of the Magistrate under the first 
sub-section of S. 145 is to be final. The learned 
Magistrate in the present case was not satisfied 
that the respondents in the proceedings before 
him had succeeded in showing that there was no 
dispute, or that there had been no dispute, 
between the parties likely to cause a breach of 
the peace. There is ample authority for the view 
that it is the Magistrate alone who is to be 
satisfied as to there being or not being likelihood 
of a breach of the peace and if he is satisfied one 
way or the other, the High Court on revision 
cannot interfere with his decision. Reference 
may in this connection be made to a judgment of 
this Court in A.LR. 1939 Lab. 10S 1 and a judgment 
of the Patna High Court in A. I. R. 1948 Pat. 44. 

[5] The learned counsel for the petitioners 
contended that the finding of the learned trial 
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Magistrate on the question of the factum of 
possession was erroneous and that even if this 
Court could not see its way to accept the recom¬ 
mendation of the learned Sessions Judge on the 
ground on which it was based, the order of the 
learned Magistrate was liable to be set aside on 
this ground. It has, however, been repeatedly 
held that in a proceeding under S. 145, Criminal 
P. C., it is for the Magistrate to decide which 
party was in possession at the date of the initial 
order, and that if the finding of the Magistrate 
as to possession is based on evidence and there 
was material before him on which he could come 
to such a finding, he is the only Judge as to 
whether the material was sufficient or not, and 
if, upon the material placed before him, he is 
satisfied that one of the parties is in possession, 
his order cannot be deemed to be without juris¬ 
diction, and cannot be interfered with by the 
High Court on revision. It is only if the finding 
of the Magistrate as to possession is based on no 
material at all that the High Court can interfere 
with his order on revision. 4 I. C. 876, 3 28 I. C. 
651, 4 43 I. C. 401 6 and 93 I. C. 695° are some of the 
cases in point. The last mentioned authority is a 
judgment of thi3 Court which was delivered by 
Sir Shadi Lai Kt. 0. J. 

[6] The learned counsel for the petitioners did 
not urge that there was no evidence on the 
record of Rawel Chand s possession of the rooms 
in dispute at the material time. His contention 
' wa9 ^at the evidence was not worthy of belief, 
that the witnesses produced by him had made 
statements hopelessly in conflict with Rawel 
Chand’s own statement, in his report to the 
police, and that the facts stated by them were 
contradicted by indisputable facts disclosed on 
the record which the learned Magistrate had 
failed to consider. Whether the witnesses were 
trustworthy or not and whether the evidence 
given by them was or was not worthy of belief 
was a matter for the consideration of the learned 
Magistrate alone and I sitting in revision cannot 
go into that matter at all. I have not been able 
to discover any material* discrepancy between 
the statements made by the witnesses and the 
case as presented by Rawel Chand in the report 
lodged by him with the police. Nor have I been 
able to discover any material fact which could 
have affected the appreciation of evidence by the 
learned Magistrate and which the learned Magis- 
trate has failed to consider. My attention was 
only drawn by the learned counsel for the peti- 
tionerB to the fact that the respondent Rawel 
unand had been drawing his ration as the occu. 
pant of a different house. This fact, however, 
is specifically discussed in the judgment of the 
learned Magistrate who has accepted the ex. 
planation given by Rawel Chand as satisfactory 


It was never Rawel Chand's case that he had 
been or was personally residing in the four rooms 
in question. He had definitely stated in the 
report lodged by him with the police that be 
had his personal residence in a rented house ad¬ 
jacent to his dispensary because residence in that 
house was much more convenient to him for the 
purposes of his business. These rooms were said 
to contain only his household goods. According 
to the witnesses examined on behalf of Rawel 
Chand the latter had begun to live in those 
rooms duriDg the last illness of his father. 
Although there was no reference to such resi¬ 
dence in the report lodged by Rawel Chand with 
the police, there is nothing necessarily inconsis¬ 
tent between the facts stated in that report and 
this evidence. It may be that Rawel Chand did 
not consider it necessary to mention in the report 
bis residence in those rooms, because it was a 
merely temporary arrangement. In order to bo 
able to look after his father and render medical 
assistance to him in his last days, Rawel Chand 
might have taken up his residence in these 
rooms. It cannot be said that there was any¬ 
thing inherently impossible or improbable in the 
statements made by his witnesses. Be that as it 
may, after considering all the relevant facts the 
learned Magistrate chose to believe the evidence 
given by those witnesses, and, for the reasons 
already stated by me, I/sitting in revision, can- 
not go behind his appreciation of the evidence. 

[7] Towards the close of his arguments, the 
learned counsel for the petitioners laid stress on 
the fact that in order to got to the rooms in 
dispute Rawel Chand must pass through the 
staircase, a verandah and some passages of which 
possession is not claimed by him and which are 
admittedly in the possession of the petitioners. 
I, however, cannot see how this can possibly 
affect the decision of this case. There is no dis. 
pute in the present proceedings as regards the 
possession of the staircase, or of the verandah 
or of the passages through which one will have 
to pass in order to get to these rooms, and it is 
not, thereforo, necessary to give any deoision as 
to whether the petitioners are in exclusive pos. 
session of these parts of the house or they are in 
joint possession thereof with the respondent him. 
self. Even if they are in exclusive possession and 
thus have the right to make it impossible for the 
respondent to get to his rooms, that by itself 
cannot alter the fact of his possession of those 
rooms and cannot disentitle him to relief under 
S. 146, Criminal P. 0. 

[8] There is ample authority for the view that 
even in case of joint property where a portion 
of such property is in exclusive possession of 
one of the joint owners and there is dispute 
between the parties regarding possession of the 
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portion which is likely to cause a breach of the 
peace, proceedings may be taken under s.145, 
Criminal I\ C. It is true that in 11 c. w. N. 513 7 
there are some observations to the effect that 
where the dispute is between two parties having 
joint rights to the land in dispute, each of which 
is claiming exclusive possession, proceedings 
under s. 145, Criminal P. C., cannot be taken. 
However, the dicta in this judgment were ex. 
pressly dissented from by a Bench of the same 
Court in 40 Cal. 982 s in which the following ob- 
servations were made by Harington J. with 
regard to the scope of S. 145 : 

"On reading the terms of S. 145. I think it is clear 
that the question whether the parties have a title to 
possession jointly, or have a title to possession sepa¬ 
rately. cannot be considered.Co-sharers in an 

estate may by express or tacit arrangement be each 
separately in actual possession of specified and demar¬ 
cated portions of the estate. What is there then to pre¬ 
vent the application of the section? How can the 
question whether the land is ijmali or partitioned 
aflect the question, who is in actual possession of it. 
'lake a hypothetical case : Suppose A and B are jointly 
entitled to possession of a defined plot of ground. A 
alleges lie is in possession to the exclusion of B. B 
alleges he is in possession. They are entitled to joint 
possession : If the Magistrate finds that both A and B 
are actually enjoying the joint possession which they 
are entitled then, of course, he cannot make an order 
under S. 145 in favour of one against the other; bat if 
he finds that one is in actual possession and the other 
not in possession, I cannot see why he should not make 
an order under S. 145.... In short, in my view, the 
question whether the parties have a joiDt title to the 
land is one which the Magistrate cannot investigate 
under S. 145. The only question for him is whether 
cither party has actual possession, and if he finds that 
one party has actual possession of a defined area, and 
the other party has not, he can make an order irrespec¬ 
tive of the title of the parties.'* 

[9] Tbo same view of law has been taken by 
the Patna High Court in a number of cases of 
which I need mention only the latest, namely, 
A. I. R. 1940 Pat. 135.° Reference may also be 
made to a judgment of the Nagpur Judicial Com- 
missioners’ Court in A. I. R. 1935 Nag. 44. 10 

[ 10 ] For the reasons given above, I see no 
force in the petition for revision and decline to 
interfere with tbo order of the learned Magistrate 
declaring Rawel Chand to be entitled to posses¬ 
sion of the four rooms marked 1, 2, 3 and 4 in 
the plan Ex. P. A. until evicted in due course of 
law and forbidding all disturbance of such pos¬ 
session until such eviction and also maintain 
the order made by the learned Magistrate for 
restoration of possession of these rooms to Rawel 
Chand who has been found to have been forcibly 
and wrongfully dispossessed by the petitioners. 

I, however, set aside the order of the learned 
Magistrate awarding costs to Rawel Chand 
against the other parties to the proceedings. 
Although I have found myself unable to interfere 
with the findings of fact given by the learned 
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Magistrate on the question of possession as well 
as on the question of the likelihood of the breach 
of the peace, I cannot help saying that I do not 
feel quite satisfied with the learned Magistrate’s 
method of approach to the questions that he was 
called upon to decide. In setting aside the order 
as to costs I also take note of the fact that Rawel 
Chand did not go into the witness box and did 
not offer himself for cross-examination by the 
opposite party which doe3 create a suspicion in 
my mind that ho had not come into Court with 
clean hands. 

N.S. Order accordingly . 
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Mohammad Sharif J. 

Sain Ditta Mal — Appellant v. Bulaqi Mal 
<C Sons and others — Respondents. 

Exn. First Appeal No. 410 of 1944, Decided on 
3-5-1946. from orders of Sub-Judge, First Class, Multan, 
D/- 28-10-1944, 1-11-1944 and 17-11-1944. 

(a) Civil P. C. (1908), S. 47 — Representative — 
After passing of mortgage decree part of mortgaged 
property sold in execution of another money decree 
against mortgagor—Purchaser is representative of 
mortgagor. 

Where after a mortgage decree has been passed, a 
third person purchases, in execution of a simple money 
decree against the mortgagor, part of the mortgaged- 
property, such purchaser being owner of that property 
(which was liable to be sold in execution of the mort¬ 
gage decree) is to that extent a representative of tb* 
mortgagor-judgment-debtor and all questions arising 
between him and the mortgagee decree-holder in execu¬ 
tion against that property fail under S. 47 ; Case laro 
relied on. [Para 3] 

C. P. C.—(’44-Com.), S. 47, N. 21. 

(b) Transfer of Property Act (1882), S. 56—Doctrine 
of marshalling is only for benefit of buyer and not 
owner. 

The equitable doctrine of marshalling as enunciated 
in S. 56 is only for the benefit of the buyer. By its very 
nature it is designed to help a person who has paid 
money to the real owner and not the owner himself, 
for so long as the property is bis, and is subject to tbo 
mortgage it is at the option of the mortgagee to proceed 
against any or all of them ; 28 A. I. R. 1941 Mad. 161 
(F. B.), Ref. [Para 4] 

T. P. Act — (’45-Corn.), S. 56, N. 1. 

(c) Transfer of Property Act (1882), S. 56—Benefit 
of section can be claimed by purchaser at auction 
sale. 

There is nothing in S. 56 to restrict tbo beneficient 
protection of the section to a private purchaser only. 
An auction-purchaser has also the same rights as any 
other purchaser os far ns S. 56 is concerned : 27 A. I. R. 
1940 Lab. 291, Rcl. on. [Para 4] 

T. P. Act —( ’45-Com.), S. 56, N. 7, Pt. 3. 

(d) Transfer of Property Act (1882), S. 56 — Ap¬ 
plicability — Marshalling does not depend upon 
want of notice — Section applies before another 
person acquires interest in property. 

The utility of S. 56 is not impaired by notice. The 
principle of marshalling in sales has never rested on the 
want of notice. The provisions of S. 56 can be applied 
before another person acquires for valuable considera- 
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tion any interest in the property : 14 A. I. R. 1927 Cal. 
522, Disling. [Paras 5 and 6] 

T. P. Act — (’45-Com.), S. 56, N. 13. 

(e) Transfer of Property Act (1882), S. 56 — Pro • 
perty not sold—Provisions of O. 21, Civil P. C., do 
not apply. 

The provisions of O. 21, Civil P. C., regarding the 
sale of the property and the subsequent setting it aside 
have nothing to do with cases where the time had not 
yet come to sell it in accordance with the provisions of 

S. 56, T. P. Act. [Para 7] 

\ T. P. Act —(’45-Com.), S. 56, N. 1. 

Mela Ram and Nand Lai Salooja — for Appellant. 
Indcr Dev Dua and Mehr Chand Stid 

— for Respondents. 
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4. (’41) 28 A. I. R. 1941 Pat. 612, Darson Mahto v. 
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Judgment.—This is an execution first appeal 
against the order of the learned Sub. Judge, 
^ First Class, Moltan. Nawab Ahmad Yar Khan 
Daultana created an equitable mortgage of 
some properties in favour of Messrs. Bulaqi Mal 
<fe Sons for Rs. 20,000 by his letter dated 27-1-1934. 
The amount not having been paid a suit was 
brought on 24-1-1940 and the deoree for Rs. 25,000 
passed on 1-6-1940. In execution of another 
money decree in favour of Ranken & Co., one 
shop out of the properties mortgaged with Bulaqi 
Mal & Sons was sold by publio auction and 
purchased by Chaudhri Sain Ditta appellant for 
Rs. 18,000 on 21-6-1943. The sale certificate was 
issued on 22-7-1943 and the appellant put into 
possession on 22-12-1943. An objection was made 
by Bulaqi Mal <fc Sons on 26-7-1943 that it was in 
mortgage with them, but it was disallowed on 
22-10-1948 on the ground that the sale had been 
made, money paid and the mortgagee could not 
be prejudiced in his right to proceed against the 
same. It may be mentioned here that Bulaqi 
Mal & Sons had taken out execution of thier 
mortgage decree on 14-7-1941, but it was suspen¬ 
ded aa the son of the judgment-debtor (the 
judgment-debtor having died in the meantime) 
instituted a suit to contest the decree of 1 - 6-1940 
and this suit was ultimately dismissed on 
24-8-1943. On the dismissal of this suit the execu¬ 
tion was proceeded with and the property in 


dispute, which had been purchased by the’appel- 
lant on 21-6-1943, was again sold on 31-1-1944 
and purchased by Khushal Chand respondent 
for Rs. 6,000. Two objection petitions were made 
to this sale, one by the judgment-debtor under 

O. 21, R. 90, Civil P. C. and the other by the 
appellant on 21-2-1944 to the effect that the 
second sale under the mortgage decree be not 
made till after the other items of the mortgaged 
properties had been sold and the amounts 
realised had not proved sufficient to satisfy the 
decree or in other words the benefit of S. 56, 

T. P. Act was claimed. The judgment-debtor 
withdrew his objection under o. 21, R. 90, Civil ^ 

P. C., and the Court by its order dated 28-10-1944 
dismissed the other petition. The Court felt great 
hesitation in confirming the sale for Rs. 5,000 of 
the property which had been sold before for 
Rs. IS,000 and though convinced that the decree- 
holder and the judgment-debtor were out to 
injure the appellant it came to the conclusion 
that it could not help the judgment-debtor against 
his will and after the withdrawal of the petition 
under o. 21, R. 90, Civil P. C., it had no option 
but to confirm the sale which it did on 17-11-1944. 
Chaudhri Sain Ditta has come up in appeal 
against the various orders of the Court below. 

[ 2 ] A preliminary objection is made that there 
is no right of appeal and the appellant cannot 
invoke s. 47, Civil P. C., to his aid. It cannot be 
disputed that the appellant on the purchase of 
the property in execution of the simple money 
deoree of Ranken & Co., occupied the place of 
the judgment-debtor and is his representative. I 
have been referred to A. I. R. 1938 all. 651, 1 26 
ALL. 447, 3 A. I. R. 1936 Lah. 18 3 and A. I. R. 1941 
Pat. 612 4 in this connection. The observations in 
26 ALL. 447 3 may be quoted with advantage. It 
was observed by Banerji J. that: 

"It seems to me tbatevery purchaser of the judgment- 
debtor’s interest who is bound by the decree l is a repre¬ 
sentative of the judgment-debtor within the meaning of 
tho section, whether ho i9 a purchaser under a private 
salo from tho judgment-debtor or a purohaser at a com¬ 
pulsory sale held in execution ofadecreo obtained against 
the judgment-debtor. I can seo no distinction in princi¬ 
ple between tho caso of a purchaser under a private sale 
and that of an auction pnrobaser, provided that tho 
decree in execotlon can be enforced against him. In ray 
judgment the word *reprosentativo* in S. 244 (now S. 47, 
Civil P. O.) means a person against whom the decree can~ 
bo enforced either as the legal representative of the judg¬ 
ment-debtor or as his representative in interest. In 
15Cal.756 5 their Lordships of the Privy Council held that 
a person who had, during the pendenoy of a mortgagee’s 
suit for sale, purchased tho mortgaged property in exe¬ 
cution of a simple deoree for money waa bound by tho 
proceedings and the decree in the suit. Such a pur¬ 
chaser is undoubtedly the representative in interest of 
the judgment-debtor as regards the property purchased 
py mra. it is true that a purohaser at auotlon acquires, 
in some respects, higher rights than those acquired by 

thn wHn*T? r U v Pi 1 !* 10 sa,e - hut - ■» observed by 
the Full Bench ol tho Calcutta High Court lu 24 Cal 
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62, c because that is so, it does not follow that the exe¬ 
cution purchaser is not to be regarded as a represen¬ 
tative in interest of the judgment-debtor even in those 
respects in which, and for those purposes for which, his 
rights are no higher than those of the judgment-debtor 
whose right, title and interest he has purchased. And 
there appears to be no reason why he should not be 
deemed to be the representative of the judgment-debtor. 
As the learned Chief Justice has pointed out, the trend 
of recent decisions, both of the Privy Council and of the 
Courts in this country, is in favour of placing on S. 2-14 
as wide an interpretation as is compatible with its pro¬ 
visions, so that questions which may be determined by 
the Court executing a decree should not be msde the 
subject of a separate suit." 

[ 3 ] It would appear from the above that the 
appellant as the owner of the property in suit, 
which is liable to be sold in execution of the 
mortgage decree, is to that extent a representa¬ 
tive of the judgment-debtor and all questions 
arising between him and the mortgagee decree- 
holder in execution against that property fall 
under S. 47, Civil P. C. It was next contended 
for the respondent that the appellant as the 
representative of the judgment-debtor is entitled 
to raise only those pleas which could be raised 
by the judgment debtor himself and as S. 56, 
T. P. Act could not be pleaded by him the 
appellant is similarly debarred. Reliance is 
placed on A. I. R. 1941 Mad. 1G1. 7 This ruling, 
however, does not at all support the contention, 
but enunciates a different proposition. It says 
that in a contest between the persons, who both 
claim to represent the judgment-debtor, S. 47, 
Civil P. C., has no application and their dispute 
must be settled by a regular suit. Now S. 56, 
T. P. Act, reads as follows : 

"If the owner of two or mere properties mortgages 
them to one person and then sells one or more of the pro¬ 
perties to another person, the buyer is, in the absence of a 
contract to the contrary, entitled to have the mortgage- 
debt satisfied out of the property or properties not sold 
to him, so far as the same will extend, but not so as to 
prejudice the rights of the mortgagee or persons claim¬ 
ing under him or of any other person who has for 
consideration acquired an interest in any of the pro¬ 
perties." 

[4] A perusal of the section itself would show 
that this equitable doctrine exists for the benefit 
of the buyer alone. By it9 very nature it is 
designed to help a person who ha9 paid money 
to the real owner and not the owner himself, 
for so long as the property is his and i3 subject 
to the mortgage it is at the option of the mort¬ 
gagee to proceed against any or all of them. 
The next point for decision is whether S. 56, 
T. P. Act applies. Its applicability to private sales 
is undisputed. But there is a conflict of opinion 
as to execution sales. It is founded on the prin¬ 
ciple that where a person has paid money for an 
item of property it would not cause any injury 
or hardship to the mortgagee of this and other 
property if the sale of this item is simply post¬ 
poned. An attempt should be made to give both 


and where it cannot be done the mortgagee 
must have the preference. There does not appear 
to be any reason to make a distinction in prin- 
ciple between an ordinary purchaser and one at 
a court sale. Similarly there is nothing to res. 
trict the beneficient protection of the section to 
a private purchaser only. Such a question arose 
in A. I. R. 1940 Lab. 291 s and it was held that 
an auction-purchaser has also the same rights 
as any other purchaser as far as thi3 section is 
concerned. I am in respectful agreement with 
this. 

[5] It was then urged that the appellant had 
notice of the prior mortgage and is, therefore, 
not deserving of any consideration. It appears 
that the appellant himself obtained a money 
decree on 3rd September 1935 and got the shop 
in dispute attached. Bulaqi Mai preferred ob¬ 
jections under O. 21, R. 58, Civil P. C., in that 
it was covered by his equitable mortgage. The 
appellant denied this. On 10th February 1933 by 
agreement of the parties the objections were 
dismissed and no investigation was made. This 
wa9 again attached on 9th May 1939 and Bulaqi 
Mai again made the same objection and the 
appellant similarly denied it. These facts show 
that while Bulaqi Mai strongly claimed to hold 
it in mortgage the appellant with equal vigour 
repudiated it. But the utility of S.5G is not im¬ 
paired by ‘notice.’ It is not to be found anywhere 
in the section and the principle of marshalling 
in sales has never rested on the want of notice. 
This was a condition precedent in the case of 
marshalling of mortgages under S. 81, T. P. Act, 
but even that has been changed by the amend¬ 
ing Act (20 [XX] of 1929) and now notice has 
become wholly immaterial. 

[6] There was a keen controversy as to the 
point of time when the provisions of S.56 can be 
applied. But a careful reading of the section 
indicates that it should be done before another 
person acquires for valuable consideration any 
interest in the property. It may be recalled that 
the appellant had become owner by sale held on 
21-6-1943 and had moved the Court to act under 
S. 5G on 21-2-1944, that is, a few days after the 
sale, on 31-1-1944 but long before it was con- 
firmed. Till then no rights had been acquired by 
any. Since the decree-holders were proceeding 
under a mortgage decree no attachment was 
made and the appellant could not know that the 
property in suit was intended to be sold. No 
notice of the sale was sent to him and as it ha3 
been found that there was collusion between the 
judgment-debtor and the decree-holder the sale 
proclamation or the date of 3ale might have been 
kept a secret. The learned Sub-Judge would 
have refused to confirm the sale in favour of 
Khushal Chand if he had been of the view that 
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tbe appellant could take advantage of S. 56. As 
he came to an opposite conclusion and the ob¬ 
jection under O. 21 , R. 00 , Civil P. C., by the 
judgment-debtor had been withdrawn he thought 
he could not but confirm the sale under O. 21 , 
B. 92, Civil P. C. Reference was made to A. I. R. 
1927 Cal. 522. 9 But this case is not in any way 
against the interests of the appellant. It may be 
added that this ruling was given before the 
Transfer of Property Act was amended in 1929. 

[7] The provisions of o. 21 , Civil P. C., regard, 
ing the sale of the property and the subsequent 
setting it aside have nothing to do with cases 
where the time had not yet come to sell it in 
accordance with S. 56, T. P. Act. As I have held 
above that the appellant could claim “marshal¬ 
ling” in this case the Court could not make the 
sale absolute for the simple reason that it was 
yet premature. The refusal to sanction the sale 
will not injure any one. Khushal Chand shall 
have his money back and the decree-holder shall 
still have a right to put it to sale if his decree is 
not satisfied out of the other properties. I would, 
therefore, accept this appeal and direct that the 
sale in favour of Khushal Chand be set aside. 
In the circumstances of the case I would leave 
the parties to bear their own costs throughout. 

N.s./d.h. Appeal accepted . 
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Harries C. J. and Mahajan J. 


to entries in riwaj-in-am, udesa it is shown that it is 
not accurately prepared or that it does not state pre¬ 
vailing custom. (Evidence in rebuttal of this presump¬ 
tion held was strongly lacking.) . 

Amongst the Hundal Jata of Gurdaspur District, 
rule oi succession amongst the sons from several wives 
followed is pagwand rule and not chundawand rule: 16 
A. I. R. 1929 Lab. 318; 134 P. R. 1S92 and 28 A. I. B. 
1941 P. C. 21. Bcf. [Para 4] 

(c) Custom (Punjab) — Succession — Proof of 
custom — Instances—Value of—Fact that in inst¬ 
ance cited mere custom recorded in riwaj-i-am was 
followed, does not aifect value of instance — Old 
instance of time when old custom was prevailing 
has no value when change in custom has taken 
place — Instances of custom from neighbouring 
districts are good. 

The fact that in the instance cited in support of a 
custom tbe District Judge had followed merely the 
custom recorded in the riwaj-i-am. though there were 
no instances placed before him by either party, does 
not affect the value of the instance. [Para 5] 

Cases decided long ago, in accordance with the custom 
then prevailing and recorded in tbe riwaj-i-am then 
current are of no value in deciding the custom existing 
in later times when tbe custom had changed and tho 
change is recorded in the riwaz-i-am. [Para 6] 

Custom is usually tribal though it may vary from 
locality to locality but generally speaking the same 
tribe living in the neighbouring district follows the 
tribal custom. Hundal Jats of the Gurdaspur District 
are not a big community and it is difficult to hold that 
the instances of Hundal Jats living in neighbouring 
villages though within artificial boundaries of Amritsar 
District are not of valuo when dealing with the question 
of custom amongst them, [Para 7) 

(d) Custom (Puojab) — Succession — Rule of 
pagwand and chundawand. 


Bui alias Bur Singh and others — Plain - 
tiffs — Appellants v. Bela Singh — Defen¬ 
dant — Respondent. 

Second Appeal No. 1886 of 1945, Decided on 16-10- 
1946, from decree of Dist. Judge, Gardaspur, D/- 
29-6-1945. 

(a) Custom (Punjab) — Succession — Custom 
applicable is one existing when succession opened. 

The question of custom has to be examined with 
reference to the date when succession opened out to the 
estate of the deceased. Consequently, where tho estate 
has vested in the widow of the deceased tbe succession 
to the estate would be governed by custom prevailing 
at the time of the termination of the life estate by the 
death of the widow. [Para 3] 

(b) Custom (Punjab)—Succession—Rule of pag¬ 
wand or chundawand — Rule is in favour of pag¬ 
wand — Gurdaspur District, village Babehali — 
Hundal Jats — Rule of succession amongst sons of 
several wives — Burden is on defendant alleging 
chundawand rule to prove it specially when Riwaj- 
i-am mentions pagwand rule. 

General custom of the Province of the Punjab is in 
favour of the rule of Pagwand. As a rule sons whether 
by the same or different wives share equally. Wherever 
chundawand custom is still prevailing, the custom is 
giving way to pagwand custom. 

In view of this and in view of the entry in tbe latest 
nwaj-i-am of the Gurdaspur distriot, (prepared in 1912) 
which is against chundawand rule, the burden lies 
heavily on the party alleging chundawand rule to 
establish it. The presumption of correctness attaches 


Per Harries C. J. — Tbe rule of chundawand is un¬ 
doubtedly an unjust and inequitable rule of succession 
and it is not surprising to find that tho tribes had 
gradually abandoned it in favour of tbe just rule of 
pagwand. [Para 9] 

Atiand Mohan Suri and Mela Bam — 

for Appellants. 

J. N. Malhotra for S. L. Puri —for Respondent. 
Cases referred .— 

1. 1*29) 10 Lah. 694 : 16 A. I. R. 1929 Lah. 318 : 11G 
I. C. 903, Bhag Singh v. Jai Singh. 

2. ('92) 134 P. R. 1892, Hukam Singh v. Sochet Singh. 

3. ('91) 32 P. R. 1891, Mohr Singh v. Kola Singh. 

4 . (’41) I.L.R. 1941 Lah. 154 : 28 A. I. R. 1941 P. C. 
21 : I. L. R. (1941) Kar. P. C. 22 : 68 I. A. 1 : 193 
I. C. 436 (P. C.), Mt. Subhani v. Nawab. 

Mahajan J. —The parties to this second ap¬ 
peal are Hundal Jats of village Babehali in the 
Gurdaspur distriot. They are descendants of 
one Khushal Singh. Khushal Singh died leaving 
him surviving two sons Taba and Attra. Taba 
had a son Santu who married two wives. Santu, 
however, pre-deceased Taba. But on Taba’s 
death his inheritance was mutated in the name 
of the descendants of the two wives of Santu on 
the rule of chundawand. Santu had a son Bela 
Singh from one wife and had four sons from 
the second wife. One of these four sons died 
issueless and the other three are the plaintiffs in 
the snit while the son from the second wife* 



231 Lahore Bui v. Bela Singh (ilahajan J.) 


A. I. B, 


Bela Singh, is the defendant. It is quite clear 
that the inheritance of Taba was taken by these 
four sons on the rule of chundawand. This 
kappeued in the year 1011 . At the time of the 
mutation the lambardars of the village indicated 
that this inheritance may go according to the 
rule of chundawand but the rule in future would 
be a different one. Originally the mutation of 
Taba's inheritance was sanctioned according to 
pagwand rule but the matter was debated in the 
civil Courts and eventually in the year 1021 it 
was decided that the inheritance of Taba had to 
be divided according to the rule of chundawand. 

[ 2 ] Attra had died a long time ago and bis 
property had come to his widow Mt. Indi. Mt. 
Indi died in the year 1942 and the mutation on 
her death was attested on 20-11-1042 according to 
the chundawand rule of inheritance, half in 
favour of the three plaintiffs and the other half 
in favour of Bela Singh defendant. This muta¬ 
tion has resulted in the present litigation. The 
plaintiffs filed the present suit for a declaration 
that they are governed by the pagwand rule of 
inheritance and arc entitled to a three-fourths 
share in the property left by Mt. Indi. They 
also prayed for a permanent injunction restrain, 
ing the defendant from interfering with their 
possession over the said three-fourths share. The 
material issue in the case was whether the par¬ 
ties were governed by the chundawand rule of 
succession. The onus of this issue was obviously 
laid on the defendant. The trial Judge prin¬ 
cipally on the basis of the riwaj-i-am of 1SG5 
and on the foot of the mutation that was effected 
on the death of Taba, held that the rule of cus¬ 
tom governing this succession was chundawand. 
lie also placed reliance on two instances — one 
of the year 1S70 and the other of the year 1SS3. In 
the result, the plaintiffs’ suit was dismissed with 
costs. This decision was maintained on appeal 
by the learned District Judge. The plaintiffs 
have now preferred a second appeal to this 
Court. 

[3] The question of custom has to be examined 
with reference to the date when succession opened 
out to the estate of Attra. It is quite clear that 
this took place at the time when the life.estate 
which vested in Mt. Indi terminated. As already 
stated, she died in the year 1942. The simple 
issue for determination is what was the rule of 
custom governing succession to the estate amongst 
the Hundal Jats of the Gurdaspur district in the 
year 1942 irrespective of the rule that may have 
prevailed at any antecedent period of time. 

[4] It has to be stated at the very outset that 
the general custom cf the province which is laid 
down in s. 7 of the Rattigan’s Digest of Cus¬ 
tomary Law is in favour of the rule of pagwand. 
This section is in these terms: ‘‘As a general 


rule sons whether by the same or different wives 
share equally” That this is the general custom 
of the province has also been discussed in a 
recent Bench authority of this Court in 10 Lah. 
694. 1 It was stated in this decision that the 
general custom in this province is pagwand and 
that even in places where the'chundawand cus- 
tom prevailed that custom is rapidly giving way 
to the pagwand custom. The rule of chundawand 
was described in certain decisions of the Punjab 
Chief Court as a dying system and a barbarous 
rule. As early as the year 1892 that learned 
Judge who is popularly described as the master 
of custom in this province, namely Sir Meredyth 
Plowden, observed as follows in a Bench decision 
in 134 l>. R. 1892 2 : 

‘It seems most probable that the custom has been 
ior some years undergoing a process of transformation, 
the chundawand rule gradually giving way to the 
pagwand. The process bad commenced in parts of the 
Amritsar District in 1865, as the riwaj-i-am testifies, 
and it may also have begun in the Gurdaspur District. 
An instance of a similar transformation at about the 
same period in a Lahore village, came before this Court 
in No. 32, Punjab Record of 1891. 3 

In particular localities the process has possibly become 
complete, and pagwand been effectually substituted for 
chundawand, if the old custom has been entirely 
abrogated and replaced by the new one.” 

It is obvious, therefore, that the general cus- 
tom of the province i9 against the rule of chunda- 
wand. In view of the decision of their Lordships 
of the Privy Council in I.L.R. (1941) Lah. 154, 4 
the onus rests very heavily on those who wish 
to prove a rule of custom contrary to the general 
custom of the province. Iu these circumstances 
it was for the defendant to establish and to 
justify that the decision of the two Courts below 
that the rule applicable to succession to the estate 
of Attra which opened on the death of Mt. Indi 
was the chundawand rule. Apart from the rule of 
general custom prevailing on this point the latest 
riwaj-i-am of the Gurdaspur district prepared in 
the settlement of the year 1912 i9 against the 
rule of chundawand. It has been laid down in 
the riwaj-i-am that the prevailing rule of custom 
in cases of succession when there are sons from 
different wives is pagwand and not chundawand. 
It is undoubted that a presumption of correct- 
ness attaches to the entries in the riwaj-i-am 
until it is shown that the riwaj-i am has not 
been accurately prepared or does not state the 
prevailing custom. The two Courts below took 
the view that this riwaj-i am merely expressed 
the wishes of certain members of the tribes who 
appeared before the Settlement Officer and that 
they intentionally did not state the prevailing 
custom. To a certain extent this may be true 
because, as I have already stated, even' the 
lambardars of Babehali at the time of attestation 
of the mutation on the death of Taba were con- 







11947 

templafcing a change of custom on this point. 
But that does not affect the question that arises 
for decision before us. A custom can be abrogated 
by consensus of opinion among the members of 
the community and if for a considerable period 
that feeling continues in the community and 
they act according to it and do not follow the 
old rule, the old custom can certainly be abro. 
gated. In the present case we are dealing with 
% a custom which as early as 1892 was described 
7 by Sir Meredyth Plowden as a dying custom. 
It is very significant that in the riwaj-i-am of 
1S91-92 no mention was made whether the rule 
of pagwand or chundawand would have appli¬ 
cation in cases where a man dies leaving descen¬ 
dants from several wives. It is also dear that 
in the riwaj-i-am of 1865 it was clearly stated 
that the rule of custom prevailing-amongst the 
Jats was chundawand. It seems to me that I am 
justified in drawing the inference that the riwaj- 
i-am of 1891-92 was silent on the point because 
even at that stage the opinion amongst the Jat 
tribes of Gurdaspur district was not in favour 
of the custom as recorded in the riwaj-i-am of 
1865. This inference is fully supported by the 
observations of Sir Meredyth Plowden as I 
have cited above. In any case, when the new 
riwaj-i-am was prepared in the settlement of 
1911-12, the members of the tribe made no secret 
of their intentions on this matter. They in very 
clear and unequivocal terms stated that the rule 
* they followed on this point was pagwand and 
not chundawand. This riwaj-i-am of 1911-12 has 
been in force now for a period over 35 years. 
Even when succession opened out to the estate 
of Attra, the riwaj-i.am had been in force for a 
period of 30 years. In these circumstances, it is 
difficult to hold that the rule of custom stated 
in the riwaj-i-am should be unceremoniously 
ignored, particularly when this rule is in accord 
with the rule of general custom on this point 
and is against what has been described as a 
barbarous rule. In my view, therefore, in the 
circumstances in whioh succession opened out 
on the death of Mt. Indi to the estate of Attra 
presumably the rule applicable was the rule of 
pagwand unless there was very strong evidence 
to the contrary. That evidence is totally wanting 
in the present case. 

[6] It was conceded by Mr. Jagan Nath Mai- 
hotra for the respondent that he could not cite a 
single instance amongst the Hundal Jats of the 
Gurdaspur district after the year 3912 wherein 
succession in cases where a person left sons from 
different wives had followed the rule of chunda¬ 
wand. On the other hand, our attention was 
drawn by Mr. Mela Korn Aggarwai to a judg. 
ment of Mr. Ortcheson, District Judge, Gurdas- 
pur, dated 81-1-1939. This case arose amongst 
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the Hundal Jats of this very village Babehali. 
There, succession opened out in March 1936 to 
the estate of one Kesar and it was ruled by the 
learned District Judge that the rule of custom 
applicable amongst these jats wa3 the rule of 
pagwand and not chundawand. Mr. Jagan Nath 
Malhotra very vehemently criticised tbi3 instanco 
on the ground that the learned District Judge 
had merely followed the riwaj-i ana though there 
were no instances that had been placed by either 
party before him. That criticism in my view 
does not affect the value of the instance. The 
fact remains that the property of Kesar, a 
Hundal Jat of Babehali, in the year 1936 des¬ 
cended on the rule of pagwand and the rule of 
chundawand was not followed. It is clear that 
the decision was accepted by the parties as it 
was not appealed against, and it would obviously 
be so because the general consensus of opinion 
of the community would certainly be opposed 
to the rule of chundawand. 

[G] Mr. Jagan Nath Malhotra in support of 
bis case relied principally on the three instances 
on which reliance had been placed by the learned 
District Judge as well as by the trial Court, but 
it has to be pointed out that two of these 
instances are very old and were based on the 
riwaj-i-am of 1865 which has been varied by the 
recent riwaj-i-am. The third instanco was of 
succession to Taba’s estate which I have already 
stated. All these instances are before the year 
1910-11 and, it seems, that these wore the last 
relics of dying custom. After the year 1911-12 or 
in any caso after the expiry of 80 years of the 
preparation of the riwaj-i-am the dying process 
must bo held to have been completed as during 
this period there is no instance whatsoever in 
support of the rule of chundawand amongst the 
Hundal Jats of the Gurdaspur district. 

[7] Three instances of the Hundal Jats of 
Amritsar district which is a neighbouring district 
were oited before the learned Distriot Judge in 
whioh the rule of pagwand as opposed to the 
rule of chundawand was followed. The learned 
District Judge stated that as the instances were 
from a neighbouring district, much value could 
not be attached to them. I cannot subscribe to 
that view. Custom is usually tribal and though 
it may vary from locality to locality, but gene¬ 
rally speaking the same tribe living in the 
neighbouring district follows the tribal custom. 
Hundal Jats of the Gurdaspur distriot are not a 
big community and it is difficult to hold that 
the instances of Hundal Jats living in neighbour¬ 
ing villages though.within the artifioial boundaries 
of the Amritsar distriot are not of muoh value 
when dealing with this question of oustom. As 
pointed out by Sic Meredyth Plowden the ous¬ 
tom on this point had completely ohanged in the 
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and the rule of pagwand was adopted. I would, 
therefore, agree that this appeal should be 


Amritsar district by the year 1892 and the pro- 
cess of transformation started in 1865. The tribes 
of the Gurdaspur district followed the custom 
of the Amritsar district in 1892 and they 
adopted that view when the riwaj-i-am of 1911 
was prepared. 

[8] The result, therefore, is that the recent 
riwaj i am is in support of the plaintiffs’ case 
and so is the general custom. The instances after 
the year 1911-12 of this tribe, whether in the 
Gurdaspur district or the Amritsar district, are 
in support of their contention. So far as the 
defendant is concerned, all that has been shown 
in his favour are certain instances of a period 
when the old custom that was in a stage of 
transformation was still in force. These instances 
therefore cannot be any guide for the decision 
of the present case where the succession has 
opened out in the year 1942. In my judgment, 
therefore, the Courts below were in error when 
they dismissed the plaintiffs’ suit and held that 
the rule of custom prevailing amongst the Hundal 
Jats of the Gurdaspur district was chundawand. 
I would, therefore, allow the appeal, set aside 
the judgments of the two Courts below and 
decree the plaintiffs’ suit with costs throughout. 

[9] Harries C. J. — I entirely agree with the 
judgment delivered by my learned brother. The 
rule of chundawand is undoubtedly an unjust 
and inequitable rule of succession and it is not 
surprising to find that the tribes had gradually 
abandoned it in favour of the just rule of pag¬ 
wand. As my learned brother pointed out, it 
was noted by Sir Meredyth Plowden in 1892 
that the rule was changing and that in some 
places the change was complete. It appears to 
me that in this district the evidence shows that 
at the end of the nineteenth century the rule 
was changing and that it had changed by 1913 
when the latest riwaj-i-am was made. The 
answers of the lambardars in 1912 appear to me 
to be most significant. If at the end of the 
nineteenth century the rule was changing it can 
well be that by 1913 the old rule had completely 
disappeared and the rule of pagwand was in 
force. It is striking that since the riwaj-i-am of 
1913 not a single new* instance of the application 
of the chundawand rule has been produced. It 
is true that there is a decision of a District Judge 
of Gurdaspur of 1921 but that relates to a 
succession which opened in 1912 before the 
riwaj-i-am was published. As my learned brother 
points out, the only instance amongst these Jats 
is the judicial instance of 1939 and that i3 clearly 
in favour of the pagwand rule. It seems to me 
that the evidence in this case shows that though 
in 1865 the chundawand rule applied, the tribes 
gradually abandoned it and certainly by 1942 
and the rule had been completely abandoned 


allowed and that the plaintiffs’ suit decreed, as 
suggested by my learned brother. 

R-G.D. Appeal allowed . 

A. I. R. (34) 1947 Lahore 236 (C. N. 4G.] 
Harries C. J. and Hahajan J. 

Punjab Province — Petitioner v. Municipal 
Committee, Rohtak — Respondent. 

Civil Revn. No. 225 of 1945, Decided on 15-10-1946, 
referred by Acbbru Ram J., D/- 21-2-1945. 

(a) Northern India Canal and Drainage Act 
(8 (VIII] of 1873), S. 35 — Applicability—Plaintiff in 
suit for refund stating that he never used canal water 
outside terms of contract—S. 35 does not apply— 
Civil P. C. (1908), S. 9. 

Section 35 can have no application unless the case of 
the plaintiff as laid in the plaint falls within the pur¬ 
view of S. 33. [Para 5] 

Where in a suit for refund the plaintiff in the plaint 
does not allege that be took any supply of water in an 
unauthorised manner nnd moreover, he is not a person 
who cannot be identified as laid down in that section 
and on the contrary tbe plaintiffs’ case is that he used 
water from the tanks for irrigating the trees and that 
he never took any water from the Canal authorities 
outside the terms of his oontract, S. 35 has no applica¬ 
tion to the case. It is well settled that the jurisdiction 
of a Court has to be determined on the allegations 
made in tbe plaint and a suit cannot be thrown out on 
ground, pleaded in the written statement. [Para 5] 

Civil P. C —(’44-Corn) S. 9, Note 7, pts. 2 and 4. 

(b) Punjab Land Revenue Act (17 [XVII] of 
1887), S. 158, cl. (xiv)—Local Government recover¬ 
ing dues under S. 45, Northern India Canal and 
Drainage Act, from plaintiff for wrongful use oi 
canal water — Plaintiff paying money not under 
protest within meaning of S. 78 — Suit for refund 

— Jurisdiction of civil Court is ousted — Northern 
India Canal and Drainage Act (1873), Ss. 45 and 35 

— Punjab Land Revenue Act (17 [XVII] of 1887), 
S. 78. 

Section 158, cl. (siv) ousts the jurisdiction of the 
civil Court to entertain a suit by a person against the 
local Government for refund of the amount alleged to 
have been wrongfully realized by the defendant under 
S. 45, Northern India Canal and Drainage Act, on the 
ground of unauthorised user of canal water by the 
plaintiff, unless the plaintiff has paid the money under 
protest within the meaning of S. 78: 25 All. 527 (P.C.), 
Expl. and Foil . [Para 9] 

F. C. Soiii for Advocate-General — for Petitioner. 

Shamair Chand — for Respondent. 

Case referred .— 

1. (’03) 25 All. 527 : 301. A. 172 (P.C.), Balwant Singh 
v. Secy, of State. 

Mahajan J. — This is an application in 
revision against an order passed by the Subordi¬ 
nate Judge, second class, Rohtak, on 14-12-1944, 
in a suit filed by the Municipal Committee of 
Rohtak against the Punjab Province for recovery 
of a sum of Rs. 82-3-0. The application was re¬ 
ferred to a Division Bench by a learned single 
Judge on the ground that the points involved 




Punjab Province v. Rohtak Municipality (ilahajan J.) Lahore 237 


1947 

were of considerable importance and required 
an authoritative decision by a larger Bench. 

[ 2 ] The plaintiff came into Court on the 
allegation that under a contract entered into 
between them the Canal Department of the 
Punjab Government supplies water to the Com¬ 
mittee and charges rates as allowed by the rules. 
In the year 1942 the plaintiff used the water that 
remained in the tanks at the time of cleaning 
*, them for purposes of irrigating certain trees, 
f that the Sub-Divisional Officer, Canals, charged 
a sum of Rs. 62-3-0 for the use of tbi3 water on 
28-1-1943. The plaintiff contended that this levy 
was against law and was unauthorised, it, there¬ 
fore, sued for refund of this amount paid on 
2S-1-1943. A number of objections were taken to the 
suit and one of these was that the suit could not 
be entertained in a civil Court. It was pleaded that 
the levy had been made under S. 33 read with 
r. 83, Canal and Drainage Act, and that under 
S. 35 of the 6ame Act all questions under S. 33 
had to be decided by the Divisional Canal Officer 
subject to an appeal which lay to the Commis¬ 
sioner under the provisions of Rr. 34 and 34A. It 
was further argued that as no appeal had been 
filed the plaintiff had no remedy in a oivil 
Court. On behalf of the plaintiff reliance was 
placed on s. 67, Canal and Drainage Act. The 
trial Judge negatived the plea raised on behalf 
of the defendant and held that the suit could 
proceed in a civil Court. As against this order 
an application in revision was preferred as 
already stated in this Court. The learned coun¬ 
sel for the petitioner in the first instance placed 
reliance on the provisions of Ss. 83 and 35 of the 
Act and also drew our attention to Rr. 38, 34 and 
84A which allow appeals against orders of the 
Divisional Canal Officers in matters mentioned 
in these sections. Reference was also made to 
the provisions of s. 81 of the Act. This section 
runs thus: 

**In the absence of a written contraot, or so far as 
any such contract does not extend, every supply of 
canal water shall bo deemed to be given at the rates 
and subjeot to the conditions prescribed by the rules to 
bo made by the Local Government in respect thereof." 

[B] Section 88 makes the following provision: 
'll water supplied through a watercourse be used in 
an unauthorised manner, and if the person by whose act 
or neglect suoh use has occurred cannot be identified, 
and if auoh land has not derived benefit therefrom, all 
the persons ohargeable in respect of the water supplied 
through such watercourse shall bo liable, or jointly 
liable, aa the case may be, to the charges made for suoh 
use." 

[4] Section 84 deals with the case of water 
that has been allowed to run to waste. These 
sections are followed by s. 85 which reads as 
follows: 

“All charges for the unauthorised use or for waste of 
water may be recovered in addition to any penalties 
mourred on account of suoh use or waste. 


All questions under Ss. 33 or 34 shall be decided by 
the Divisional Canal Officer, subject to an appeal to the 
head Revenue Officer of the District, or such other 
appeal as may be provided under S. 75." 

[5l It was contended by Me. Soni that this 
wa9 a case where water had been taken in an 
unauthorised manner by the plaintiff and that 
being so, S. 33 had application and the only 
remedy of the plaintiff was to proceed under 
the provisions of S. 35 by lodging objections be¬ 
fore the Divisional Canal Officer and then by 
preferring an appeal to the authority mentioned 
under the rules framed under s. 75. In my view, 
this contention of the learned counsel is void of 
force. Section 35 can have no application, unless 
the case of the plaintiff as laid in the plaint falls 
within the purview of S. 33 above cited. The 
plaintiff in the plaint does not allege that he 
took any supply of water in an unauthorised 
manner. Moreover, he is not a person who can¬ 
not be identified as laid down in that section. 
The plaintiff's case, as stated in the plaint, is 
that he used water from the tanks for irrigating 
the trees and that he never took any water from 
the Canal authorities outside the terms of his 
contract. That being so, this section had ob¬ 
viously no application, to the allegations made 
in the plaint. It is well settled that the jurisdic¬ 
tion of a Court has to bo determined on the 
allegations made in the plaint and a suit cannot 
be thrown out on ground, pleaded in the written 
statement. In these circumstances, it is quite 
clear that the provisions of s. 35 have no 
application whatsoever to the allegations made 
by the plaintiff in the plaint which in my 
view alone determines the question of jurisdic¬ 
tion. 

[6] The second contention raised by Mr. 
Soni, however, seems to bo unanswerable. He 
urged that under the provisions of S. 45 any sum 
lawfully due under part V, Canal and Drainage 
Act, was recoverable in the same manner as if it 
were an arrear of land revenue, and that by 
virtue of the provisions of s. 158, ol. ( 14 ), 
Punjab Land Revenue Act, the cognizance of 
a civil Court was barred from hearing any 
claim in respeot of any amount which was 
realisable as land revenue. Section 45 runs in 
these terms: 

“Any sum lawfully due under this part, and certified 
by the Divisional Canal Officer to be so due, whioh 
remains unpaid after the day on whioh it becomes due, 
shall be recoverable by the Collector from the person 
liable for the same as if it were an arrear of land 
revenue." 

while S. 168 provides as follows : 

not have jurisdiction in any 
matter whioh the local Government or a Revenue Offioer 
is empowered by this Aot to dispose of or take cogni¬ 
zance of the manner in whioh the Local Government 
or any Revenue Offioer exerolses any powers vested in 
it or him by or under this Act and In particular —. 
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(2) ft civil Court shall not exercise jurisdiction over 


any of the following matters, namely : 

• • • • 

(xiv) any claim connected with, or arising out of, 
the collection by the Government, or the enforcement 
by the Government of any process for the recovery of 
land revenue or any sum recoverable ns an arrear of 
land revenue.” 

[7] The learned counsel contended that the 
claim by the canal authorities against the plain- 
tifl was a claim that was realisable as arrears of 
land revenue by virtue of s. 45, Canal and 
Drainage Act and that being so clause (xiv) of 
S. 158, Land Revenue Act, had full application 
to the facts of this case. To support his conten¬ 
tion the learned counsel placed reliance on a 
decision of their Lordships of the Privy Council 
in 25 ALL. 527. 1 In this case a suit to recover 
canal dues alleged to have been paid by mistake 
was held to be a claim arising under s. 241, 
cl. (l), North-Western Provinces Land Revenue 
Act of 1873, and in view of s. 45, Northern India 
Canal and Drainage Act, 1873, it was found that 
a civil Court had no jurisdiction to entertain it. 
The provisions of the North-Western Provinces 
Land Revenue Act, 1873, are in terms the same 
as s. 158, cl. (xiv), Punjab Land Revenue Act. 
At p. 532 of the report their Lordships observed 
as follows : 

“There is no doubt that the canal dues are realisable 
ns revenue under S. 45, Northern Indian Canal and 
Drainage Act (Act 8 [VIII] of 1873), and therefore, 
the only question is whether tlm claim made by the 
plaintiff was a claim connected with or arising out of 
the collection of revenue, or on account of any sum 

.realisable as revenue. The exception 'other than 

claims under S. 189' appears to their Lordships to 
throw some light upon the meaning of the section, 
because S. 189 enables a party from whom revenue is 
demanded to pay under protest, and upon such pay¬ 
ment being made, then ‘subject to the pecuniary limi¬ 
tations prescribed by law, the person against whom 
such proceedings were taken may sue the Government 
for the amount so paid in any civil Court situate in the 
district where such proceedings were taken, and in 
such suit the plaintiff may, notwithstanding S. 149, 
give evidence of the amount which he alleges to be due 
from him.’ That is an exception from what the Act 
describes as ‘claims connected with or arising out of 
the collection of revenue.’ It will be observed that it is 
a claim of exactly the same description as the present 
one. It is the claim of a person who says that revenue 
has been wrongly demanded from him which he was 
not under any liability to pay and the only difference 
is that if he pays it, when it is demanded from him, 
under protest, then he has a right subject to the pecu¬ 
niary limitation prescribed by the law, to sue the 
Government to recover it as money paid by him under 
a mistake.” 

Their Lordships further pointed out that the 
effect of the latter words in the section was to 
make the earlier part applicable not only to 
revenue property so-called, but also to sums 
realisable as revenue. In conclusion, it was held 
that the subject of the action is either a claim 
connected with or arising out of the collection of 
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revenue, or else it is a claim for a sum which is 
realisable as revenue and therefore no civil Court 
could exercise jurisdiction in respect of it. Sec¬ 
tion iso, United Provinces Act, to which refer¬ 
ence has been made by their Lordships of the 
Privy Council corresponds to s. 78, Punjab Land 
Revenue Act which is in these terms : 

"Notwithstanding anything in S. 66, when proceed¬ 
ings are taken under this Act for the recovery of an 
arrear, the person against whom the proceedings aro 
taken, may, if he denies his liability for the arrear or 
any part thereof and pays the same under protest 
made in writing at the time of payment and signed by 
him or, his agent, institute a suit in a civil Court for 
the recovery of the amount so paid.” 

[S] The decision of their Lordships of the 
Privy Council therefore is on all fours with the 
situation that we are faced with in the present 
case. Mr. Shamair Chand argued that their 
Lordships made no reference to S. 67, Canal and 
Drainage Act. This argument cannot be seri¬ 
ously considered, as it must be presumed that 
their Lordships had that section before them 
when they considered the case mentioned above. 
Moreover, the contention is void of force because 
the section begins with the words "Except, where 
herein otherwise provided." Such a provision 
exists in S. 45 of the Act itself where it is read 
with S. 158, Land Revenue Act. It was said that 
the payment was made under protest. I have 
examined the pleadings, there was no such 
allegation and there is no evidence to that effect. 
The plaintiff could have easily kept alive his 
right to sue in a civil Court by making the pay¬ 
ment under protest. 

[9] As already stated, it is quite clear that 
the case is covered by the decision of their 
Lordships of the Privy Council and we have 
no option whatsoever in this matter. Following 
the decision of their Lordships of the Privy 
Council I would allow this petition and would 
hold that a civil Court has no jurisdiction to 
hear the present suit of the plaintiff. The 
result, therefore, is that the suit fails and 
is dismissed. But in the circumstances of the 
case I would leave the parties to bear their own 
costs throughout. 

Harries C. J. — I agree. 

R.G.D. Revision allowed. 
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Bhandari J. 

Achhar Singh and another — Convicts — 
Petitioners v. Dasondha Singh — Respondent. 

Criminal Revo. No. 715 of 1946, Decided on 17-6-1946, 
to revise order of Dist. Magistrate, AmritsAr, D/- 
20-10-1945. _ # _ * 

Punjab Panchayat Act (11 [XI] of 1939), S. 55 — 
Panchcs seeing accused beating complainant and 
rescuing him—Complainant filing complaint against 
accused—Panchcs cannot try it themselves — Cri¬ 
minal P. C. (1898), S. 556. 
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Section 55, Punjab Panchajat Act, and S. 556, Cri¬ 
minal P. C., accord statutory recognition to the princi¬ 
ple that a person cannot be a judge of liis own cause. A 
trial and conviction by a Magistrate of an accused in a 
case where he (the Magistrate) is himself a witness is 
illegal. A Magistrate cannot import matters such ns 
personal knowledge into his judgment not stated on 
oath before the Court in the presence of the accused : 2 
Cal. 405; 5 A.I.R. 1918 Pat. 373; 27 P. R. 1903 Cr. and 
6 C. W. N. 864, Ref. [Paras 4 aud 5] 

Although the Punjab Panchajat Act has constituted 
l a separate tribunal for certain kinds of offences the fact 
-remains that the tribunal cannot appropriate to itself 
the role of an adjudicator and a witness. Hence where 
the Panches have eeen the accused beating the com¬ 
plainant and have rescued him and the complainant 
files a complaint against the accused the Panches can¬ 
not try it themselves. [Paros 5 and 6] 

S. Labh Singh — for Petitioners. 

Cases referred :— 

1. (’77) 2 Cal. 405, Empress v. Donnelly. 

2. (’18) 48 I. C. 635 : 5 A. I. R. 1918 Pat. 373 : 48 
Cr. L. J. 45, Mangni Lai v. Emperor. 

3. (’04) 21 P. L. R. 1904 ; 27 P. R. 1903 Cr., Nurdin v. 
Emperor. 

4 . ('93) 20 Cal. 857, Girisb Cbunder Ghose v. Qaeen- 
Emprcss. 

5. (’01) 5 C. W. N. 864, Gya Singh v. Mohamed Soli, 
man. 

6. (*41) I.L.R. (1941) 22 Lah. 121:28 A.I.R. 1941 Lab. 
5 ; 192 I. C. 128, Sarbuland v. Emperor. 

Order. — On 3-6-1945, one Dasondha Singh 
presented a complaint before the Panchayat of 
village Padri Kalan of the Amritsar district that 
when he came to the Office of the Panchayat in 
connection with a case which he had brought 
^against Ladha Singh and Achhar Singh (the two 
petitioners in this case) the latter abused him 
and gave him a severe beating. The Panches 
who heard the - complaint convicted both the 
petitioners under S. 323, Penal Code, and sen. 
tenced each of them to pay a fine of Rs 20 . The 
petitioners have come to this Court in revision 
and the question for this Court is whether the 
Panchayat were justified in trying the case 
themselves. 

[ 2 ] The principal ground on which the order 
of the Panchayat has been attacked is that the 
four Panches, who decided the case, were 
influenced in their decision by what they had 
seen with their own eyes. In the course of their 
judgment, the Panches observed a9 follows: 

"The accused high-handedly had a dispute with 
Dasondha Singh in the Office of the Panohayat. Wo 
turned them out. Then they began to beat Dasondha 
aingh with lathis. Had we not resoued Dasondha Singh 
they would have certainly done him to death.” 

[8] The learned counsel, who represents the 
petitioners, invites my attention to s. 55 , Punjab 
I anchayat Act, which is in the following terms; 


the case to the District Magistrate or District Judge as 
the case may be for disposal in accordance with law.” 

Section 556, Criminal P. C., runs as follows: 

“No Judge or Magistrate shall, except with the per¬ 
mission of the Court to which an appeal lies from hi3 
Court, try or commit for trial any case to or iu which 
he is a party, or personally interested, and no Judge or 
Magistrate shall hear an appeal from any judgment or 
order passed or made by himself.” 

[ 4 ] These two provisions of law accord statu-i 
tory recognition to the principle that a person] 
cannot be a judge of his own cause. This ele-‘ 
mentary principle has been so long and so 
universally recognised that it has become an 
accepted legal maxim. 

[5] The expression “personally interested’' 
appearing in the two provisions of law repro¬ 
duced above has come up for judicial interpreta¬ 
tion by the various High Courts of this country. 
It has been held that the trial and conviction by 
a Magistrate of an accused in a case where he 
(the Magistrate) is himself a witness is illegal: 
Vide 2 Cal. 405, 1 20 Cr. L. J. 45=48 I.C. G85 2 (Pat.), 
21 p. L. R. 1904. 3 Similarly, it has been held that 
a Magistrate cannot import matters such as 
personal knowledge into his judgment not stated 
on oath before the Court in the presence of the. 
accused. If he does so ho makes himself a witness 
in the case and renders himself incompetent to 
try it: vide 48 I. c. 6S5=20 Cr. L. J. 45 2 and 20 
cal. 657.* Indeed, some of the Courts have gone 
to the length of holding that if a Magistrate 
becomes aware of some of the facts in connec¬ 
tion with a case by his taking some part or at 
any rate being present, at a search made by a 
police officer during investigation, should not 
try the case but transfer it to some other Magis¬ 
trate: 5 C. w. N. 864. 6 In view of this interpreta. 
tion it seems to me that the Panches in this case 
were not justified in presiding at the trial. 

[G] There is another aspect of the matter whioh 
needs to be considered. Under the present system 
of law the hearing of the case when it comes 
before the Court must bo conducted in accor¬ 
dance with a known and established procedure. 
One of the fundamental rules for the exercise of 
judicial power is that the decision of the Court 
must be in accordance with the evidence, that is, 
evidence given in open Court in the presence of 
both the parties. Seorot information may not be 
received from one side or another, nor the pri- 
vate information or knowledge of the presiding 
officer imported in the judgment. Even a juror 
13 under * duty to deolare his knowledge in open 
Court on his juror's oath and not to state it 


g&szntia tv. ass.a 
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dicator and a witness. In I. l. e. (1041) 22 Lah. 

• 121, 6 a Division Bench of this Court came to 
the conclusion that when criminal judicial powers 
are conferred upon a Panchayat by S.22 of the 
statute, the Panchayat becomes a Court acting in 
the exercise of those powers. 

[7] For these reasons it seems to me that the 
procedure adopted by the Panchayat in dealing 
with this case was wholly unwarranted by law. 
The order of the Panchayat is thus manifestly 
wrong and must be set aside. 

D S. Order set aside. 


A. I. R. (34) 1947 Lahore 240 [C.N. 48.] 
Achhrc Ram and Ram Lall JJ. 

Dalip Singh — Defendant—Petitioner v. 
Honda Bam and others—Plaintiff$ — Res - 
pondents. 

Civil Revn. No. 116 of 1945, Decided on 12-7-1946. 

(a! Punjab Relief of Indebtedness Act (7 [VII] 
of 1934', S. 7 i2) — Mere transferee of equity of 
redemption without any personal liability to mort¬ 
gagee is not debtor. 

A mere transferee of the equity of redemption who 
is under no personal liability to the mortgagee for the 
amount due to him under the mortgage cannot be 
regarded as the debtor of the mortgagee for the pur¬ 
poses of the Act : 32 A. I. R. 1945 Lah. 58, Pel. on. 

[Para 2] 

(b) Punjab Relief of Indebtedness Act (7 [VII] of 
1934), S. 20A — Decision of Board that particular 
loan or liability is of nature contemplated by S. 7 
(1) is final—But decision on question whether there 
is any liability in respect of particular transaction 
is not final — S. 20A cannot apply where there is 
in fact no decision by Board that liability of parti¬ 
cular person under mortgage amounts to a debt or 
that he is ‘debtor’ — Jurisdiction of civil Court to 
decide such question is not taken away. 

The language of S. 20A which was inserted by the 
Amending Act, 6 [VI] of 1942, as to the effect of a decision 
of the Board as to whether a pereon is a debtor or not, 
is identical with the language used in the concluding 
paragraph of S. 7 (2) as it stood before its amendment 
in 1942 and therefore the interpretation placed upon 
that paragraph by the Full Bench decision in 27 A.I.B. 
1940 Lah. 401, would apply with equal force to the 
relevant part of S. 20A. [Para 4] 

Where a person possessed of one or more of the 
qualifications specified in S. 7 (2) is proved to owe any 
debt of the kind mentioned in S. 7 (1), he can be held 
to be a debtor. A decision that he is a debtor will not 
necessarily involve a decision that every debt alleged, 
during the course of the proceedings to be owed by him 
is in fact so owed or that it fulfils the requirements of 
S. 7 (1). [Para 5] 

Section 20A p re-sup poses the existence of a loan 
or liability raised or incurred by the debtor and it is 
only the decision of the Board regarding the nature of 
such loan or liability, i. e., whether the loan or liability 
is of the nature contemplated by S. 7 (1) of the Act, 
that has been made final and conclusive. Where the 
question is whether there is any liability resting on the 
so-called debtor in respect of a particular transaction 
the decision of the Board on such question will not 
attract the application of S. 20A. [Para 6] 


W here on an application for settlement of his debt bv 
a particular creditor the Board decides that the person 
owing the debt is a debtor within the Act but there is 
no actual decision of the Board that the claim of another 
creditor impleaded in the proceeding on the footing of 
a mortgage could be regarded as a debt or that the 
person owing the mortgage debt could be regarded as a 
debtor, S. 20A cannot by any stretch of imagination 
be held to be applicable so as to preclude the civil Court 
from adjudicating whether the person owing the mort¬ 
gage debt could be regarded as a debtor for the pur¬ 
poses of the Act. The reason is that the section gives 
finality to an actual decision by the Board and iU f 
operation cannot be extended, on the analogy of con¬ 
structive res judicata to matters not in fact adjudi¬ 
cated upon or decided by the Board, even though the 
failure to adjudicate or decide may be due to any 
default on the part of the person against whom the 
section is invoked. [p ara3 5, 6] 

A jit Pam — for Petitioner. 

Poop Chand — for Respondent. 

Cases referred 

1. (’44) 46 P. L. R. 376 : 32 A. I. R. 1945 Lah. 58, 
Sahib Ditta Mai v. Mohra Mai. 

2. (Ml) I L It. (1941) 22 Lah. 71 : 27 A.I.R. 1940 Lah. 
401 : 191 I.C. 583 (F.B.), Lachhman Singh v. Natha 
Singh. 

Aehhru Ram J. — On is 12-1931, Sham 
Singh, defendant 1 , in the suit out of which this 
petition for revision has arisen, mortgaged some 
agricultural land in favour of Honda Ram 
plaintiff and some others whose mortgage debt 
was subsequently wiped out and who are accord¬ 
ingly not interested in the present litigation, 
Sham Singh, later, sold the land mortgaged to 
one Ghanshiam Das. Rai Bahadur Chaudhari ' 
Narain Singh, defendant 2 , successfully sued to 
pre-empt this sale. After having recorded posses¬ 
sion of the land in execution of the pre-emption 
decree the said Chaudhari Narain Singh gifted that 
land, on 2L5-1941, to his son Rai Sahib Chaudhari 
Partap Singh, defendant 3. On 29 6-1944, Honda 
Ram brought a suit for the recovery of Rupees 
4400, which was the amount alleged by him to 
be due on account of his share of the mortgage 
money advanced to Sham Singh on 16-12-1931. 
Before the institution of the suit, on 25 1-1944, 
one Bodh Raj had made an application under 
S. 9, Relief of Indebtedness Act to the Debt Conci¬ 
liation Board at Muzaffargarh against Rai Sahib 
Chaudhari Partap Singh for the settlement of a 
debt of Rs. 400 which he claimed to be due to 
himself from the said Partap Singh. Honda Ram 
was also impleaded as a respondent in the 
application. The only debt alleged in the appli¬ 
cation to be due to the said Honda Ram was of 
Rs. 100 in respect of which a suit was pending 
in the Court of a Subordinate Judge at Multan. 
There was no reference to the mortgage on the 
basis of which Honda Ram brought his aforesaid 
suit. On 10-10-1944, Bodh Raj made an applica¬ 
tion to the Debt Conciliation Board by means of 
which he moved the board to issue a robkar to 
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the Subordinate Judge, in whose Court Honda 
Ram’s mortgage suit was pending, for the stay 
of the aforesaid suit. On receipt of this robkar , the 
proceedings in the suit were stayed ex parte by 
the learned trial Judge. On 2-11-1944, Honda 
Ram moved the learned Subordinate Judge to 
set aside the order staying the • aforesaid pro 
ceedings, alleging that Partap Singh could not, 
in law, be regarded as his debtor and that, 
therefore, the proceedings for the enforcement of 
t the mortgage, in which the said Partap Singh 
had been impleaded merely as the representative- 
in-interest of the mortgagor, could not be 
affected by the application made to the Debt 
Conciliation Board for the settlement of his 
debts. On the same day an application was made 
to the Conciliation Board, in which its jurisdic¬ 
tion to entertain the application made by Bodh 
Raj under S. 9 was contested on the following 
grounds : (l) that Partap Singh was not a debtor 
as defined in the Act and his debts amounted to 
more than Rs. 10 , 000 , ( 2 ) that he was able to pay 
his debts and was a member of the Debt Conci¬ 
liation Board of Multan, (3) that the application 
was mala fide and (4) that Partap Singh being 
not personally liable for the amount claimed by 
him on the footing of the mortgage could not 
be regarded as hia debtor in respect of such 
olaim. On 26-1 1945, the learned Subordinate 
Judge allowed the application of Honda Ram 
and vacated the order staying the proceedings in 
the mortgage suit, holding that Partap Singh 
could not be regarded as the debtor of Honda 
Ram in respect of the amount claimed by the 
latter on the footing of the mortgage. Having 
got the relief that he wanted from the Subordi- 
nate Judge it remained no longer necessary for 
Honda Ram to prosecute the objection petition 
filed by him before the Debt Conciliation 
Board. He accordingly withdrew that petition 
on 19 2 1946. On 12 2-1945, Partap Singh filed 
in this Court a petition for revision of the order 
of th6 learned Subordinate Judge dated 26-1-1945, 
vacating the order for the stay of the proceed¬ 
ings. On 2a 2-1945, the Debt Conciliation Board 
recorded an order to the effect that Partap Singh 
was a debtor within the meaning of the Relief 
of Indebtedness Act, and, holding that it had 
jurisdiction to entertain the application under 
fi. 9 made by Bodh Raj, proceeded to deal with 
that application. When the petition for revi¬ 
sion came up for hearing before a learned 
Single Judge of this Court on 80-10-1945, the 
learned counsel for the petitioner relied on the 
order of the Debt Conciliation Board dated 
20-2 1945, as precluding the civil Courts from 
holding that Partap Singh was not to be regarded 
as -the debtor of Honda Ram for the purposes 
of the Belief of Indebtedness Aot, and, in support 
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of this contention, placed reliance on S. 20A, 
Relief of Indebtedness Act. Considering the* 
points involved in the appeal to be of import¬ 
ance the learned Single Judge, on 6-12 1945, 
referred this case to a Division Bench. 

[ 2 ] After hearing Mr. Ajit Ram, the learned 
counsel for the petitioner, at length, I am of 
opinion that there is no force in this petition for 
revision. The view of the learned trial Judge, 
that Partap Singh, who was merely a transleree 
of the equity of redemption and was under no 
personal liability to the mortgagee for the amount 
due to him on the footing of the mortgage, could 
not be regarded as the debtor of the mortgagee 
for the purposes of the Relief of Indebtedness 
Act, is clearly supported by the decision of a 
Division Bench of this Court in 46 P. L. R. 376. 1 
It was conceded by the learned counsel for the 
petitioner that the question was concluded by 
aforesaid authority. We, however, challenged the 
correctness of the decision given by the Bench, 
He was unable to meet the reasoning on which 
the judgment of the Bench is based and, after 
hearing him at length, we have been unable to 
discover any ground for differing from the view 
taken in the aforesaid decision. 

[3] As to the question of the effect of the 
order of the Board dated 20-2-1945, the judgment 
in 46 P. L. R. 376 1 was sought to bo distinguished 
on the ground that the decision of the Board in 
that case bad been given before s. 20A was 
introduced into the Act by tbo Amending Act of 
1942. Although the Bench deciding 46 P.L.R. 376* 
rejected the argument based on S. 20A on the 
short ground that the Amending Act of 1942 had 
no retrospective effect and could not affect the 
jurisdiction of the civil Courts to question the 
correctness of the decision of a Board given 
before the Act of 1942 came into force, the 
reasoning given in the judgment of the Full 
Bench in 22 Lah. 71, 3 on which the learned 
Judges relied for holding the jurisdiction of the 
civil Court not to be barred by reason of a con¬ 
trary decision of the board, still holds good and 
does not appear to be affected at all by the 
change introduced in the Act by the enactment 
of s. 20A. The Full Bench was dealing with the 
question of the interpretation to be placed on 
the following provision in s. 7 of the Act, as it 
stood before the amendment of 1942 , 

M it any quwtlon arises in proceedings under this part 
of the Aot, whether a person is a debtor or not, the 
dooision of a Debt Conciliation Board shall be final.” 

The Full Bench held that the paragraph quoted 
above only made the Board the final Judge as 
to whether a particular debtor possessed the 
qualifications required under the Aot, but that 
it did not refer to an adjudication as to the 
nature of the.transactions entered into by him, 
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i. e., whether or not they were debts as defined 
in the Act. It was further pointed out that all 
that the section provided was that if the Board 
had decided that the person concerned earned 
his livelihood in one of the manners mentioned, 
or that he bad or had not lost his status for any 
of the reasons given, its decision could not be 
questioned in a civil Court. By the Amending 
Act of 1942 the above quoted paragraph has been 
deleted from S. 7 and the provision contained 
therein has been incorporated in s. 20A which 
reads as follows : 

“If any question arises in any proceedings under this 
part of the Act whether a loan or liability is a debt or 
not or whether a person is a debtor or not, the decision 
of the Debt Conciliation Board shall be final, and shall 
not be called into question in any Court.** • 

[ 4 ] It will be noticed that the language as to 
the effect of a decision of the Board as to whe¬ 
ther a person is a debtor or not is identical 
with the language used in the concluding para¬ 
graph of S. 7 and there does not appear to be 
any reason why the view taken by the Full 
Bench as to the interpretation to be placed on 
the said paragraph should not apply, with equal 
force, to the interpretation of the relevant part 
'of S. 20A. 

[ 5 ] A person may be a debtor within the 
meaning of the Act in respect of certain transac¬ 
tions and may not be such a debtor in respect 
of other transactions. In deciding whether the 
Board has jurisdiction to entertain a petition for 
the settlement of his debt3 all that the Board 
/will be called upon to decide will be whether he 
is a debtor at all. If he can be regarded as a 
debtor in respect of one transaction the Board 
will not be concerned, in deciding whether he is 
a debtor or not, with the other transactions at 
all. In S. 7 (2) of the Act, a debtor has been de¬ 
fined as a person who owes a debt and also 
possesses at least one of the three qualifications 
mentioned in the sub.section. Where a person 
possessed of one or more of these qualifications 
is proved to owe any debt of the kind mentioned 
in S. 7 (l), he can be held to be a debtor. A de¬ 
cision that he is a debtor will not necessarily 
involve a decision that every debt alleged, during 
the course of the proceedings, to be owed by him 
is in fact so owed or that it fulfils the require¬ 
ments of S. 7 (l). In the order of the Board 
dated 20-2-1945, the decision as to Partap Singh 
being a debtor was not based, either expressly 
or even by necessary implication, on his owing 
to Honda Ram anything on account of his 
claim under the mortgage of the land of which 
the equity of redemption for the time vested in 
him. In fact in the aforesaid order the claim of 
Honda Ram under the mortgage was not even 
adverted to, and Partap Singh was held to be a 
debtor because he was found to owe the debt for 


the settlement of which Bodh Raj had made the 
application and also to possess the other qualifi¬ 
cations required by S. 7 ( 2 ). The decision as toi 
his being a debtor cannot, therefore, by any 
stretch of imagination, be regarded as sufficient 
to attract the application of S. 20A. 

[6] Realizing that his position as to the impli¬ 
cations of the decision of the Board about 
Partap Singh being a debtor was not tenable, 
Mr. Ajit Ram adopted another line of argument 
He urged that Honda Ram having, in his objec- 
tion petition dated 2-11-1944, expressly asked for 
an adjudication as to whether his claim under 
the mortgage could be regarded as a debt due 
from Partap Singh which could form the sub- 
ject-matter of proceedings under S. 9, the ques¬ 
tion must be deemed to have been decided 
against him when he subsequently withdrew the 
petition and had it dismissed. Relying on the 
provision in the first part of S. 20A, he claimed 
finality for this alleged decision of the Board. 
This argument of Mr. Ajit Ram is equally with¬ 
out force. As I read S. 20A, it pre-supposes the 
existence of a loan or liability raised or incurred 
by the debtor and it is only the decision of the 
Board regarding the nature of such loan or 
liability, i. e., whether the loan or liability is of 
the nature contemplated by S. 7 (l) of the Act, 
that has been made final and conclusive. Where 
the question is whether there is any liability 
resting on the so-called debtor in respect of a 
particular transaction the decision of the Board 
on such question will not attract the application 
of S. 20A. In this view, even if the Board had 
actually gone into the question and decided that 
Partap Singh owed to Honda Ram the amount 
claimed by the latter as a charge on the mort¬ 
gaged property, S. 20A would not have helped 
the petitioner. However, in the present case, the 
Board never in fact decided that the claim of 
Honda Ram, on the footing of the mortgage, 
could be regarded as a debt due from Partap 
Singh and, therefore, the section cannot, by any 
stretch of imagination, be held to bo applicable. 
The section gives finality to an actual decision 
by the Board and its operation cannot be ex¬ 
tended, on the analogy of constructive res 
judicata , to matters not in fact adjudicated 
upon or decided by the Board, even though the 
failure to adjudicate or decide may be due to 
any default on the part of the person against 
whom the section is invoked. 

[ 7 ] For the reasons given above, the petition 
for revision fails and I would dismiss it with 
costs. The parties have been directed to appear 
in the trial Court on 12-8-1946. 

Ram Lall J. — I agree. 

D.s. Petition dismissed. 
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Sale J. 

L. Hans Raj — Convict — Petitioner v. 
Emperor. 

Criminal Revn. No. 433 of 1946, Decided on 
6-6-1946, from order of Magistrate First Class, Alipar, 
D/- 30-10-1945. 

Cotton Cloth and Yarn Control Order (1943), Cl. 23 
_Contravention of Order—Prosecution for, with¬ 
out previous sanction under Cl. 23 is wholly void— 
\ Subsequent sanction cannot validate it. 

A prosecution for the contravention of the Order 
instituted without previously obtaining the sanction 
under Cl. 23 is wholly void. A sanction subsequently 
obtained cannot validate proceedings already taken. 
Fresh proceedings must be instituted after the sanction 
is obtained: 32 A. I. R. 1945 All. 214; 32 A.I.R. 1945 
F. C. 24 and 32 A. I. R. 1945 F. C. 16, Rel. on. 

[Paros 4 and 6] 

N. C. Mchra — for Petitioner. 


Nihal Singh for AdvoceUe-Oeneral — 

for Respondent. 

Cases referred :— 

1. (’45) 32 A. I. R. 1945 All. 214 (215) : I. L. R. (1945) 
All. 617 : 220 I. C. 324, Bhikamal v. Emperor. 

2. (*46) 32 A. L R. 1945 F. C. 24 (25) : I. L. R. (1945) 
Ear. F. C. 19 : (1945) F. C. R. 90 : 219 I. C. 145 
(F. C.), Suraj Parkash v. Emperor. 

3. (’45) 32 A. I. R. 1945 F. C. 16 (17) : I. L. R. (1945) 
Ear. F. C. 21 : (1945) F. C. R. 93 : 218 I. C. 449 
(F. C.), Basdeo Aggarwala v. Emperor. 

Order.—Tho petitioner in this case was con¬ 
victed by a First Class Magistrate of Alipur on 
a confession of guilt and sentenced to a fine of 
Rs. 50 under R. 81 (4), Defence of India Rules. 

^Some cloth was also ordered to be forfeited. 
From this order, a petition in revision was pre¬ 
ferred direct to this Court, and I have heard 
Mr. N. C. Mehra on behalf of the petitioner 
while Mr. Nihal Singh appears for the Crown. 

[ 2 ] The point on which the petition was ad¬ 
mitted was the allegation that no sanction had 
been obtained before the institution of proceed¬ 
ings against the petitioner. In view of the con. 
fession of guilt the Magistrate’s judgment is 
understandably brief and does not state the 
facts. Nor does it specify the nature of the 
offence to which the accused pleaded guilty. 

[3] The charge against the petitioner was 
that he refused to sell some cotton doth in 
spite of having it in his shop for sale, in con- 
travention of the provisions of s. 12 (6), Cotton 
Cloth and Yarn Control Order, 1943. The record 
Bhows that the case came up before the Magis¬ 
trate in May and June, 1945 and after a number 

t °* witnesses had been examined, the hearing was 
adjourned. It was then apparently discovered 
that no sanotion had been obtained; and the 
sanotion of the District Magistrate to the pro- 
secution of the petitioner was subsequently 
granted on 29-8-1945, i. e., after most of the pro- 
secution evidence had already been recorded. 
The charge was then framed on 29-10-1945, and 


the accused was convicted on a plea of guilty 
On 30-10-1945. 

[4] The main objection now taken in revision 
is that the sanction obtained on 29-8-1945, after 
the proceedings had started, cannot validate the 
prosecution which must be held void ab initio . 
Under cL 23, Cotton Cloth and Yarn Control 
Order, a prosecution for contravention of the 
order cannot be instituted without the previous 
sanction of the Provincial Government. In the 
Punjab this power has already been delegated 
to the District Magistrates. No doubt, therefore, 
the District Magistrate had authority to sanction 
the prosecution but the sanction should have 
been obtained before and not after the proceed¬ 
ings had started. It is incorrect to say that a 
sanction subsequently obtained validates pro¬ 
ceedings already taken or that the failure of the 
prosecution to obtain sanction in time, is a 
mere irregularity which is curable under S. 537, 
Criminal P. C. It was held in very similar cir¬ 
cumstances in 220 I. C. 924 1 by Malik J. of the 
Allahabad High Court that a sanction obtained 
after the institution of the case cannot validate 
proceedings already taken. In Criminal Appeal 
No. 13 of 1944 decided on 19-1-1945, from this 
Court, printed in A. I. R. 1945 F. O. 24, 2 their 
Lordships of the Federal Court observed in re¬ 
gard to cases to which S. 270, Constitution Act, 
applies, 

"the words of the section in our view require that if 
proceedings be instituted before sanction under the 
section is obtained, suoh proceedings are wholly void 
and new proceedingsjmust be instituted after the sano¬ 
tion is obtained. Unless this view is strictly observed, 
the protection intended by the section would be liable to 
become in praotice seriously reduced." 

[6] A similar deoision was pronounced by 
their Lordships of the Federal Court in a case 
under the Drugs Control Order: A. I. R. 1945 
F. C. 16. 3 * 

[6] The same observations in my view apply 
to the present case. This means that after the 
sanction had been granted by the District Magis. 
trate in this case, fresh proceedings should have 
been instituted. In other words, the whole of 
the evidence should have been recorded ab 
initio . This was not done and I must, therefore, 
hold that the proceedings in this case are wholly 
void. 

[7] I must, therefore, quash the conviotion 
and set aside the order. The fine, if paid, shall 
be refunded. Mr. Nihal Singh on behalf of the 
Crown suggests that the case should be re¬ 
manded for retrial. Accordingly, I send baok 
tho case to the learned District Magistrate for 
institution of fresh proceedings if it is consider¬ 
ed desirable. I do not myself order a retrial. 
I leave the matter entirely open to the Crown 
to proceed or not, at their option. I express my 



244 Lahore 


Daulat Ram v. Emperor (Sale J.) 


order in this way in view of the plea of guilty accused — Held, it 

1_ ll - _ 1 lit . • e /-i 
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by the accused and the suggestion of Crown 
counsel that the case should be remanded. I am 
not, however, in a position to say whether the 
ofience is serious or is worth the time and 
trouble involved by a rehearing of the case. 
This will be for the learned District Magistrate 
to decide. 

G.N. Order set aside . 


A. I. R. (34) 1947 Lahore 244 [C. N. 50] 

Sale J. 

Daulat Earn — Convict — Appellant v 
Emperor. 

Criminal Appeal No. 48 of 1945, Decided on 
20-2-1946 from order of Sessions Judge, Arnbala at 
Simla. D/- 7-11 1944. 

(a) Criminal P. C. (1898), S. 429-Case laid before 
third Judge is complete case of prisoner as to 
whom Judges were divided in opinion — Court 
should consider all points before delivering opinion. 

The cafe laid before a third Judge under S. 429, 
Criminal P. C f is the complete case of the prieoner as 
to whom the Judges are divided in opinion, and it is 
bis duty to consider all the points involved before he 
delivers his opinion upon the case : 38 Cal. 202 and 18 
A I.R. 1931 Lah. 513, Rel. on. [Para 2] 

Cri. P. C. — 

(’46) Cbitaley, S 429, N. 2, Pts. 1. 4. 

(*41) Mitra, S. 429, P. 1373, ‘Case’. 

(b) Evidence Act (1872), S. 105 — Prosecution 
must prove guilt of accused first — Onus of claim¬ 
ing any exception shilts on to accused afterwards 

_Failure of accused to discharge such onus—He 

can still claim to be governed by general principles 
of criminal law and claim benefit of doubt. 


The onus lies on the prosecution to prove the guilt of 
an accused person in all circumstances and it is shifted 
on to him under S. 105. Evidence Act, to prove the 
circumstances under which be claims the benefit of any 
exception of the Indian Penal Code. But even if he 
fails to prove the existence of those circumstances, be 
can still claim to be governed by the general principles 
of criminal law that an accused is presumed to be 
innocent unless proved to be guilty, and that the^benefit 
of any doubt that exists in the mind of the Court should 
bo g»ven to him. The Court, therefore, is at perfect 
liberty to scrutinize the case for the Prosecution in 
spite of the failure of the accused to P«>™ 
defence : Lahore Criminal Appeal No. 811 of 

Bel on. L 

(c) Evidence Act (1872). S. 106 - Onus does^not 
shift on to accused unless prima facie case is 
established by prosecution first - Court must see 
whether facts proved by prosecution give nse to 
inference of guilt. 

Section 106. Evidence Act, cannot be aMdtostreng- 
then the evidence for the Prosecution and it not 
until a prima facie case is established by the pr«e=u 

lion, that the onus shifts on to th « ““*£■**_ 
duty of the Court to see whether the facts proved . y 
the” prosecution give rise to an infereoce of gu.lt 
(unless rebutted) by their own probative force. 31 
A LB. 1944 Lab. 339 (F.B.). Rel. on. [Para 19] 

(d) Penal Code (1860). Ss. 302 and IW-Jnference 
from lacts proved by prosecution 'hat occused 
voluntarily and deliberately inflicted fatal stab 
wound on deceased—No evidence of mot 


** was not necessary for prosecu¬ 
tion to prove motive—Mere fact that origin of fight 
and moiive of accused was not known was no rea¬ 
son for assuming that accused was acting in right 


of private defence. 


Where the only possible inference to be drawn from 
the facts rroved by the prosecution in the case was that 
the accused, in a course of struggle between him and 
the deceased had voluntarily and deliberately inflicted 
a fatal stab wound on the deceased which had resulted 
in his instantaneous death, but the origin of the fight 
was not known and there whs no evidence offered by 
the prosecution as to the motive of the accused : 

Held that there was no duty cast upon the prosecu¬ 
tion to prove a motive of the accused in stabbing tho 
deceased and in the circumstances the accused could 
be convicted under S. 302, Penal Code : [Para 31] 

Held further that the mere fact that the origin of 
the fight and the motive of the accused in stabbing the 
deceased was not known was no reason for assuming 
that the accused must have acted in the exercise of 
some right of private defence. [Para 3] 

P. C. Pandit and Jindra Lai — for Appellant. 
Harbans Singh and Hem Raj Mahajan for 
Advocate General — for the Crown. 


Judgment. —At about 9-80 A. M. on 9-8-1944, 
Sukh Ham, an employee of Messrs. Surjan Mai 
and Sons, iron-mongers, whose shop is on the 
Mall in Simla, was found lying dead in a pool 
of blood in the godown which is immediately 
below the shop Daulat Ram aged 17, another 
employee, was placed on trial under S. 802 , 
Peoal Code, for the murder of Sukh Ram, con¬ 
victed by the learned Sessions Judge, Arnbala, 
under s. 802 , Penal Code, and sentenced to trans¬ 
portation for life, the lesser sentence being im¬ 
posed on account of his youth. His appeal to 
this Court was heard by a Division Bench con¬ 
sisting of Marten and Bhandari JJ. who differed 
in their conclusion. Bhandari J. held that the 
accused should be given the benefit of the doubt 
and acquitted. Marten J. was of the opinion 
that the conviction and sentence should be con¬ 
firmed. By order of the Hon'ble Chief Justice 
the appeal was in consequence of this disagree¬ 
ment, laid before me under S. 429, Criminal P.C., 
and I have heard Mr. Prem Cband Pandit on 
behalf of the appellant and Mr. Harbans Singh 
for the Crown. 

[2] A9 regards my functions under S.429, 
Criminal P. C., it was held by Mookerji J. in 
38 cal. 202 1 that the case laid before a third 
Judge is the complete case of the prisoner as^ to 
whom the Judges are divided in opinion. "So 
far as this accused is concerned the whole case 
is laid before the third Judge and it is his duty 
to consider all the points involved before he 
delivers his opinion upon the case.'* This view 
was endorsed by Addison J. in A.I.R. 1931 Lab. 513 


A 


l. ('ll) 38 Cal. 202 (207): 7 I. C. 641, Sarat Chandra 

J ol?| I 18 A. I. R. 1931 Lah. 513 (520): 182 I. C. 381, 
Ahmed Sher v. Emperor. 
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in hearing an appeal from a conviction under 
8.825. with an appeal, by the Crown for a 
conviction under Ss. 802 and 147. Penal Code, on 
a difference between th8 members of a Division 
Bench consisting of Harrison and Dalip Singh 
JJ. Addison J in that case heard the whole case 
and delivered final judgment on the appeal. In 
agreement wilh this view I propose to act ac¬ 
cordingly in the present case. 

[ 3 ] It has been proved by the medical evi¬ 
dence. and both the learned Judges agreed on 
this point, that the cause of death was a stab 
wound just above the left nipple which pene¬ 
trated the lung and the heart. This wound was 
caused by the knife Ex. P. 1 which was not 
apparently before the Bench hearing the appeal 
but which I have requisitioned for insfrection. 
It is a light folding pocket knife, with a blade, 
which has a sharp point, four inches long. The 
depth of the wound as proved by the doctor 
was four inches so that the whole of the blade 
must have been transfixed in the chest. This 
knife was produced by the accused before the 
investigating officer, Sergeant Taylor, who reach¬ 
ed the scene of the occurrence within half an 
hoar of the occurrence; and is proved to have 
been stained with human blood. There can be 
no doubt that as found and as the learned 
Judges agreed this was the knife which caused 
the injury. Death according to the doctor was 
instantaneous. 

[4] There is no eye-witnesses of the actual 
occurrence but the learned Judges were in 
agreement that in so far as the oral evidence 
produced by the prosecution goes, the witnesses 
were persons whose credibility cannot be im¬ 
pugned. 

[6l It is established by the evidence of 
Pandit Amar Cband (P. W. 18), the proprietor of 
Messrs. Surjan Mai and Sons, iron mongers, 
that Sukh Ram deceased had been in the em- 
ployment of the firm for about 12 years. He was 
a man of strong build and Pandit Amar Chand 
states he had never beard any complaint against 
his moral character. The accused Daulat Ram, 
who is a distant relative of Amar Chand, had 
been living with Amar Chand for about three 
years. He passed the matriculation examination 
in 1944 and was then made by Amar Chand 
an apprentice employee. At the material time, 
these two employees together with a third em¬ 
ployee with whom we are not concerned used 
to sleep in the shop. The plan ehows that the 
godown where the body was found is imme¬ 
diately below the shop and has bath-room at¬ 
tached. Access other than through the shop is by 
stairs leading down from the Mall Road whioh 
passes in front of the shop. At the bottom of the 
stairs, there is a verandah on to which, looks a 


[6]°Suraj Mani (P. W. 14) lately a clerk in the 
same shop but at the material time employed m 
the neighbouring shop of Messrs. While way 
Laidlaw and Co., was in the habit of leaving 
bottle of milk at Surjan Mai's shop every morn¬ 
ing. In accordance with this custom, Suraj Mam 
states that he had brought the bottle of milk to 
Suajan Mai's shop at 9-5 A. M. on 9th August. 
Finding the main entrance of the shop closed, 
Suraj Mani went down the steps to the godown 
and knocked at the window (which I have 
already said is used as a passage) which was 
shut. This window has wire gauze instead of 
glass panes. As he knocked Suraj Mani saw 
through it that the accused and the deceased 
were inside “grappling with each other, but on 
hearing the knock the accused opened the window. 
Surjan Mani entered the godown and from there 
went upstairs to leave the bottle on the floor of 
the shop above. Having done so, he came down 
to the godown, and noticed that the accused and 
the deceased were again “grappling with each 
other.” Suraj Mani asked them what the fight 
was about but he says neither replied. The de- 
ceased had a parna round his waist while the 
accused was wearing a shirt and pyjamas. Suraj 
Mani says that he did Dot notice any weapon in 
the hands of either of the contestants. Without 
intervening, Suraj Mani went to the house of 
Amar Chand. the proprietor of the firm, a short 
way off, and told him what he had seen. 

[7] Pandit Amar Chand (P. W. 13) on receiving 
this information from Suraj Mani finished dres¬ 
sing and went to his godown. Looking in the 
godown through the verandah window he saw 
Sukh Ram lying in a pool of blood. He sent for 
Doctor Jagafc Ram, a private practitioner, who 
went down to the godown to see the victim, 
while Amar Chand stayed in the shop above. 
Amar Chand says that he asked the accused who 
was there in the shop "what have you done, how 
did it happen"? The accused —he says—replied 
"the knife in my hand accidentally hit Sukh 
Ram." I have used the words, as actually re- 
corded by the learned Sessions Judge, Ambala, 
in the English record. 

[8] Pandit Amar Chand noticed blood stains 
on the pyjamas of the accused and he confirmed 
that when Sergeant Taylor and a police cons¬ 
table turned up shortly afterwards, the accused 
produced the knife Ex. P-1 from inside his coat 
pooket which knife was taken into possession by 
Sergeant Taylor. 

[9] These facts are established beyond any 
doubt. In this connexion, however, I mu9t briefly 
refer to a difference of opinion between the 
learned Judges as to what the accused actually 
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said to Pandit Amar Chand, this difference 
arising from what Bhandari J. thought was a 
"considerable variation between the English and 
the vernacular records in regard to the actual 
words used by the appellant.” The vernacular 
record literally translated, records, "The knife 
which was in my band hit the deceased acci¬ 
dentally. ’ The English record as already cited, 
says, “The knife in my hand accidentally hit 
Sukh Ram.” Bhandari J. was of the view that 
the English version should be preferred and that 
the inference should be drawn that the appellant 
was actually showing the knife to Pandit Amar 
Chand when he said, "The knife in my hand 
accidentally hit Sukh Ram.” There should in his 
view be no inference that the accused meant to 
admit that the knife was in his hand when he 
hit Sukh Ram. In coming to this conclusion 
Bhandari J. was influenced by the consideration 
that "it was open to the prosecution to put a 
direct question to Pandit Amar Chand with the 
object of eliciting the necessary information” i. e., 
of ascertaining whether Pandit Amar Chand 
actually saw a knife in the hand of the accused 
when he spoke. Bhandari J. goes on to observe 
"no such question was put and the result is that 
the appellant’s statement holds the field. It has 
not been contradicted by any cogent evidence.” 
In this matter Bhandari J. refers to the accused’s 
statement before the Committing Magistrate 
which is to the effect that 

"I came up to show the knife to Amar Cband. 

Bala Ji qae3tioned me as to how this injury was caused 
to the deceased. I replied it was caused with the knife 
when he fell down himself. He asked me that I should 
keep the knife in my pocket. I did 60 ^’ 

[ 10 ] With due respect it appears to me that 
Bhandari omitted to notice that a direct question 
was put to Pandit Amar Chand, not by the pro¬ 
secution, but in cross-examination. The last 
paragraph of Pandit Amar Chand’s evidence 
reads as follows : 

“The accused did not produce before me the knife 
Ex. P-1 at the time I questioned him before the arrival 
of the police, nor did I tell him to keep it in his pocket." 

[ 11 ] As already stated, Pandit Amar Chand 
has been regarded by both the learned Judges as 
a reliable witness whose credibility cannot be 
impugned and there is no reason to doubt the 
reliability of Pandit Amar Chand’s statement on 
this point. The accused is related to Pandit 
Amar Chand and he could have no possible 
motive to misrepresent what the accused said to 
him. 

[ 12 ] Since, therefore, the accused did not have 
the knife in his band when questioned by Amar 
Chand, it is clear that he could only have meant 
what Marten J. has held that he meant viz. "the 
knife which was in my hand at the time of the 
struggle accidentally bit Sukh Ram.” In these 


circumstances, no significance attaches to a com- 
parison of the English and vernacular records 
as to what the accused said. Indeed, I am un- 
able to see that there is any variation. 

[13] In interpreting what may be called the 
circumstantial evidence in this case, that is, the 
evidence given by Pandit Suraj Mani of what 
he saw of the struggle between the accused and 
the deceased, the evidence of Pandit Amar 
Chand as to what the accused told him and ** 
what he knew of the antecedents of the deceased 
and accused and the medical evidence and re¬ 
covery of the blood-stained knife from the ac¬ 
cused, both learned Judges were concerned with 
the effect of the observations made by the Lord 
Chancellor in [Wolmington v. Director of Public 
Prosecutions] 1935 A. c. 462 3 as interpreted by 
a Pull Bench of the Allahabad High Court in 
I.L.R, (1941) all. 843. 4 There was no defence evi¬ 
dence in this case but the two lines of defence 
emerging from the accused’s statement before the 
Committing Magistrate and in the sessions trial 
which have been cited at length in the judgment 
of Bhandari J. are (l) that the stabbing was ac¬ 
cidental in that the knife was held in the left 
hand of the deceased, that in the course of the 
struggle the accused and the deceased fell down 
together and that the deceased fell on the knife 
and so accidentally stabbed himself and ( 2 ) that 
the cause of the fight was a demand by the de¬ 
ceased that the accused should submit himself 
to an unnatural offence, a demand which the ac- * 
cused resisted. If such were the case, the act of 
the accused would be completely covered by 
S. 100 , Penal Code, which lays down that the 
right of private defence of the body extends to 
the voluntary causing of death, in the case of an 
assault with the intention of gratifying unna¬ 
tural lust. 

[14] Bhandari J. propounded the following 
two questions as the points for determination in 
this case : 

(1) Was the stabbing a voluntary act by the 
accused and 

(2) If so, was it covered by the right of private 
defence of person under apprehension of being 
subjected to an unnatural lust ? 

[15] As regards the question of accident, 
Bhandari J. doubted whether the accused’s story 
can be taken at its face value though he was 
not prepared to exclude the possibility of an acci¬ 
dent. As regards the question of private defence, a 
the learned Judge was of the opinion that there 
was a doubt. He observed in this connection 

"I am left in a reasonable doubt whether the 

3. (1935) 1935 A. C. 462 : 104 L. J. K. B. 433 : 153 
L. T. 232 236. 

4. ('4*1) 28 A. I.* R. 1941 All. 402 (407) : I. L. R. (1941) 

All. 843 : 197 I. C. 525 (F.B.), Parsbhoo v. Emperor. 
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acfc was unintentional or provoked” and having 
regard to the view' of the majority of the Full 
Bench in the Allahabad case which interpreted 
1935 A. 0. 462 3 the learned Judge considered that 
the accused should be given the benefit of the 
doubt and, therefore, acquitted. 

[ 16 ] Marten J. considered that both explana¬ 
tions offered by the accused viz , of accident and 
self-defence were “entirely fictitious.” He held 

*.<, that the appellant wilfully and maliciously 

j stabbed the deceased during a quarrel. He was, 
therefore, of opinion that the appeal should be 
dismissed and the sentence confirmed. 

[17] As I see the circumstances of this case, I 
do not think that the case in 1935 A. C. 462 3 has 
any bearing on the inferences to be drawn from 
the facts proved by the prosecution. I do not, there¬ 
fore, propose to discuss the difficulty which was 
felt by the Full Bench of the Allahabad High 
Court in interpreting the observations of the Lord 
Chancellor in 1935 A., c. 462. 3 The difficulty was 
how to reconcile the statutory provisions in 9.105 
<and it may be added S. 106), Evidence Act, 
which appears to lay the burden of proving cer¬ 
tain circumstances on the accused with the ob¬ 
servations of the Lord Chancellor in 1935 A. C. 
462 3 that 


law of England and no attempt to whittle it down can fco 
entertained.” 

[18] This so-called conflict was considered by 
a Bench of whioh I was a member in Criminal 
Appeal No. 811 of 1943 from a conviction ahd 
death sentence under s. 802 , Penal Code, decided 
on 21-10-1948, in which we observed as follows: 

“As we look at the matter, thero is very little diffe¬ 
rence between tho conflicting opinions expressed in this 
case (that is tho Allahabad Full Benoh case I. L. R. 
(1941) All.843. 4 ) The onus does lie on the prosecution to 
prove the guilt of an accused person in all circumstances 
and it is shifted on to him under S. 105, Evidence Act, 
to prove tho oiroumstanoes under whioh ho olnims the 
benefit of any exception of the Penal Code. But even 
if ho fails to prove definitely the existence of those cir¬ 
cumstances, he can still claim to be governed by the 
general principles of the criminal law that an accused i9 
presumed to be innocent unless proved to bo guilty, aod 
that the benofit of any doubt that exists in the mind of 
the Court should be given to him. The Court, there¬ 
fore, is at perfect liberty to scrutinize the case for the 
prosecution in spite of the failure of the aocused to prove 
his own defence.” 

These are the principles which I propose to 
apply in deciding the present case. It may be 
added that the faots in 1935 A. O. 462 s have no 
relation to the facts in the present case because 
the question for deoision in 1985 A. 0. 462 s was 
whether an explanation offered by the accused 
that a gun held in his hand had been discharged 
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caused the instantaneous death of the deceased 
was inflicted by this knife. The appellant was 
present at the time ofi this occurrence and very 
shortly afterwards produced this knife, which 
was stained with human blood, from the pocket 
of his coat. It is also established that the shirt 
and the pyjamas whioh the accused was wearing 
at the time were also stained with human blood. 
When questioned immediately afterwards by his 
employer Pandit Amar Ohand, the only expla. 
nation offered by the accused was "the knife in 
my hand accidentally hit Sukh Bam." 

[ 21 ] With these proved faots must also be 
mentioned the fact—stressed by counsel for the 
appellant—that the prosecution have offered no 
evidence as to how the fight started or what was 
the motive which induced the accused to aot as 
he did. 

[ 22 ] As regards the plea of accident, I am 
satisfied that it is quite untenable. I have exa¬ 
mined the knife and I am quite convinced that 
howsoever the deceased may have been holding 
the acoused, it is quite impossible, even assuming 
that the deceased was holding the knife in *hia 

5. (’44) 31 A.I.R. 1944 Lah. 839 (847): I. L. R. (1945) 
Lah. 137 : 215 I. 0. 161 (F.B.), Emperor v. Santa 
Singh, 
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left hand as accused now says that he could 
have stabbed himself accidentally with it in 
falling down. The knife is small and light; it 
has a blade four inches long with a sharp point. 
The fact that the whole of this blade must have 
been imbedded in the deceased’s chest indicates 
a direct blow delivered with very considerable 
force. The Assistant Surgeon, who performed 
the post mortem, when questioned on the point 
expressed the view that the person inflicting the 
injury “was mo3t probably standing in front 
of his victim”. The Doctor points out that the 
direction of the wound was almost horizontal, 
and the assailant must have held the blade of 
the knife at a corresponding level, the blade 
being directed slightly upward. It was argued 
before me that there i9 nothing improbable in 
the story of the accused that it was the deceased 
who picked up the knife in the struggle. But 
whatever may have been the origin of the fight, 
I am unable to accept this argument. It must 
be remembered that the deceased was a strong, 
powerfully built fellow, physically stronger than 
the accused. In these circumstances, the deceased 
would have no object in picking up the knife to 
defend himself. It was suggested, however, that 
the object of the deceased in picking up the knife 
may have been, not to defend himself, but to 
frighten the accused into submitting to an act 
of sodomy. Apart from the fact that I am, as 
will appear later, rejecting the explanation of an 
assault by the deceased to gratify unnatural 
lust, I do not consider it likely that the deceased 
could or would have picked up the knife with 
any such object He was in a position to coerce 
the accused by his own physical strength, and 
did not require the assistance of a knife for the 
purpose. It would bo the accused, as the weaker 
man, finding himself getting the worst of the 
fight, who would have cause to pick up the 
knife. In this connexion, it may be recalled that 
the deceased bad no injury on his body at all, 
except the one stab wound; whereas the accused 
had some abrasions and scratches of a kind 
which, as held by Marten J., were probably 
caused in the course of the struggle. The only 
possible inference, therefore, is that it was the 
accused who finding himself worsted picked up 
the knife in the course of the struggle: and in 
these circumstances I have no hesitation in hold- 
ing that the injury was the result of a stab 
voluntarily and deliberately inflicted by the 
accused with the knife. 

[23] The inferences, therefore, to be drawn 
from the fact3 established by the prosecution 
evidence on their own probative force, are that 
the accused in the course of the struggle stabbed 
the deceased, and stabbed to kill. On these facta 
the inference is that the accused is guilty of 


culpable homicide (S. 299, Penal Code,) which 
under s. 300, Penal Code, amounts to murder 
because the act was done with the intention of 
causing death. 

[24] Now, it remains to consider whether the 

inferences so established by the prosecution 
evidence are rebutted by the statement of the 
accused or whether the statement of the accused 
introduces any sort of doubt of which the accus¬ 
ed is entitled to l>enefit. p 

[25] I have already rejected the hypothesis of 
accident. It is now for consideration whether the 
explanation now offered by the accused that he 
was the victim of an assault by the deceased 
with the intention of gratifying unnatural lust* 
is tenable. 

[ 26 ] The significant facta in this connection 
are that according to Suraj Mani (P. W. 14) he 
twice passed through the godown at the material 
time. The first time, he saw the accused and the 
deceased grappling He knocked at the window 
and “after a couple of minutes” so the witness 
says, the accused opened the window. Indeed, 
the accused admits in his statement that “he 
opened the window because he wa9 close to it.” 

[27] This can only mean that whatever the 
cause of the fight the parties separated when 
Suraj Mani entered the godown, and passed 
through it to reach the shop upstairs where be 
put down the bottle of milk. Suraj Mani returned 
the same way after leaving the milk and then ^ 
noticed that the accused and the deceased wore 
“again grappling with each other.” The witness 
says be asked them the reason for the fight, but 
neither replied. 

[ 28 ] Now, if the accused at that time was 
being subjected to an assault for the purpose of 
gratifying unnatural lust which the accused was 
resisting. I cannot understand why he should 
break off to open the window to allow Suraj 
Mani to pass through without asking for help; 
and secondly, why instead of leaving the godown 
with Suraj Mani as he might have done, he 
returned to grapple with the deceased, as was 
found by Suraj Mani when he came back. In 
other words, the accused had two opportunities 
to complain to Suraj Mani and obtain help but 
did nothing; rather deliberately, so it appears, 
resumed the fight. This can only mean, in my 
view, that whatever the cause of the fight which 
in the initial stages may not have been anything 
serious, the accused was beginning to lose bis 
temper and wanted to get the better of the 
deceased. In the interval, between the two stages 
of the fight, the accused in all probability picked 
up the knife; and after Suraj Mani left the godown 
the second time, he must have found an opportu¬ 
nity to stab the decea=ed in the heart. 
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[29] Very shortly afterwards, when questioned 
by his employer Pandit Amar Chand, all that 
the accused said was "the knife in ray hand hit 
the deceased accidentally.” Why did he not then 
tell his employer that he had been subjected to 
an unnatural assault? It has been suggested by 
the appellant’s counsel that shame prevented 
him from doing so. I cannot accept this sugges¬ 
tion. Here is a man found in circumstances 
which indicate that he had just stabbed a fellow 
employee to death and is, therefore, guilty of a 
very serious offence. Shame surely would not 
prevent him from giving the true explanation to 
his employer who, be it remembered, was his 
relation and patron, and who was questioning 
him alone, immediately after the occurrence and 
before the police had arrived, and when there 
was nobody else in the room since the doctor 
was at the time down below looking at the victim. 

[ 80 ] If this explanation had been the true one, 
the accused had another opportunity of making 
it to a Magistrate the same afternoon, when the 
accused was placed before a Magistrate by the 
police for the purposes of having his statement 
recorded by the Magistrate. It is in evidence 
that the accused refused to make any statement. 
The explanation that the accused was subjected 
to an unnatural assault was in fact disclosed for 
the first time nearly two months later when the 
accused made his statement before the Com. 
mitting Magistrate on 2 10 1944. I cannot but 
accept the view of the learned Sessions Judge 
and of my learned brother Marten that this 
explanation is an afterthought which must be 
rejected. 

[ 31 ] It is true, as pointed out by the counsel 
for the appellant, that there is no evidence offered 
by the prosecution as to the motive. In my view, 
however, once the only possible inference to be 
drawn from the facts proved by the prosecution, 
is that the accused voluntarily and deliberately 
indicted a fatal stab wound on the deceased, 
there is no duty cast upon the prosecution to 
prove a motive. In the circumstances of this 
case, the motive is known only to the accused 
and he has not chosen to tell us or rather he has 
offered an explanation whioh, in my view, is false. 
In these circumstances, it is not for the Court to 
speculate as to a possible motive of which there 
is no indication on the record. The mere fact 
that we do not know the origin of the fight and 
we do not know why the accused stabbed the 
deceased, is no reason for assuming that the 
accused must have acted in the exercise of some 
right|Of private defence. It is true, as pointed 
out by the learned counsel for the appellant, 
that the injuries whiob the accused sustained 
must have been inflicted before the one fatal 
injury on the deceased, since this fatal injury, 
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according to the doctor, caused instantaneous 
death. But the injuries on the person of the 
accused are very trivial. Bhandan J. observes 
that the injury at the base of the neck could 
conceivably have been caused by an attempt to 
throttle the accused.*’ I doubt whether the 
situation and nature of the neck injury would 
warrant any such inference, nor do I understand 
that this is the suggestion of appellant’s counsel. 
Even accepting the argument that the fight must 
have been unpremeditated and sudden, and that 
the knife was used without premeditation, but 
was on the spur of the moment picked up, inside 
the godown, as a weapon ready to hand, the 
deliberation with which the accused must have 
acted excludes, in my view, the possibility of the 
reduction of the offence from S. 302, Penal Code, 
to S. 304, Penal Code, or any section less serious. 

I consider that deliberation is established by the 
fact that, as is clear from the evidence of Pandit 
Suraj MaDi, the accused had at least two 
opportunities of breaking off the struggle and 
seeking the assistance, but chose in preference to 
resume the struggle, once interrupted, and get 
the better of his opponent by suddenly stabbing 
him with the knife. In the circumstances, I agree 
with Marten J. that in the course of a struggle 
(the origin of which we do not know) the accused 
lost his temper, picked up the knife and stabbed 
the deceased, intending to kill 

[32] I agree, therefore, with Marten J. that 
the accused has been rightly convicted under 
8 . 302, Penal Code. The lesser sentence of trans¬ 
portation for life, provided by the section, is 
appropriate in the circumstances of thi9 case. 

I would, therefore, confirm the conviction and 
sentence and dismiss the appeal. 

V.w./d.H. Conmction and 

sentence confirmed . 

A. I. R. (34) 1947 Lahore 249 (C. N. 51] 

Marten and Khosla JJ. 

Dhara Singh — Convict — Appellant r. 
Emperor . 

Criminal Appeal No. 727 of 1946, Droided on 
13*11-1946, from order of Addl. Sessions Judge, Lahore 
at Easur, D/- 3-8-1946. 

Penal Code (I860), S. 99. Expln. I—Murder of A 9 
friend of accused — Accused suspecting S and to 
avenge death of A taking M in confluence—Accused 
going to house of M with unlicensed gun — Af 
secretly sending information to police about ac¬ 
cused's arrival — Case registered against accused 
under Arms Act—Police party at nighi time raiding 
house of M —Police not disclosing their identity to 
accused—Accused beli g under mistake of fact that 
his enemies had come to kill him firing at police— 
Police firing two shots at accused—Accused again 
firing one shot at police — F t one of police party, 
killed — Held Expln. I to S. 99 applied — Accused 
committed no offence—Penal Code (I860), S. 79. 
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Accused was involved in the murder of one S. He 
along with one A was prosecuted for this murder but 
both of them were acquitted. Subsequently A was 
murdered and accused suspected brother of S. Accused 
wanted to avenge the death of A. He took one M in 
confidence. On G-l-1946 accused went to the house of 
M with a rifle and a revolver. 3/ with the object of 
claiming an award by giving information against the 
accused told one D to inform the police about the arrival 
of the accused in his house. Accordingly on 7-1-1946 D 
informed the police at 9 P. M. A case was registered 
against the accused under the Arms Act and a raiding 
party proceeded to the village of 3/. F, a constable was 
a member of this party. 3/ who was expecting the party 
opened the door and guided the police to the door of 
the Kotha where the accused was sleeping. The ac¬ 
cused had in the meantime woken up owing to the 
noise. He picked up his gun and came out in the dark¬ 
ness and fired his gun. The members of the police party 
at once retreated and fired two shots at the accused 
neither of which hit the mark. The accused then fired 
his gun once again as a result of which F was killed. In 
a prosecution under S. 302, Penal Code, it was con¬ 
tended for the accused that he was justified in shooting 
F as he did not know that he was shooting at a police¬ 
man and was acting in the right of private defence of 
person: 

Held that the accused had no means of knowing who 
the intruders were. In fact the time of night and the 
fact that the accused did not mistrust M indicated that 
his enemies had come to kill him and he tired his gun 
either aiming at his adversaries or in the air merely to 
frighten them. It was the duty of the police to tell the 
accused that they were policemen and had come to arrest 
him because they had reason to believe that he was in 
possession of unlicensed arms. But instead of that the 
policemen began to fire at him. Even after the shots were 
fired the accused was not told who the intruders were. 
The accused had every fear that the intruders might 
fire again and kill him and he fired a second shot in self- 
defence. In the circumstances he was perfectly justified 
in firing at his supposed adversaries in order to defend 
himself. Ho was clearly labouring under a mistake of 
fact with regard to the identity of the persons and by 
reason of that mistake of fact Explu.I toS. 99 gave him 
a right of private defence. He was, therefore, not de¬ 
prived of the right by the first part of S 99. In the 
circumstances, the act of the accused could not be said 
to amount to an offence. [Para 9] 

Durga Das Khnllar and H. S. Roy-lox Appellant. 

Kartar Singh Chaivla, Asstt. Legal RemcmbraJictr and 
Gurdcv Singh for Advocate-General —for the Crown. 

Khosla J. — The appellant before us Dhara 
Singh was tried by the learned Additional Ses¬ 
sions Judge of Lahore upon a charge of murder 
under S. 302, Penal Code. The learned Judge 
convicted the appellant and sentenced him to 
death. Against this conviction and sentence, the 
present appeal has been preferred to this Court 
and the case is also before us for the confirma- 
tion of the death penalty under S. 374, Criminal 
P. C. The charge against the appellant was that 
he murdered Mohammad Fazal a police constable 
by shooting him on the night between 7th and 
8 th January 1946. 

[ 2 ] The story for the prosecution briefly 'is 
that the appellant Dhara Singh was involved 
in the murder of one Sohan Singh of his village. 
Dhara Singh and two or three other persons 
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were prosecuted for this murder but they were 
all acquitted. Dhara Singh’s companion Ajaib 
Singh who was a co-accused with him in that case 
was next murdered and the murderers were 
alleged to be Haru, a brother of Sohan Singh, 
and some other persons. The appellant wanted 
to avenge the murder of his friend and comrade 
Ajaib Singh and began to collect fire-arms in 
order to do so. He asked Mangal Singh P. W. to 
help him and took him into his confidence. On 
6-1-1946 -the appellant went to the house of 
Mangal Singh and he had with him a rifle and 
a revolver. Mangal Singh thinking that this 
would be a good opportunity to claim an award 
by giving information against the appellant 
called hi9 relation Shangara Singh and told him 
to inform the police about the arrival of the 
appellant in his house. On 7th January accord¬ 
ingly Shangara Singh went to Kasur and gave 
information to Abdul Aziz Sub-Inspector whom 
he saw at 9 P. M. Abdul Aziz informed his 
superior Altaf Hussain who advised him to 
register a case under the Arms Act and collect 
a raiding party. Sixteen police officials, namely, 
one Deputy Superintendent of Police, one In¬ 
spector, one Sub-Inspector, one Assistant Sub- 
Inspector, two Head Constables and ten constables 
then got into a lorry and proceeded to Mangal 
Singh’s village. The police were armed with 
guns and only three of the constables had dangs. 
Mohammad Fazal deceased was a member of 
this party. The lorry was left a mile from the 
village and from there the party travelled to 
the village on foot. When they arrived outside 
the house of Mangal Singh, Shangara Singh his 
relative scaled the outer wall and entered the 
courtyard. Mangal Singh’s dog who was inside 
barked and Mangal Singh who had been 
expecting the party came out of the kotha and 
opened the door of the house. Some members 
of the police party then entered the house and 
Mangal Singh guided them to the door of the 
kotha in which the accused was sleeping. 

[3] The accused had in the meantime woken 
up probably on hearing the barking of Mangal 
Singh’s dog. He picked up his gun and came 
out. It was dark in the courtyard although it is 
said that there was a faint light inside the kotha. 
As soon as the appellant came out he fired his 
gun. The members of the police party who 
were near the door at once retreated and fired 
two shots at the appellant. Neither of them hit 
the mark, probably because it was too dark to 
take aim. The appellant then fired his gun once 
again. This hit Mohammad Fazal constable 
who was standing behind a wall (a reference to 
the plan will make this point clear). Moham¬ 
mad Fazal had been posted outside the house 
and it appears that he entered the house 
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on hearing the shot. No one ha9 given any 
other explanation as to how Mohammad Fazal 
happened to be at the spot where he was killed. 
In the confusion that ensued the appellant ran 
over the wall and escaped. 

[4] The appellant was arrested on the 10 th 
from the house of his relation Mt. Reshmi in 
Pattoke Mandi. From his possession a gun and 
9 ome ammunition were recovered. The appellant 
had left behind his coat and his revolver in the 
kotha of Mangai Singh and these were found 
by the police party. 

[5] The Sub-Inspector of police drew up a 
detailed account of what had occurred and sent it 
to the police station for the registration of a case 
under S. 302, Penal Code. The appellant denied 
the allegations of the prosecution in toto and 
stated that the case was due to the enmity of 
Mangai Singh who was related to Sohan Singh 
and Haru. 

[6] The learned counsel for the appellant 
argued in the first place that the identity of the 
person who shot Mohammed Fazal deceased 
had not been established beyond all reasonable 
doubt. In the second place, he argued that even 
if the appellant was the petson who shot the 
deceased he was justified in doing so as he did 
not know that he was shooting at a policeman 
and was acting in the right of private defence 
of person. 

[7] The first point need not detain us long. 

* The appellant and Mangai Singh were the only 
persons who were sleeping in the kotha, at night. 
Mangai Singh had sent his relation Shangara 
Singh to inform the police at Easur and when 
the police arrived Mangai Singh came out of the 
kotha. Mangai Singh himself was not armed 
and a reference to the plan at once shows that 
Mohammad Fazal could not have died as the 
result of a shot fired by the police. He died as a 
result of a shot fired from the direction of the 
kotha and this shot was fired by the person who 
bad come out of the kotha . The appellant was 
the only person besides Mangai Singh in the 
kotha and therefore there can be no doubt that 
it was the appellant who fired the shot. Besides, 
the appellant was recognised by Mangai Singh 
and Shangara Singh and in the account of in¬ 
cident which was drawn up by the Sub-Inspeotor 
of police immediately after the occurrence the 
appellant was described as the person who had 

* shot Mohammad Fazal. The appellant ran away 
leaving behind his coat and revolver. The coat 
and the revolver were both identified by Mangai 
^ingh, The appellant refused to join a traok 
identification parade on the ground that the 
tracker has been shown his shoes. A cartridge 
found from the spot was proved to have been 
fired from the gun recovered from the appellant. 


From these circumstances, it is abundantly 
established that Mohammad Fazal died as the 
result of a shot fired by the appellant. 

[81 The question, however, remains whether 
this firing was justified. The learned counsel for 
the appellant drew our attention to the provi¬ 
sions of ss. 99 and 79, Penal Code. The relevant 
portion of S. 99 is in the following terms : 

“There is no right of private defence against an act 
which does not reasonably cause the apprehension of 
death or of grievous hurt, if done, or attempted to be 
done by a public servant acting in good faith under 
colour of his office, though that act may not be strictly 
justifiable by law. 

Explanation 1 .—A person is not deprived of the right 
of private defence against an act done, or attempted to 
be done, by a public servant, as such, unless he knows, 
or has reason to believe, that the person doing the act 
is such public servant." 

Section 79 is in the following terms : 

"Nothing is an offence whioh is done by any person 
who is justified by law, or who by reason of a mistake 
of fact and not by reason of a mistake of law in good 
faith, believes himself to be justified by law, in doing 
it.*' 

[9] The appellant was not an absconder from 
law, though he was committing an illegal act in 
having in his possession unlicensed arms and had 
taken steps to conceal himself. He did not want to 
be discovered either by the police or by his enemies 
who, he feared, wanted to murder him. He did 
not know that his host Mangai Singh was going 
to act as a traitor and betray him. He had not 
the slightest suspicion that a party of policemen 
would enter the house at night with the inten¬ 
tion of capturing him. When he was awakened 
probably by the barking of the dog he saw that 
Mangai Singh was not in the room and the door 
was open. He must also have heard some sus¬ 


picious noises from outside, either the footsteps 
of the policemen or the whisper of Mangai 
Singh who was leading the police party to the 
door of the kotha. At that stage, the appellant 
had no means of knowing who the intruders 
were. In fact, the circumstances, that is, the 
time of the night, and the fact that he did 
not mistrust Mangai Singh, indicated that his 
enemies had come to kill him. He therefore 
picked up his gun and went out On seeing 
figures outside he fired a gun either aiming at 
his supposed adversaries or in the air merely to 
frighten them. On this the policemen retreated 
and began to fire at him. He fired a second 
shot in self-defence. Even after the shots were 
fired at him, he was not told who the intruders 
were. It was the duty of the Sub-Inspeotor and 
the Inspector of police to toll him that they 
were policemen and had come to arrest him 
because they had reason for believing that he 
was in possession of unlicensed arms. As they 
failed to do this the appellant had no means of 
knowing the real identity of these intruders. 
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His first shot had not hit any one. He had every 
fear that the intruders might fire again and kill 
him. They bad already fired two shots at him. 
In the circumstances, he was perfectly justified 
in firing at his supposed adversaries in order to 
defend himself. He was clearly labouring under 
a mistake of fact with regard to the identity of 
the persons who had entered the house and by 
reason of that mi-take of fact Explanation 1 to 
S. 99 gave him a right of private de f ence. He 
was, therefore, not deprived of the right by the 
first part of S. 99. In the circumstances, the act 
of the appellant cannot be said to amount to an 
offence. 

[ 10 ] The evidence makes it quite clear that 
no attempt was made to inform the appellant 
that policemen had come to his house to arrest 
him. With regard to the first shot fired by him, 
the opinion is divided. Three witnesses merely 
stated that be fired the shot, while the fourth 
said that ho pointed his gun at the police party 
and then fired. The bullet was not recovered 
from the house and it appears that the gun was 
pointed too high and the bullet went over the 
walls and did not remain inside the bouse. It 
was also dark, and even if it is assumed that a 
faint light was burning inside the k tha , it could 
not have given any light in the courtyard. In 
the circumstances, the probabilities are that the 
appellant fired bis first shot into the air to 
frighten away his supjxised enemies. In any 
case, there is no charge with regard to the first 
shut and as regards the second shot fired by 
him which killed the deceased it is clear that 
this shot was fired in self-defence. In the cir¬ 
cumstances, the conviction of the appellant must 
be set aside. It was the duty of the policemen 
to inform him that they had come to arrest him 
for the offence of having in his possession un¬ 
licensed arms and then if he tried to shoot at 
them, they would have been justified in shooting 
him down. The police party did not take the 
necessary steps to reveal th^ir identity and in 
the circumstances they have themselves to blame 
if one of their party was killed. 

[ 11 ] For the above reasons, I would allow 
this appeal, set aside the conviction and sentence 
and acquit the appellant. It is perhaps unneces¬ 
sary to state that the appellant was prosecuted 
for the possession of unlicensed arms. 

[ 12 ] Marten J.—I agree with the conclusion 
of my learned brother and to the order proposed 
by him. I would, however, respectfully add my 
opinion on certain circumstances of this case. 
It is, in my view, natural that when the police 
first entered the house they should endeavour, 
if possible, to apprehend the appellant before 
he awoke. Since they knew that he was a 
dangerous man armed with a gun, I should not 


have expected them at this stage, to have dis¬ 
closed their identity to him. However, that 
attempt failed, since the appellant was awakened 
by some noise and immediately rushed out into 
the courtyard firing his gun. 

[13] It has been urged that even if he was 
attempting to shoot the intruders, he was at this 
stage, justified in doing so since he had genuinely 
mistaken them for his own private enemies. It 
is true that since he was not aware that he had 
been betrayed to the police, he would have had 
grounds for suspecting that the intruders might 
be bis enemies. But he must also have been 
aware that Mangal Singh who had been sleeping 
with him, had left the room and was somewhere 
outside. I do not think that at this stage, he 
was justified on mere suspicion, in firing im¬ 
mediately upon the first person he saw. But he 
has not been charged with any offence in this 
connexion. 

[14] However unjustified his action up to tbi9 
stage of the affair might have been, it is clear that 
when the police ran for cover and immediately 
opened fire upon him without first declaring 
their identity and summoning him to surrender, 
he was perfectly justified in assuming that his 
assailants must be his own private enemies. As 
already pointed out, he has grounds to fear them 
but none to suspect the arrival of the police. It 
was at this stage that the police should un¬ 
doubtedly have called upon him to surrender 
before opening fire. Since there is no evidence 
that they made any attempt to do so, it can 
only be concluded that the appellant was acting 
under a bona fide mistake, in self-defence. He 
should, therefore, be acquitted. 

D.H, Conviction set aside . 

A. I. R. (34) 1947 Lahore 252 [C. N. 52] 
Harries C. J. and Mahajan J. 

Mt. Niamat Bibi- Defendant—Appellant 
v. Rehmat and others, Plaintiffs and another. 
Defendant — Respondents. 

Second Appeal No. 370 of 1044. Decided on 
11-10 1946. from decree of Dist. Judge, Gujranwala, 
D/- 17-12-1943. 

(a) Custom (Punjab) — Gujars of Gujrat district 
—Ancestral property can be gifted away by a son- 
less widow to her daughter for services rendered. 

Under the customary law, a widow having no son has 
power amongst the Gujars of Gujrnt District to mako a 
gift of the ancestral property ol her husband, in lieu ol 
services, to her daughter or tho daughter’s issue : Case 
law referred.. £ Para 

(bl Words and Phrases—‘‘Aulad dukhtri”— The 
expression 'aulad dukhtri* means female descen¬ 
dants : 89 P. R 1892, Foil. (Para 4] 

(c) Riwaj-i-am — Non-mention of custom in later 
riwaj-i-am does not diminish value of earlier one 
recording it. 
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Tbe fact that there is do mention of the custom m 
the later riicaj-i-am does not id any way dimmish the 
value of tbe riwaj i-am of an earlier date recording rt. 
■22 A.I.R. 1935 Lab. 812 and 20-A.I R. 1933 Lah. <02 


Ref. 


(Para 8] 


Asad Ullah Khan and Indcr Dev Dua — 

for Appellant. 

Bashir Ahmad — for Respondents. 

Cases referred 

1. (’92 1 89 P. R. 1892. Mt. Rakhi v. Mt. Fatima. 

2. ( 83) 43 P. R 1883, Mt. Gohri v Kuthb*. 

3. (’84) 128 P. R. 1884, Kutbudin v. Miran Baksh. 

4. (’98) 67 P. R. 189H, Ibrahim v. Mt. Faiima. 

5. (’35) 22 A. I. R. 1935 Lah. 790 : 17 Lah. 213 : 156 
I. C. 946, Khusia v. Haji. 

6. (’17) 45 P. R. 1917 : 3 A. I. R. 1916 P. C. 129 : 44 
Cal. 749 : 44 I. A. 89 : 38 I. C. 354 (P. C.), Beg. v. 
Allah Ditta. 

7. (’35) 22 A. I. R. 1935 Lah. 812 : 156 I. C. 447, Mt. 
Fazal Bibi v. Muhammad Hayat. 

8. (’33) 20 A. I. R. 1933 Lah. 702 : 144 I. C. 646, Ali 
v. Fazla. 

Mahajan J. — The parties to this second 
appeal are Gujars of district Gujrat. One Budha 
of village Chakori Bhilowal died sonless some¬ 
time in the year 1902, leaving him surviving a 
widow Mt. Begum Bibi and three daughters. The 
land owned by him, which was an area 291 
kanals 15 marlas was mutated to his widow 
Mt. Begum Bibi. One of the daughters, Mt. 
Niamat Bibi, who is the appellant before us, 
married in the year 1925. On 24-8-1942 Mt. Begum 
Bibi gifted the entire property inherited by her 
from her husband in favour of Mt. Niamat Bibi. 
This gift gave rise to the suit out of which the 
present second appeal arises. The reversioners of 
Budba in the third degree challenged the gift on 
the ground that it was invalid under custom, the 
property being ancestral of Budba and of the 
plaintiffs. 

[2) The donee defendant resisted the suit on 
a number of grounds, all of which are unneces- 
sary to be mentioned in this judgment. One of 
the pleas taken was that the gift was for services 
rendered by the daughter and was, therefore, 
valid under custom. The learned trial Judge 
held that part of tbe property was ancestral and 
part of it was non-ancestral. He, however, found 
• that the widow had power amongst the Gujars 
of Gujrat district to make a gift of the property 
of her husband in lieu of services to her daughter 
or the daughter’s issue or in favour of the col¬ 
laterals. Having held that such a gift was valid 
under oustom, he dismissed the plaintiffs’ suit 
with costs. The collaterals preferred an appeal 
against the judgment to the Court of the learned 
District Judge. The learned DiBtriofc Judge modi, 
fied the findings of the trial Judge in regard to 
a part of the property that bad been held to be 
ancestral. He found as a fact that Mt Niamat 
Bibi had rendered services to the donor. He, 
however, held that under custom, as laid down 
in the riwaji-am of 1868, the widow in the oir- 


cumstances in which Mt Begum Bibi was situate 
could validly make a gift of tbe land in suit in 
favour of tbe descendants of her daughter but 
not in favour of the daughter. He construed tbe 
expression aulad dukhlri used by the compiler of 
the rnuaj-i-am as meaning the descendants of a 
daughter and held that tbe daughter herself was 
excluded from the benefit of the rule laid down 
in the riwaj-iam. After examining the instances 
produced by the parties the learned District 
Judge reached the conclusion that the gift in the 
present case was not valid under custom. In the 
result he decreed the plaintiffs* suit as regards 
that part of the property which was foimd to be 
ancestral. As regards tbe nOD-ancestral part of 
the property the decision of the trial Judge dis¬ 
missing the plaintiffs' suit was affirmed. The 
plaintiffs were allowed three fourths of their 
costs in the suit. The plaintiffs are content with 
the decree given to them by the learned District 
Judge but Mt. Niamat Bibi is dissatisfied with 
that decision and has preferred a second appeal 
to this Court. 

[3] The sole point for determination in the 
case is whether the gift by Mt. Begum Bibi in 
favour of her daughter Mt. Niamat Bibi for 
services rendered by her is valid under the cus¬ 
tom as laid down in the nwaj-i-afn. The rele¬ 
vant question on the point is question No. 2 of 
the riwaj-i-am of the year 1SG8. To that ques¬ 
tion the following answer was given by the re¬ 
presentatives of the tribe: 

“Aurat ho Balalamum akhtiar nahin hai keh 
jaidad khavind ki batur hiba yawasiyat intiqal kare 

_ maghar awi sural men keh jab bexoa usi khavind 

he haq men to/ ho jave aur umid khavind kamo 
jaidid ki na rahi ho aur minjumta jadian s)whar ya 
aulad dukhlri se koi shahs us ki khidmat karta raha 
ho us ke nam hiba kar sakli hai 

This entry has been translated by a translator 
of the High Court in the following manner : 

"Generally a widow bas no power to alienate her 
husband's property by Lift or will. But if she remains 
faithful to the memory of her husband and becomes 
old and inoApable of remarriage and some one from 
amongst tbe oollateraU of her husband or daughters 
serves hor, she can make a gift to the said person." 

So far as I have been able to see, simply trans. 
lafced, the custom stated by the representatives of 
the tribe was that in the situation mentioned in 
the answer a power was given to the widow to 
make a gift in favour of her husband’s colla¬ 
terals if they rendered services to her or to the 
daughter or her descendants in a similar con¬ 
tingency. 

[4] A ouatomary law of the Gujrat district 
was prepared in the settlement of 1692 by 
Captain Davies and an abstract from the riwaj- 
t-am of the Gujrat district for 1868 was also 
appended to this ouatomary law. Question 2 has 
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been answered in the English abstract in these 
words : 

"The widow cannot, as a rule, alienate bj deed of 
gift or by will the estate of her husband, unless she is 
advanced in years and there is no likelihood of re¬ 
marriage. Under the latter circumstances she can trans¬ 
fer by gift to any male member of her husband's family 
or to a descendant of her daughter under whose care 
she lives." 

In my view, the translation given in this answer 
has created considerable trouble later on. The 
translator seems to have excluded the daughter 
as a.recipient of a donation from her mother in 
case she was rendering services to her. I have 
not at all been able to see any reason whatsoever 
for this exclusion and cannot understand why 
the representatives of the tribes give preference 
to a daughter’s issue and not to the daughter in 
the matter of rendition of services. On the other 
hand, it will be a rare case where the daughter’s 
issue will be in a position to render services to 
their grandmother while cases can easily be 
found where the daughter would certainly be in 
a position to render services. Be that as it may, 
the language employed by the members of the 
tribes as given in the vernacular riwaj-i-am to 
my mind is quite clear and their answer was 
that both the daughter and her descendants could 
be the recipients of the donation as compensa¬ 
tion for services rendered by them in case the 
old woman could not get maintenance from 
anyone else and was unfit to earn her own live¬ 
lihood. In 89 P. R. 1S92 1 the meaning of the 
phrase aulad dukhtri was considered and the 
following observations were made : 

"The word aulad has a wider meaning and includes 
certainly all male lineal descendants. Sometimes it is 
used with the qualifying adjective narxna or ‘male’, but 
this usage is probably confined to cases in which it is 
desired to distinguish aulad narxna or male descen¬ 
dants from aulad dukhtri or female descendants." 

With great respect, I am in respectful agreement 
with the meaning given to aulad dukhtri as 
female descendants in this ruling. 

[5] The learned District Judge criticised rather 
in severe terms the view taken by the Subordi¬ 
nate Judge who in my view was more familiar 
with expressions of this kind than the learned 
District Judge. He did so on the basis of certain 
decisions of this Court, some of which were irre¬ 
levant and 6ome of which had no bearing on 
the point. The main decision on which the 
learned District Judge placed reliance is a judg¬ 
ment of a Bench of the Punjab Chief Court in 
the case of 43 P. R. 1SS3. 2 In thi3 case the follow¬ 
ing observations were made : 

"The expression aulad dukhtxr ki in the riwaj-i-am 
does not include a daughter herself but only includes 
descendants of the daughter." 

It appears to me that the learned Judges who 
decided that case were not in a position to read 
the vernacular riwaj-i-am themselves. The ex¬ 


pression aulad dukhtri ki finds no place in the 
riwaj-i-am and the misreading of the riwaj-i-am 
led to an erroneous observation. The expressions 
aulad dukhtri and aulad dukhtri ki have 
obviously different meanings. This decision 
therefore which is based on a misreading of the 
riwaj-i-am has no value whatsoever. The next 
case relied upon by the learned District Judge is 
128 P. R. 1884/ That was a case of a gift in 
favour of a son-in-law and was clearly not 
covered by the provisions of the nwaj-i-am. 
The expression aulad dukhtri did not form the 
subject-matter of the discussion in that judgment. 
That decision, therefore, cannot support the view 
taken by the learned District Judge. Then a 
reference was made to another decision of the 
Punjab Chief Court in the case of 67 P. R. 1S9S. 4 
In that case the riwaj-i-am was quoted from 
the English abstract of it as given in Captain 
Davies’ nwaj-i am of the year 1892. As already 
stated, it was a wrong translation given in the 
abstract that led to an error. It may, however, be 
mentioned that there is absolutely no discussion 
of this expression at all in this judgment. It 
merely cites the abstract above mentioned. The 
last case mentioned by the learned District 
Judge is a Bench decision of this Court in A .LB. 
1935 Lah. 790. 6 This decision is clearly in support 
of the appellant’s case. On the basis of the 
riwaj-i-am of 1 S 68 a gift to a son-in-law for 
services rendered was held valid. A careful 
perusal of this decision shows that the learned 
Judges laid down the rule that a gift made by a 
widow in lieu of services rendered irrespective 
of the person of the donee was valid. It is, how¬ 
ever, unnecessary to go to that length in the 
present case because here the gift has been made 
in favour of the last male-holder’s daughter. 
None of the decisions, therefore, relied upon by 
learned District Judge in support of his view 
that the expression aulad dukhtri means des¬ 
cendants of the daughter and that the daughter 
herself is outside the expression support that 
view, excepting the case which was based on a 
misreading of the riwaj-i-am . 

[6] The learned District Judge after a discus¬ 
sion of these authorities considered the instances 
that had been cited on behalf of the donee and 
he took the view that none of these instances 
contained a discussion of the question of custom. 
It seems to me that here again the learned Dis¬ 
trict Judge is not very accurate. Exhibit D/7 is 
a judgment of the Subordinate Judge, dated 
27-4-1942, and in that judgment it was clearly 
stated that under the custom of the Gujrat dis¬ 
trict a gift for services rendered was valid. The 
same observations apply to Ex. d/ 6 in which the 
Lahore decision in A. I. R. 1935 Lah. 790 5 was 
followed. It may further be observed that apart 
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from these judicial instances there is one very 
good instance mentioned in the riwaj-i-am it¬ 
self. One Mi Daulat Bibi widow of Agbar gifted 
the property of her husband in favour of her 
daughter in lieu of her services and that instance 
has been cited in support of the answer to ques¬ 
tion 2 of the riwaj-i-am of 1868 . This instance 
given in the riwaj-i-am furnishes the key to 
the interpretation of the answer given by the 
representatives of the tribe to question 2 . This 

-i instance has not been cited as against the custom 
rendered in the riwaj-i-am but in support of it; 
and if the interpretation of the learned District 
Judge is accepted as correct, there will be no 
relevancy in citing such an instance of a gift by 
a widow to her daughter in lieu of services ren¬ 
dered to her. In my judgment, the riwaj-i-am 
should be construed consistently with this instance 
and that leaves no doubt whatsoever that the 
only interpretation that can be placed on the 
answer is that a gift for services rendered by a 
widow in favour of her daughter or her descen- 
dants is a valid gift. 

[7] The learned District Judge was consider, 
ably influenced by two judgments that had been 
placed on the record on behalf of the plaintiffs. 
Exhibit p/9, dated 27-11-1922, is a judgment of 
an Additional District Judge. Following the 
rule laid down in 67 P. R. 1893 4 the learned 
Additional District Judge interpreted the expres¬ 
sion aulad dukhtri as meaning the descendants 

\ of a daughter. In this judgment, it may also be 
observed that the learned Additional District 
Judge took the view which on the face of it is 
erroneous that a riwaj-i-am not supported by 
instances does not carry much weight. It may 
be pointed out that it is contrary to the leading 
decision of their Lordships of the Privy Council 
reported as 45 P. R. 1917.® The other decision 
which influenced the mind of the learned Dis- 
triot Judge is contained in Ex. p/14 which is a 
judgment of a Senior Subordinate Judge in a 
similar case. Here again reference was made to 
67 P. R. 189S. 4 

[8] Mr. Bashir Ahmad, learned counsel for 
the plaintiffs, contended that this was an ex. 
ceptional rule contained in the riwaj-i-am 
against the general theory. That is no doubt 
true. An exception has to be strictly construed. 
But the present case clearly falls within the 
language of the section. The exceptional custom 
recorded in the riwaj-i-am in favour of females 
must, therefore, be given effect to. It is a rare 
case where the representatives of tribes who are 
generally males would appear before the Settle, 
ment Officer to support a custom of gift by a 
W!dow for services rendered, but where they 
ftaye done so, it is obviously the duty of the 
Worts .to give effect to it, unless there is very 


strong evidence to the contrary. There is no 
such evidence in the present case. Mr. Bashir 
Ahmad further argued that there is no mention 
of the custom in the later riwaj-i-am. That, 
however, does not affect the question and does 
not in any way diminish the value of the 
riwaj-i-am of 1868 . Reference in this connection 
may be made to a Bench decision of this Court 
in A. I. R. 1935 Lab. 8I2 7 where a similar argu¬ 
ment was taken, and to A. I. R. 1933 Lah. 702 8 
in which the following observations were made: 

4, The learned counsel foe the respondent, however, 
has not been able to cite any passage from the latest 
riwaj-i-am containiog any provision contrary to those 
contained in Para. 12 of the riwaj-i-am of 1868. In 
respect of gifts to daughters for services rendered the 
entries in the rimaj-i-am of 1868 stand unrebutted.'* 
In my view, therefore, this contention of Mr. 
Bashir Ahmad is void of force. 

[9] For the reasons given above, it seems to 
me that the learned District Judge was in error 
in reversing the decision of the trial Judge and 
I would, therefore, allow this appeal, set aside 
the decision of the learned Distriofc Judge and 
would restore the decree of the trial Judge dis. 
missing the plaintiffs’ suit with costs throughout. 

Harries C. J.—I agree. 

V.S.B. Appeal allowed . 


A. L R. (34) 1947 Lahore 253 [C. N. 53] 
Harries C. J. and Mahajan J. 

Meja Singh — Defendant — Appellant v. 
Chanchal Singh t Plaintiff and another , 
Defendant — Respondents . 

Letters Patent Appeal No. 174 o! 1945, Decided on 
18-10-1946, from judgment of Achhru Ram J., in R. S. 
A. No. 858 of 1944, D/- 30-5-1945. 


Custom (Punjab)—Non-proprietor—Alienation- 
Burden of proof — Site occupied by non-proprietor 
m village—He has no right of unrestricted aliena¬ 
tion—Burden to prove contrary custom lies on non¬ 
proprietor—Rule applies to mortgages also. 

It is a general rulo of Customary Law that a non 
proprietor in a village has no right of unrestricted 
alienation of the site occupied by him and it lies upon 
him to prove with oertainty that a contrary oustom is 
observed in his village. There is in this respect, no dis¬ 
tinction between alienation by sale and alienation by 
of tillage sites by non-proprietors : 95 P. L. R. 
1911, Dissent.; 13 A. I. R. 1926 Lah. 622, Foil. 

Yashpal Gandhi — for Appellant. &*** 4] 

Jagan Nath Seth — for Respondents. 

Cases referred :— 

‘kffisE* 1911 : 11 1 a 377 ' B w»• 


—-Luis is a lierara ratent A 
IJeal from a judgment of a learned Single Jud 
of this Court affirming concurrent deorees of t 
Courta below deoreeing the plaintiff-responder 
suit for possession of the site of a house. ‘ 
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7-9 1912, one Allah Bakhsh, defendant 2 in the 
suit, mortgaged with possession his house situate 
in the village of Thathi Sohal in the Tahsil of 
Tarn Taran, to one Meja Singh, defendant 1 . 
Allah Bakhsh is a Khoja by caste and was ad¬ 
mittedly a non proprietor in the village. Meja 
Singh, tbe mortgagee, is a Jat, but was not resi¬ 
dent in the village of Thatti Sohal and owned 
no land there. He was a resident of the neigh¬ 
bouring village of Kairon. 

[ 2 ] Chanchal Singh, the respondent in this ap¬ 
peal, who was one of the Jat proprietors of village 
Thatti Sohal, brought a suit on behalf of the 
entire proprietary body of the village for posses¬ 
sion of the site which Allah Bakhsh had mort¬ 
gaged to Meja Singh. It was alleged that Allah 
Bakhsh, being a non-proprietary resident in the 
village, had no power to alienate the site of the 
house occupied by him. It was further alleged 
that Allah Bakhsh had abandoned the house and 
indeed had abandoned the village. 

[3] The trial Court came to the conclusion 
that Allah Bakhsh had no right by custom to 
alienate the site of this house and decreed the 
plaintiff's claim. The lower appellate Court and 
the learned Single Judge came to the same con¬ 
clusion It had been argued in the Courts below 
and before the learned Single Judge that though 
a non-proprietor had no right to sell the site of 
a house, he could by custom mortgage it. The 
argument was that custom drew a clear distinc¬ 
tion between sales and mortgages. 

[ 4 ] In my judgment there is no distinction at 
all in cases of this kind between sales and mort¬ 
gages. The rule is laid down in Rattigan’s 
Digest of Customary Law at p. 636 in these 
words: 

"It is a general rule of Customary Law that a non- 
propriotor in a village bos no rigbt of unrestricted 
alienation of tbe site occupied by him and it lies upon 
him to prove with certainty that a contrary custom is 
observed in his village. There is, in this respect, no dis¬ 
tinction between alienation by 6ale and alienation by 
mortgage of village sites by non-proprietors.” 

[6] There is a Single Judge decision of the 
Chief Court to the effect that a distinction must 
be drawn between cases of sale and cases of 
mortgage. That is the case in 95 P. L. R. 1911. 1 
At p. 390 Shah Din J. observed as follows : 

"Even if it be conceded for the sake of argument that 
defendant 1 was occupying the house a9 a kam\n under 
tbe proprietary body, and that the plaintiffs have 
brought this suit on behalf of tbe body as its representa¬ 
tives, I still fail to see how the plaintiffs are entitled to 
possession of the house. The alienation by defendant 1 
is only by way of mortgage; and admittedly he has not 
yet left the village in which he is still an occupancy 
tenant. He has a right to redeem the mortgage at any 
time he chooses, and no authority has been cited to me 
to show that under these circumstances, the alienation 
not being an out and out sale, the plaintiffs have a right 
by custom to take possession of the house as against both 
the mortgagor and the mortgagee.” 


A. I. R, 

[6] This Single Judge decision of the Chief 
Court, however, was considered by a Bench of 
this Court in 97 I. c. 263 2 in which it was held 
that it is a general rule of Customary Law that 
a non-proprietor has no right of unrestricted 
alienation of the site occupied by him and it 
lies upon him to prove with certainty that a 
contrary custom is observed in his village. That 
was a case of a mortgage of the site. The learned 
Judges considered the case in 95 P. L. R. 1911 1 
and disapproved of it. The case in 97 I. c. 263* 
being a Bench decision of this Court is binding 
upon us. The decision is, in our view, clearly a 
sound one and the earlier case of the Punjab 
Chief Court must be regarded as not laying 
down good law. There was, therefore, no force 
whatsoever in the contention that a different 
rule should be applied to mortgages from that 
applied to sales. 

[7] There was no evidence worth the name 
in thi9 case that there was any special custom 
permitting non-proprietors to mortgage the sites 
of their houses. One judicial instance was cited, 
but that was a case where a District Judge had 
expressly followed the law as laid down in 95 
P. L. R. 1911 1 which, as I have said, cannot 
now be accepted. Mr. Yashpal Gandhi, who 
argued tbe case on behalf of the appellant, had 
to concede that unless he succeeded on the point 
that the rule of custom was different in the 
cases of mortgages and sales, this appeal was 
bound to fail. Holding, as I do, that the same 
rule is applicable to both sales and mortgages it 
is obvious that this appeal fails and I would, 
therefoio, dismiss it with costs. 

Mahajan J.—I agree. 

V.r. Appeal dismissed . 

A. I. R. (34) 1947 Lahore 286 [C. N. 54] 

Abdur Rahman J. 

Municipal Committee , Delhi — Defendant 
—Appellant v. Mt. Sham Dei—Plaintiff — 
Despondent . 

Second Appeal No. 758 of 1945, Decided on 31-10- 
1946, from decree of Court of Senior Sub-Judgo, Delhi, 
D/-9-1-1945. 

(a) Punjab Municipal Act (3 [III] of 1911), S. 195 
—Notice under—Validity-Notice to demolish wall 
—Notice not invalid by reason of wall forming part 
of house. 

A wall is included in the term 'building' as defined 
by the Punjab Municipal Act. The definition does not 
say that tbe wall should necessarily be detached from 
the building or should bo standing by itself. A wall 
would, therefore, fall within the definition of building 
whether it forms part of a house or not and hence a 
notice under S. 195 of the Act to demolish a wall re- 
erected without sanction is not invalid merely because 
such wall is not detached from the house but forms a 
portion of it. R. S. A. No. 71 of 1943, Kallu Mai v. 
M uni cipal Committee, Delhi, Dissented. [Para 5] 
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(b) Punjab Municipal Act (3 [III] of 1911), S. 195 

_Question whether building is repaired or rc- 

crected is one of fact—Lower Court deciding with¬ 
out going into evidence — Second appellate Court 
can decide the question — Civil P. C. (1908), S. 100. 

The question whether a building i3 actually repaired 
or re-erected is a question of fact and the second appel¬ 
late Court is precluded from going into the question. 
But where the lower appellate Court gives its finding on 
the point without entering into the evidence in the case, 
the second appellate Court can go into the evidence and 
decide the question. [Paras 6, 7] 

(c) Punjab Municipal Act (3 [III] of 1911), S. 195 
■* —‘Erected or re-erected’—Court must decide whe¬ 
ther party has effected re.erection or only repairs 

— Intention to rebuild shown in application is im¬ 
material — Change in nature, dimension or form of 
building is not necessary to constitute re-erection 
—Use of old material does not make it only repairs 

— Renewal of only dangerous portions may also 
amount to re-erection. 

The Court most decide from the evidence whether 
the party noticed has actually rebuilt or has merely 
carried out certain repairs. The fact that in the applica¬ 
tion to obtain sanction the party has shown an inten¬ 
tion to rebuild a portion of the building is not very 
material. (Para 7] 

No change in the nature or dimension or form of the 
building is Decessary to bring it within the definition of 
ro-erection of a building. A building may be constructed 
without any change in the dimensions or in the form 
and yet it may fall within the definition of ’erection or 
re-erection of a building* as given in the Punjab Muni¬ 
cipal Act. The use of new material is not necessary to 
bring it within the purview of that definition. If it 
were so, one could always get out of the provisions of 
the Act by utilising old material either of the building 
proposed to be re-erected or of other buildings. The fact 
. that only dangerous portions were removed could 
hardly be material. The whole of the building may be 
in a dangerous condition and may be constructed so as 
to amount to re-erection. [Para 6] 

Cases referred 

1. 033) 20 A. L B. 1933 Lab. 935 : 146 L C. 241, Gal¬ 
van Lai v. Municipal Committee, Ludhiana. 

2. Second Appeal No. 71 of 1943, Kallu Mai v. Munici¬ 
pal Committee, Delhi. 

Bhagwan Doss Mehra — for Appellant. 

Bishan Narain and Prem Chand Jain — 

for Respondent. 

Judgment.—This appeal arises out of a suit 
for injunction instituted by the plaintiff against 
the Municipal Committee of Delhi with the object 
of getting the latter restrained from abolishing 
a wall of house No. 587 situate in Kucha Pati 
Bam, Delhi. The plaintiff was served with a 
notice by the Municipality on 15-3-1943, calling 
upon her to repair the wall within a week from 
the date of the receipt of this notice as it was 
considered to be dangerous. It is not denied 
that certain repairs were carried out by the 
plaintiff but being out of plumb they were not 
found to be satisfactory by the Municipal Engi¬ 
neer. This is dear from his inspection note. 
Ex. D-28. On receipt of another notice on behalf 
of the Municipal Committee, the plaintiff started 
demolishing the portion of the wall, (see Exs. D -20 
1447 L/38&S4 * - : 


D-2land D-32). She then put in an application on 
19 - 8-1943 to re-erect the dangerous portion of the 
building. As she bad not proposed to rebuild the 
wall after setting it back in accordance with the 
Municipal bye-laws, this was refused by the 
Committee on 9-9-1943. Two notices were then 
issued to her in accordance with the resolution 
of the Committee on the same date, one under 
S. 195 and the other under s. 172, Punjab Munici¬ 
pal Act. The plaintiff was directed under the 
first notice to demolish the newly erected wall 
and under the second she was required to do 
away with the chhaja and verandah overhang¬ 
ing on the public street. The plaintiff brought a 
suit for injunction on the receipt of these notices 
on the allegation that the notices were invalid 
as the wall had not been re-erected but only re¬ 
paired and the chhaja and verandah had not 
been touched. The validity of the notices issued 
on behalf of the defendant Committee was also 
impugned on the ground of vagueness. Another 
ground taken before me as to their invalidity 
was that they were in respect of a wall only 
which formed portion of a building and was not 
standing by itself. The Municipal Committee 
denied the plaintiffs allegations. The trial Court 
found from the evidence on the record that the 
wall had been repaired and that the notices for 
demolition were invalid. The plaintiff’s suit was 
accordingly decreed. The Municipal Committee 
preferred an appeal against that decision and, in 
a judgment, which I do not regard to be satis¬ 
factory the finding of the Court below was affir¬ 
med by the Senior Subordinate Judge. I say so 
because the lower appellate Court did not consi¬ 
der the evidence in order to come to a decision 
that the wall had been repaired but based it3 
conclusion on three considerations to which I 
would refer later and which were, as I would 
try to show, insufficient. 

[ 2 ] As it would be unnecessary for me to 
determine the question as to whether the plain¬ 
tiff had merely repaired the wall if I were to 
arrive at the decision that the notices issued by 
the Municipal Committee were invalid, I decided 
to examine their validity first For that purpose 
I called upon learned counsel for the respondent 
to state the grounds which rendered them in¬ 
valid. He submitted that they were invalid as_ 

(a) the portions to be demolished had not 
been specified in the notice under S. 195; 

(b) the number of the house whose wall had 
to be demolished bad not been given in it and the 
plaintiff had more tha n one house in the same 
street; 

(c) it was not specified whether the plaintiff 
was required to demolish northern or the eastern 
wall, the chhaja being on either side; and 
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(d) the notice under S. 172 would have to be 
in any case held invalid if the notice under 
S. 195 were held to be so, particularly when the 
chhaja was not even repaired what to say of its 
having been re-erected. 

[3] Reliance was placed in support of this 
contention on a decision of a learned Single 
Judge of this Court reported in A. I. R. 1933 Lab. 
935 1 and also on a Madras decision referred to 
in that judgment. The notice under s. 195, 
Municipal Act, in the present case called upon 
the plaintiff to demolish the re-erected portion 
of the three storeyed building situate in Kucha 
Pati Ram as having been constructed without 
sanction and against the bye-laws. I cannot hold 
this notice to be vague for want of measure- 
ments of the portions directed to be demolished 
or in the absence of any specification as to which 
portion of the wall required to be demolished 
as long as the whole wall was not covered by 
the notice but only such portions thereof as had 
been re-erected. If any portion of the wall had 
been re-erected, the plaintiff would know and in 
any case must be deemed to have known what 
portions were re-erected and the notice which 
was in respect of the re-erected portion of the 
wall cannot be held to be vague or indefinite. 
It is quite definite in so far as it called upon the 
plaintiff to demolish the re-erected portion of the 
wall which was known to or must be taken to 
have been known by the plaintiff. Whether the 
allegation by the Municipality that a portion or 
portions of the wall had been re-erected is right 
or wrong is a different matter. If the allegation 
is found to be wrong, the notice would, of course, 
be invalid but if the allegation is found to be 
correct, the notice could not be held to be in¬ 
valid merely because the length and breadth of 
the re-erection had not been specified. The deci¬ 
sion in A. I. R. 1933 Lab. 935 1 had no application 
to a case of this kind. The notice was in that 
case found to bo bad partly and held to be 
defective as a whole as it could not be divided 
into bits and the duty of discriminating between 
the right and the wrong portions of the notice 
could not be imposed on the person who was 
served with it. Had the Municipal Committee 
issued a notice in regard to the whole of the 
wall and a portion of that wall alone was found 
to have been re-erected, the decision in A. I. R. 
1933 Lah. 935 1 would have applied. The Madras 
decision has also no application for the same 
reason. 

[ 4 ] There is no force in the second objection, 
as I find a reference to the number of the house 
in the notice. The plaintiff might have owned 
more than one house in that street but there was 
no allegation that the wall of any other house 
had been touched. The plaintiff had applied for 


reconstruction of the wall in dispute and there 
could have been no room for doubt in her mind 
as to which wall was covered by the notice. She 
had not touched the eastern wall or chhaja and 
by no stretch of imagination could the notice 
be found to have conveyed a reference to the 
eastern wall. It was no party’s case that it had 
been repaired or re-erected. It is true that the 
chhaja on the northern side would have to go 
if the wall on which the chhaja rested cannot 
remain. But that is a different matter. This 
would not depend upon the validity of the notice 
under S. 172 but upon the impossibility of the 
chhaja hanging in the air without any support. 

[5] This brings me to the objection that the 
notice could not be held to be valid as it was 
only in respect of a wall, not a wall detached 
from the house but which formed a portion of 
the same. In support of this contention learned 
counsel for the respondent relied upon a decision 
of a learned Single Judge of this Court in S. A. 
No. 71 of 1943 2 which has not been so far reported. 
The term ‘building’ has been defined in the 
Punjab Municipal Act. A wall is according to 
that definition included in that term. The defi¬ 
nition does not say that the wall should neces¬ 
sarily be detached from the building or should 
be standing by itsplf. A wall would, therefore, 
fall within the definition of building whether it 
forms part of a house or not. Had it been in¬ 
tended to exclude a wall which formed a part of 
the house from the definition of a building, it 
would have been specifically excluded. It is truo 
that when attached to a house, it would neces¬ 
sarily be a portion of the house. But this is 
only when the matter is looked at from the point 
of view of the house as a whole. But if the 
Legislature has in its wisdom decided to include 
what would ordinarily be a portion of the house 
within the term ‘building’ it would not be for an 
interpreter — and the duty of the Judge is no 
other when he is called upon to construe an act of 
Legislature—to exclude it from that definition. 
I have read my brother Mahajan’s judgment in 
S. A. No. 71 of 1943 2 with the respect that it 
deserves and I must respectfully agree with the 
observation that the construction of a wall does 
not amount to the construction of a house. But 
I might with great deference point out that the 
term ‘house’ has not been used in the expression 
‘erect or re-erect a building’ defined in the 
Punjab Municipal Act. The term used in that 
expression is ‘building’ and that term has been 
defined so as to include both a house and a wall. 
It is entirely immaterial in my view whether a 
wall is detached from a house or is a portion of 
the house. I would for the above reasons res¬ 
pectfully dissent from the decision in S. A. No. 7l| 
of 1943. 3 The notice cannot, therefore, be held toj 
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be invalid simply because a person chooses to 
erect or re-erect a wall which forms a portion 
of the building. If it were not so, a person may 
by erecting four different walls at different times, 
thus rebuild the whole house without the requisite 
sanction of the Municipal Committee and defeat 
the provisions of the Act. It would, therefore, 
follow that its re-erection without sanction would 


be covered by S. 195, Punjab Municipal Act. I 
would therefore, repel this objection as well. 

[6l Had the lower appellate Court gone 
through the evidence and given its finding on 
the question of fact whether the plaintiff had 
actually effected repairs to the wall or re-erected 
the whole or any of its portion, I would be, as a 
Court of Second Appeal, precluded from going 
into that question. But instead of going into 
evidence it gave three reasons to come to the 
finding that the construction by the plaintiff 
amounted to repairs: 

(a) that there was no change in the nature or 
dimension or forms of the building ; (b) that 
only the old material was utilized, and (c) that 
only that portion of the wall was erected which 
was in dangerous condition. 

None of theBe reasons either disjunctively or 
conjunctively can lead one to the conclusion that 
the plaintiff had repaired the wall. No change in 
the nature or dimension or form of the building 
is necessary to bring it within the definition of 
re-erection of a building. A building may be 
constructed without any ohange in the dimen¬ 
sions or in the form and yet it may fall within 
the definition of 'erection or re-erection of a 
building' a9 given in the Punjab Municipal Aot. 
The use of new material is not necessary to 
bring it within the purview of that definition. 
If it wore so, one could always get out of the 
provisions of the Aot by utilising old material 
either of the building proposed to be re-erected 
or of other buddings. The faot that only danger- 
lous portions were removed could hardly be 
material. The whole of the building may be in 
a dangerous condition and may be oonstruoted 
so as to amount to re-erection. The view of the 
lower appellate Court that 'the renewal of a 
dangerous wall for a more substantial one was 
nothing but repairs’ cannot possibly be accepted. 
If the wall or definite portions of the same has 
been renewed it would amount to re-ereotion 
within the meaning of the Punjab Municipal Act. 
• Since the lower appellate Court had failed 
•to consider the evidence adduced on behalf of 
the parties in order to come to a conclusion as to 
what was done by the appellant amounted to 
repairs or re-ereotion, I called upon learned 
|counsel for the parties to take me through the 
evidence. They did so and after going through 
the evidence I am satisfied that the plaintiff res¬ 


pondent had only effected repairs and had not 
re-erected the wall or definite portions of the 
same. The statement of P. W. 2 to which my 
attention was specifically drawn is not only 
clear but worthy of credence. It was accepted 
by the trial Court and I see no reason to differ 
from that view. Learned counsel for the appel¬ 
lant urged in reply that the very application of 
the plaintiff to rebuild would show that she had 
intended to rebuild. But an intention to rebuild is 
not very material. What I have to see is whether 
the plaintiff had actually rebuilt or merely car- 
ried out certain repairs. My attention was drawn 
to a few statements of the Municipal employees. 
I have gone through them and do not find that 
they support the appellant's case. There is, how¬ 
ever, a solitary statement of P. W. 6, but the 
report made by him at the time has not been 
produced and it would be unsafe to rely upon 
it unless it was corroborated by the report made 
by him at the time of inspection. The Com¬ 
mittee should have taken care to produce the 
report. In the absence of that report, it is not 
possible to reject the evidence produced on behalf 
of the plaintiff, particularly when &9 I have 
already observed, it was accepted by the trial 
Court which had occasion to see the witnesses 
for itself. 

M For the above reasons, the appeal fails 
and is dismissed with costs. 

D.R. Appeal dismissed. 


A. I. R. (34) 1947 Lahore 269 [C. N. 55.] 
Cornelius J. 

Jhangi Ram and another — Plaintiff$ _ 
Appellants v. Pokhar Ram and others — De+ 
fendants — Respondents. 

Second Appeal No. 282 of 1945, Decided on 22-10- 
Jf. 40 *deore 0 of Diet. Judge, Dera Ghazi Khan, 
U/- 5-10-1944. 
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period of limitation for the pre-emption suit in relation 
to the vendee’s new acquisition, at the instance of either 
party. Section 21A (inserted by the Amending Act 1 
[I] of 1944) applies where such a suit is revived after 
29*5*1944 and the plaintiff cannot be affected in rela¬ 
tion to his pre-emptive right by the purchase of land 
which the vendee has made after the institution of the 
suit by the plaintiff against him. [Para 3] 

Jagan Nath Malhotra — for Appellants. 

Amar Nath Chona — for Respondents. 

Judgment. — This appeal arises out of a 
pre-emption suit, which was decreed on payment 
of Rs. 400 by the Court of Shaikh Mohammad 
Akbar, Sub-Judge, First Class, Dera Ghazi 
Khan. The only point of contest in the case was 
whether the vendee by making an acquisition 
of land after the institution of the pre-emption 
suit, could be permitted to defeat the right of 
the pre-emptor, and the learned Sub-Judge held 
that the plain words of S. 21A, Punjab Pre-emp- 
tion Act, 1913. clearly barred any such conclu¬ 
sion. On appeal, the learned District Judge came 
to a contrary finding. It appears that the ven¬ 
dee’s purchase, on which his claim of improved 
status was based, was itself liable to pre-emption 
and as required by S. 2SA, Punjab Pre-emption 
Act, the suit had been stayed, pending deter¬ 
mination of the newly acquired right either by 
lapse of time or by decision of a Court. This 
section requires that in circumstances similar to 
those existing in the present suit, ‘the Court shall 
not decide the claim or plea until the period of 
limitation for the enforcement of such right of 
pre-emption has expired and the suits for pre¬ 
emption (if any) instituted with respect to the 
land or property during the period have been 
finally decided.' A duty is imposed upon the 
Court by sub-s. (2) to disallow the claim of the 
person whose preferential right to the land in 
suit is the basis of decision in another suit, in 
case in such other suit he loses the land on 
which he bases his rights. 

[2] The learned District Judge found that no 
suit had been brought against the vendee to 
pre-empt his new purchase within the period of 
limitation, and he consequently concluded that 
upon the expiry’ of the period of limitation, the 
claim of the vendee to retain the land, which 
was the subject-matter of the suit before him, 
had become absolute, by improvement of his 
status. From this position the learned District 
Judge came to the further conclusion that ‘the 
present suit had abated and it became liable to 
dismissal on 2-3-1944.” 2-3-1944 was the day fol¬ 
lowing expiry of limitation for the pre-emption 
suit in relation to the vendee’s new acquisition. 
The learned District Judge proceeded to observe 
that S. 21 A, Punjab Pre-emption Act, was en¬ 
forced on a date subsequent to 2-3-1944, and in 
view of his finding that the suit had ‘‘virtually 


A.I.R. 

ceased to exist” on 2-3-1944, he came to the 
conclusion that the plaintiff could not take ad¬ 
vantage of the provisions of S. 21A for requiring 
that in the contest between him and the vendee, 
the latter’s status should be fixed at that which 
he occupied on the date of the suit 

[3] The argument of the learned District 
Judge has the appearance of plausibility, but it 
is fundamentally unsound. A suit is pending 
until it i3 decided by the Court which is seized 
of it. In the absence of any provision in S. 28A, 
Punjab Pre-emption Act, or in any other law, 
imposing upon the plaintiff in a suit such as the 
present, a penalty in the shape of dismissal or 
abatement of his suit, where the acquisition, 
upon which the vendee relies for his improved 
status, is not challenged by a pre-emption suit 
within time, it is impossible to suppose that 
merely on account of lapse of time for the filing 
of the suit for which the parent suit had been 
stayed, the plaintiffishould be non-suited. Sec¬ 
tion 2SA specifically provides for the case in 
which a vendee, who relies on improvement of 
status pendente lite t in case he loses the land 
on which his improved status depends, as a re¬ 
sult of being pre-empted, is non-suited in respect 
of his £lea of improved status. There is no cor-j 
responding provision providing for non-suiting; 
of the plaintiff in case the vendee’s allegation of 
improved status is not challenged by a pre-emp¬ 
tion suit, and it is inconceivable that the statute 
should contain any such provision. The statute 
does not require that the plaintiff himself should 
sue to pre-empt the new purchase by the ven¬ 
dee ; such a suit might be brought by any 
other person, and it is conceivable that the 
plaintiff may not have the right to sue. He 
could not possibly be penalised for the default 
of others. Moreover, it might be possible for him 
to defeat the vendee’s claim on other grounds, 
e. g., he might establish in the course of his suit 
that the sale on which the vendee relies for his 
improved status is merely a colourable transac¬ 
tion and doe3 not represent a genuine transfer of 
rights. Therefore, there seems to me to be no 
foundation for the conclusion reached by the 
learned District Judge that on 2-3-1944, the plain¬ 
tiff’s suit must be deemed to have abated. It 
was open to either pary to have the suit revived 
on or after 2-3-1944, and I cannot see, if it suited 
the vendee to have the case decided as early 
as possible after that date, how either the 
Court or the plaintiff can be held responsible for 
the delay which occurred in the revival of the 
suit, so that it was only revived after the amend¬ 
ment of the Punjab Pre-emption Act in May 
1944 had taken effect. That amendment wa9 
made by Punjab Act 1 Cl] of 1944 of which sub- 
s. (ii) of S. 1 lays down that the Act applies to 
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all suits or appeals pending on or instituted after 
the commencement of the Act. The new S. 21A, 
which was inserted by this amending Act, lays 
down perfectly clearly that any improvement, 
made in the status of a vendee-defendant, other, 
wise than through inheritance or succession, after 
the institution of a suit for pre-emption, shall 
not affect the right of the pre-emptor plaintiff 
in such suit. It is quite evident that this statute 
< applies in terms to the present case. There is no 
doubt that on the date when the amendment 
came into force, viz., 29-5-1944, the suit was 
pending, and there can, therefore, be no escape 
from the conclusion that the plaintiff in the 
case could not be affected in relation to his pre¬ 
emptive right by the purchase of land which the 
vendee has made after institution of the suit 
against him. 

[4] It is thus clear that the decision of the 
learned District Judge cannot be supported and 
I accordingly accept this appeal, and setting 
aside the decree made by him, restore the trial 
Court's decree. The parties will bear their own 
costs throughout. 

D.H. Appeal allowed . 

A, I. R. (34) 1947 Lahore 261 [C. N. 56.] 

Din Mohammad and Teja Singh JJ. 

Emperor v. Tehl Ram — Respondent . 

Criminal Appeal No. 1131 of 1944, De*d on 24-4-1945, 

* from order of Sessions Judge, Mianwali, D/- 30-5-1944. 

(a) Hoarding and Profiteering Prevention Ordi¬ 
nance (1943), S. 9 (as it stood before its amendment 
by Ordinance 53 of 1944) and S. 13—Refusal to sell 
article in respect of which no limits have been fixed 
under S. 3, is no offence. 

A refusal by a dealer to sell an article of which he 
has plenty in stock bat in respect of which the limits 
have not been fixed under S. 8, is not bit by S. 9 as it 
stood before its amendment by Ordinance Nb. 63 of 
1944 and consequently is not punishable under S. 13. 

[Paras 2 and 5] 

(b) Interpretation of statutes — Penal enactment 
—Two constructions possible — Construction most 
favourable to accused must be adopted. [Para 6) 

C. P. C. — 

('44-Cozn.) Preamble N. 7, Pt. 26. 

(c) Interpretation of statutes — Courts' function 

— Courts do not exist to make laws but only to 
interpret laws. [Para 5] 

Q p Q 

('44-Oozn.) Preamble N. 7, Pt. 17. 

B. K. Khanna , Advocate-General, Punjab — 

w ^ . for the Crown. 

V. N, Sethi — for Respondent. 

Din Mohammad J. —This is an appeal by 
the Provincial Government against an order of 
the Sessions Judge, Mianwali, setting aside the 
respondent's conviction under s. 18 , read with 
8. 9, Hoarding and Profiteering Prevention 
Ordinance, 1948, and further restoring to him 
the arfcioles forfeited under sub-s. (8) of s. 18 . 


[ 2 ] The charge against the respondent was 
that he had refused to sell a razor to a custo¬ 
mer Bahadur Chand (who had been deputed for 
this purpose by Ch. Abdul Majid, Civil Supplies 
Officer) in spite of the fact that be had plenty of 
such razors in stock. The respondent conten¬ 
ded that inasmuch as no limits as to quantity 
bad been fixed by the Central Government in 
respect of this article, as contemplated in S. 8, 
of the Ordinance, his refusal was not hit by S. 9 
and consequently was not punishable under S. 13. 
The trial Magistrate repelled this contention 
observing that if this contention were allowed to 
prevail, hoarding and refusal to sell would be 
permissible in the cose of all articles which were 
not notified in the official Gazette. The Sessions 
Judge on appeal, however, gave effect to that con¬ 
tention, as in his view on the plain language of 
the section no other interpretation was possible, 
and consequently acquitted the respondent. 

[3] This appeal, therefore, turns upon the 
true construction to be put upon the language 
used in s. 9. The material portion of this section 
reads as follows : 

“No dealer or producer shall, without sufficient 
cause refuse to sell to any person any article within 
the limits os to quantity imposed by this Ordinance." 
Along with this, S. 3 may also be read, the rele¬ 
vant provision of which ia couched in the follow¬ 
ing terms : 

“The Central Government may, by notification in 
the official Gazette; fix in respect of any article— 

(a) .... 

(b) the maximum quantity which may in any ono 
transaction bo sold to any person ; 

(c) the maximum price or rate which may be charged 

by dealer or producer ;." 

[4] Section 5 deals with restrictions on posses¬ 
sion by dealers or producers, and S. 6 with 
restriction on price, where no maximum was fixed 
under S. 3. Section 7 deals with general limitation 
on quantity to be possessed at one time and S. 8 
imposes a duty to declare possession of excess 
stooks. 

[6] It is qbvious, therefore, that when S. 9 
prohibits any dealer or producer from refusing 
to sell to any person any article "wjthin the 
limits as to quantity imposed by this Ordinance” 
it can reasonably be interpreted to mean that the 
refusal relates only to those articles of which the 
limits have been fixed under S. 8. No doubt this 
interpretation renders the Ordinance somewhat 
inoperative, but Courts do not exist to make 
laws but only to interpret laws. Moreover, even 
if it were possible to hold that the provision was 
also susceptible of the interpretation sought to 
be put upon it on behalf of the Crown, no con¬ 
viction oan be recorded against the respondent 
inasmuch as this being a criminal enactment, it 
must, in the first instance, be given an interpre- 
tation which is most favourable to an acoused 
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person. The Advocate-General is not in a posi¬ 
tion to deny {hat the provision is open to the 
interpretation placed upon it by the Sessions 
Judge and this being so, we cannot in fairness 
set aside his judgment. 

[G] It may be observed in passing that the 
Legislature has in the meantime realized that 
the provision is imperfect and has amended it 
by adding the words “if any” so as to give 
full effect to its intention. This also is in a 
way an indication of the fact that the interpre¬ 
tation put upon the enactment by the Sessions 
Judge was not altogether impossible. We, accord¬ 
ingly, dismiss this appeal. 

V.B.B. Appeal dismissed. 


A. I. R. (34) 1947 Lahore 262 [C. N. 57.] 

FULL BENCH 

Ram Lall, Muhammad Munir and 
Khosla JJ. 

In the matter of Malik Iqbal Mohammad 
Pleader , Jullundur . 

Civil Misc. Case 'No. 12 of 1946, De*d on 26-11-1946. 

(a) Legal Practitioners Act (1879), S. 13 — Diffe¬ 
rent charges drawn up against respondent in pro¬ 
ceedings under S. 13 — There is really only one 
issue whether respondent is guilty of conduct 
justifying action under S. 13 — So-called charges 
merely give notice of case against respondent. 

In a proceeding under S. 13 though different charges 
are drawn up against the respondent there is in such 
proceedings only one issue which is whether or not the 
respondent has been guilty of conduct justifying action 
under the Legal Practitioners Act and the so-called 
charges split up into various sub-heads merely give 
notice to the respondent of the case that he is called 
upon to meet. [Para 3] 

(b) Legal Practitioners Act (1879), S. 13 — Sub¬ 
heads of charges against respondent being inde¬ 
pendent items — One or more of them based on 
inconclusive evidence — Action on them is not 
justified — More than one such sub-head establi¬ 
shed by reliable evidence — Cumulative effect of 
findings on each sub-head can be considered to 
determine action to be taken against respondent. 

Where the sub-heads of charges drawn up against a 
legal practitioner in proceedings under S. 13 are inde¬ 
pendent items, if one or more of them are based on 
inconclusive evidence action on these sub-heads is not 
justified because two inconclusive pieces of evidence do 
not make the case against the respondent any better. 
At the same time when more than one such sub head 
is established by reliable evidence then the cumulative 
effect of the findings on each sub-head can properly be 
taken into consideration in determining what action 
should be taken against the respondent. [Para 3] 

(c) Legal Practitioners Act (1879), S. 13— Judi¬ 
cial Officer making statement of disparaging cha¬ 
racter against witness, a legal practitioner — Such 
statement though sufficient ground for instituting 
inquiry for establishing falsity of statement made 
by witness per se is not sufficient for taking action 
under S. 13—Case of witness is different from that 
of accused person. 

When a responsible judicial officer makes a state¬ 
ment of disparaging character against a witness, it may 


be a sufficient ground for instituting an inquiry in the 
course of which the alleged falsity of the statement 
made by the witness should be established, but the 
mere opinion of a Judge or Magistrate regarding the 
reliability of a witness does not constitute any material 
per se for taking action under the Legal Practitioners 
Act when that witness happens to be a member of the 
Legal profession. A Magistrate may be biased, a Magis¬ 
trate may have had insufficient material for a conclu¬ 
sion and the witness may never have come to know of 
the existence of the disparaging remarks. It would be 
utterly unsafe to base action on the existence of such 
remarks even though the witness came to know of them 
and for some reason or another did not take steps to 
get the remarks expunged, or where he did take such 
8teps his application for expunction was rejected. It is 
notorious that Courts do not view with favour applica¬ 
tions for expunction, as such applications tend to fetter 
unduly the freedom of Courts to give expression to 
their views in the course of judgments and orders and, 
therefore, in the course of the performance of their 
professional duties. The case of a witness is wholly dis¬ 
tinguishable from the case of an accused person. A 
witness is not in a position to defend himself, and a 
person who has not been charged, and therefore who 
has not been able to lead any evidence to rebut in¬ 
ferences that might arise in the mind of the Court 
after hearing evidence, cannot be placed in the same 
position as an accused person who has always been 
made aware of the case against him, to cross-examine 
witnesses brought to prove the allegations against him 
and who can lead evidence to rebut the evidence of the 
prosecution and who further can question his convic¬ 
tion in the regular Courts of appeal: 22 All. 49 (P.C.), 
Disting . [Para 7] 

(d) Legal Practitioners Act (1879), S. 13 — Case 
coming before High Court in second appeal—High 
Court holding in such case that certain person 
acting as lawyer lor party acted negligently and 
filed false affidavit to cover negligence — Remarks 
thoug«h per se not sufficient for action against such 
person under S. 13 being of serious character 
should be enquired into for taking such action. 

Where the High Court holds that in a certain case 
which comes up before it in second appeal certain per¬ 
son appeared as a lawyer for a party and acted in a 
negligent manner and tried to cover bis negligence by 
filing a false affidavit, though the remarks do not 
per sc constitute a ground for action against the person 
under S. 13, the allegation is of a serious character and 
should be enquired into. The issue is not between any 
informer and such person but between the Court and a 
pleader who is an officer of the Court and that issue is 
whether he is a fit and a proper person to be retained 
as such officer. [Para 9] 

Case referred :— 

1. (1900) 22 All. 49 : 26 I. A. 242 : 7 Sar 556 (P. C.), 
In re Rajendro Nath Mukherjee. 

Basant Krishan Khanna , Advocate-0eneral and 
Som Datt for Bar Association , Jullundur — for 
Petitioner. 

Mehr Chand Sud with Iqbal Mohammad in per¬ 
son—for Respondent. 

Ram Lall J. — A complaint was made 
against Malik Iqbal Mohammad, pleader, prac¬ 
tising at Jullundur alleging that he had been 
guilty of conduct not worthy of a member of 
the legal profession and, therefore, action under 
S. 13, Legal Practitioners Act should be taken 
against him. Mr. Blacker J. on 10 - 6 -1944 ordered 
the District Judge of Jullundur to hold an im- 
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mediate enquiry into all these allegations and 
to submit a report as early as possible to the High 
Court. The District Judge, Jullundur, commenced 
his enquiry on 28-6 1944, but a report could not 
be submitted to the High Court till 1-11-1945. The 
delay in these proceedings is unfortunate and for 
this delay the respondent Malik Iqbal Mohammad 
is himself largely responsible. In the report of 
1-11-1945, the learned District Judge examined the 
\ various allegations and the evidence led there¬ 
on and came to the conclusion that a case had 
been made out against Malik Iqbal Mohammad 
for disciplinary action under S. 13, Legal Practi¬ 
tioners Act. This report was laid before Mr. 
Sale J. the then Administration Judge, who was 
of the opinion that it was doubtful whether it 
was necessary or desirable to go into the allega¬ 
tions of objectionable conduct of Mr. Iqbal 
Mohammad before his enrolment as a pleader 
and that, therefore, a further enquiry into the 
conduct of Mr. Iqbal Mohammad might bo res¬ 
tricted to the failure of Mr. Iqbal Mohammad 
to supply correct information in his application 
for enrolment as a Pleader and his conduct after 
admission as such. 

[ 2 ] The papers were then laid before a Divi¬ 
sion Bench of this Court who ordered on 
5-12-1945 that a statement of charges should be 
drawn up by the Advocate-General, Punjab. 
Accordingly, six oharges were drawn up by the 
t learned Advocate-General on the material dis- 
dosed in the report of the learned District 
Judge, Jullundur, and these charges were duly 
approved by a Division Bench of this Court. 
Notice was issued to Malik Iqbal Mohammad 
calling upon him to submit a statement in writ¬ 
ing in answer to these charges on the next date 
of hearing which was fixed before a Bench of 
three Judges of this Court 

[9] Although six different oharges have been 
drawn up, it is my view that there is in such 
proceedings only one issue which is whether or 
not the respondent has been guilty of conduct 
justifying aotion under the Legal Practitioners 
Act, and the so-called charges split up into 
various sub-heads merely give notice to the res- 
pondent of the case that he is called upon to 
meet. It is true that these sub-heads of oharges 
are independent items and if one or more of them 
are based on inconclusive evidence aotion on 
these sub-heads is not justified, because two 
inconclusive pieces of evidence do not make the 
case against the respondent any better. At the 
same time when more than one suoh sub-head 
is established by reliable evidence then the 
cumulative effect of the findings on each sub- 
head can properly be taken into consideration 
in determining what action should be taken 
against the respondent. 


U) The charges as framed were as follows : 

“That you are guilty of professional misconduct 
inasmuch as : . . 

1. At the time of making the application, Ex. C. A., 
dated 24-8-1938, to the High Court, for your enrolment 
as a pleader, you made statements iu paragraphs 5, 7, 8 
and 13 thereof which were false on material points. 

2. You appeared as a witness in case ‘Crown v. Sun- 
dar SiDgh’ in the Court of Mr. Garcwal, Assistant Com¬ 
missioner, Jullunder, and as such made a statement 
which was false and the Court trying that case dis¬ 
believed your statement in its judgment, Ex. P.W.14/8. 

3. As a witness in the enquiry under the Legal Prac¬ 
titioners Act yon falsely denied having been ordered by 
the District Judge to return the sum of Bs. 7 to one 
Rahmat Ullah, your client, out of Rs. 29 alleged to 
have been paid by him'to you in 1942 and misappro¬ 
priated by you. 

4. Your statement as witness for the plaintiff in case 
'Malik Mohammad Latif v. Mohammad Hameed’ was 
characterized as containing a series of lies by Bawa 
Naraojan Singh, Sub-Judge, 1st Class, in his judgment 
in that case (Ex. P. W. 14/11). 

5. Mehr Chand Mahajan J. made the following obser¬ 
vations against your conduct while delivering judgment 
(Ex. P. A.) in an appeal lodged by your relation who 
had engaged you as a lawyer : 

'The appellant engaged a relation (Mr. Iqbal Moham¬ 
mad) &9 his lawyer who acted in a negligent manner and 
tried to cover his negligence by a false affidavit In the 
District Court.' 

6. Bhandari J. passed the following remarks about 
you in Ex. P. B.: 

‘It is contended that this witness is a man of shady 
character and that his evidence is not worthy of belief. 
There is a certain amount of force in this contention. 
The cross-examination of this witness makes it plain 
that he was concerned in certain transactions in which 
he did not come off too well.' 

The above facts constitute a reasonable cause for the 
removal of your name from the roll of Advocates of this 
Court." 

[5] So far as charge No. 1 is concerned, the 
evidence taken before the learned District Judge 
is sufficient for its disposal. 

[6] So far as oharge No. 3 is concerned, the 
finding of the learned District Judge is that the 
respondent received a sum of Rs. 7 from Rahmat 
Ullah on acoount of his fee and expressed his 
readiness to return that amount as ordered by 
the Court. The suggestion is that respondent was 
ordered to return this sum of Rs. 7 because he 
was found to have misappropriated the same. It 
appears to me that there is no justification for 
this finding. It is apparent from Ex. P. \V. 14/9 
that a sum of Rs. 29 was received from a client 
by the respondent’s Munshi, Ali Mohammad, 
and this sum was said to have been charged in 
excess of the proper amount. The order of the 
District Judge, Mr. Kartar Singh, dated 28th 
February 1942, was that Rahmat Ullah (the 
client) was to realise a sum of rs. 7 from Iqbal 
Mohammad, pleader. There is no conclusive 
evidence that Iqbal Mohammad was held guilty 
by the Distriot Judge of having misappropriated 
Rs. 7 out of the Rs. 29 received by his Munshi. 
and it may well be.that the misappropriation, 
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if any, wag committed by the pleader's Munghi 
for which the pleader was called upon to reim¬ 
burse the client. I consider, therefore, that noth¬ 
ing is proved against the respondent under this 
head. 

[7] Charges nos. 2 and 4 relate to proceedings 
before Mr. Garewal, Assistant Commissioner, 
and Bawa Naranjan Singh, Sub-Judge, respec¬ 
tively. Mr. Garewal said in his judgment, dated 
17th May 1941, that the statement of the respon¬ 
dent as a witness before him was not easily 
understandable, that the respondent, though a 
pleader, had a shady and chequered past—having 
been prosecuted under s. 420, Penal Code—and 
he did not impress him as a really truthful per¬ 
son. The mere existence of these remarks in a 
judgment about a witness does not justify any 
action under the Legal Practitioners Act when 
that witness happens to be a member of the 
legal profession. It appears to me that a wholly 
wrong approach has been made by the learned 
District Judge to this aspect of the case. No 
attempt was made to prove in these proceedings 
that Mr. Iqbal Mohammad had made a state¬ 
ment in that case which was really false. When 
a responsible judicial officer makes a statement 
of a disparaging character against a witness, it 
may be a sufficient ground for instituting an 
enquiry in the course of which the alleged fal¬ 
sity of the statement made by the witness should 
be established, but the mere opinion of a Judge 
or Magistrate regarding the reliability of a wit¬ 
ness does not constitute any material per se for 
taking action. A Magistrate may be biased, a 
Magistrate may have had insufficient material 
for a conclusion and the witness may never have 
come to know of the existence of the disparag¬ 
ing remarks. It would be utterly unsafe to base 
action on the existence of such remarks even 
though the witness came to know of them and 
for some reason or another did not take steps to 
get the remarks expunged, or where he did take 
such steps his application for expunction was re¬ 
jected. It is notorious that Courts do not view 
with favour application for expunction, as such 
applications tend to fetter unduly the freedom 
of Courts to give expression to their views in the 
course of judgments and orders and, therefore, 
in the course of the performance of their profes- 
sional duties. The learned Advocate-General has 
argued that in making such remarks a Court is 
deciding the issue before it, namely, whether a 
witness has told the truth before the Court or 
not and in support of this proposition has relied 
on a judgment of their Lordships of the Privy 
Council reported as 22 ALL. 49. 1 I am wholly 
unable to accept the analogy based on the deci¬ 
sion of their Lordships of the Privy Council 
which the learned Advocate-General sought to 
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draw. In the case cited, a vakil was convicted 
under s. 471, Penal Code, for using a forged 
document fraudulently, and the conviction was 
affirmed on appeal, and thereafter action was 
taken under cl. 8, Letters Patent, against the 
vakil so convicted of the criminal charge. The 
High Court had not allowed the vakil to ques¬ 
tion the propriety of the conviction in the course 
of disciplinary proceedings. On appeal to their 
Lordships of the Privy Council, it was held that 
the conviction, followed by the sentence, was 
sufficient, without further enquiry, to justify a 
High Court in making the order removing the 
vakil from the roll of the Court. The appellant, 
they held, could not be allowed to have an in¬ 
direct appeal against the judgment convicting 
him and which judgment had been confirmed by 
the High Court. The case of a witness is wholly 
distinguishable from the case of an accused per¬ 
son. A witness is not in a position to defend 
himself, and I am wholly unable to see how a 
person who has not been charged, and, therefore, 
who has not been able to lead any evidence to 
rebut inferences that might arise in the mind of 
the Court after hearing evidence, can be placed 
in the same position as an accused person who 
has always been made aware of the case against 
him, to cross-examine witnesses brought to prove 
the allegations against him and who can lead 
evidence to rebut the evidenco of the prosecution 
and who further can question his conviction in 
the regular Courts of appeal. It is because of 
this wrong approach that no evidence was led 
before the District Judge, Jullundur, and. there¬ 
fore, no attempt was made to prove in these 
proceedings that the statement made by the res¬ 
pondent before Mr. Garewal in 1941 was false. 
Similar considerations apply to charge no. 4 
where Bawa Naranjan Singh in his judgment, 
dated 18-11-1942, characterized the statement be¬ 
fore him of Mr. Iqbal Mohammad as a series of 
lies. Nearly four years have elapsed since these 
statements were made before Mr. Garewal and 
Bawa Naranjan Singh and if the case is remitted 
back to the District Judge for further enquiries 
on these charges to enable the prosecution to 
prove the falsity of the statements made by the 
respondent, it may well be that the respondent 
would be embarrassed in his defence as evidence 
which he could have led in rebuttal may not 
now be available. It appears to me that no 
useful purpose will be served by remitting the 
case back and thereby starting the whole enquiry 
afresh on this point after so many years. The 
existence of the remarks, as I have said already, 
may lead tfc a suspicion regarding the conduct 
and the character of Mr. Iqbal Mohammad, but 
per se either singly or taken together do not 
constitute material for taking action and I would. 
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therefore, disregard these two charges and drop 
the matter. 

[8] So far as charge NO. 6 is concerned, it is 
based on a remark made by Mr. Bhandari J. 
that Mr. Iqbal Mohammad, who appeared as a 
witness in a case which came up before him on 
revision, waa alleged to be a man of shady 
character and his evidence was not worthy of 

\ belief. The learned Judge held that there was a 

^ certain amount of force in the contention as the 
respondents cross-examination in that case 
showed that he was concerned in certain transac¬ 
tions in which he did not come off too well. These 
remarks, though disparaging, are of a general 
character and it will be still more difficult to 
prove the falsity of these remarks at this stage 
if the case is remitted on that ground. Equally 
difficult, if not more so, would it be for the res¬ 
pondent to rebut these allegations if the matter 
is reagitated afresh. For these reasons, I would 
disregard charges 2, 3, 4 and 6 from consideration 
and drop them. 

[9] So far as charge No. 5 is concerned, 
Mahajan J. on 26-4-1945, held that in the case 
‘Malik Mohamad Hameed v.Ikram Alt which 
came up in Second Appeal No. 1386 of 1944, the res¬ 
pondent appeared as a lawyer for a party and 
acted in a negligent manner and tried to cover hi9 
negligence by filing a false affidavit. In this matter 

^ too, no attempt was made before the learned Dis¬ 
trict Judge to prove in these proceedings that the 
affidavit, mentioned by Mahajan J. was in fact 
false. The opinion ex pressed by Mahajan, however, 
is quite clear and the incident took place recently. 
In my opinion, though the remarks made by the 
learned Judge do not per se constitute a ground 
for action, the allegation is of a serious character 
and should be enquired into. The issue, as I have 
said, is not between any informer and the re9- 
pondent but between the Court and a pleader who 
is An officer of the Court and that issue is whether 
he is a fit and proper person to be retained as 
such officer. In these circumstances, I think it is 
just and proper that the case be remitted to the 
learned District Judge, Jullundur, who will 
examine the circumstances in which the affidavit 
was made by Mr. Iqbal Mohammad and report 
after taking evidence of both sides on the truth 
or falsity of this affidavit. I understand that the 
Bar Association of Jullundur has been taking an 
interest in the matter and notice should also be 
sent by the learned Distriot Judge to that Associa. 
tion in case that body wishes to take part in these 
proceedings. . 

[ 10 ] I would, accordingly, remit the case baok 
to the learned District Judge and direct him to 
donfine himself to oharges 1 and 5 and submit a 
report thereon as early as possible. The proceed¬ 


ings which have already been unreasonably 
delayed should now be expedited. 

( 11 ] The learned Advocate-General has drawn 
our attention to the fact that in 1925 in Civil 
Appeal No. 82 of 1925 the then District Judge 
held that Mr. Iqbal Mohammad, who was a 
party in the appeal before him, had admittedly 
perjured himself, and that this matter should 
also be now considered and be put into tho 
charges as one of the allegations on which disci¬ 
plinary action should be taken. This incident, 
however, took place over twenty years ago long 
before the respondent ever applied for enrol¬ 
ment. Rightly or wrongly, the Administration 
Judge by his order, dated 22 11-1945, held that it 
was not desirable to go into the alleged objec¬ 
tionable conduct of Mr. Iqbal Mohammad before 
enrolment. In the circumstances, I do not think 
it necessary tc direct the District Judge to con¬ 
cern himself with this allegation now. 

[12] After the report has been received from 
the learned District Judge, Jullundur, the case 
may be put up before this Bench for disposal, 

Muhammad Munir J. — I agree. 

Khosla J. — I agree. 

D.H, Case remitted , 
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Cornelius J. 

Lad Chand — Defendant — Appellant v. 
Kartar Singh , Plaintiff and another * 
Defendant — Respondents. 

Second Appeal No. 869 oM945,Deoided on 22-10-194G r 
from decree of Dist. Judgo, Ludhiana, D/- 7-3-1945. 

(a) Punjab Pre-emption Act (1 [1] of 1913) r 
S. 7—Mere street, lane or mohalla cannot be re¬ 
garded as by itself a sub-division of town of which 
it forms part. 

A mere street or lane or mohalla cannot be regarded 
as by itself a sob-division of tho town of which it 
forms part, unless it be that such mohalla or street is 
in foot one of the main parts into whioh the town is 
divided. [Para 2) 

(b) Punjab Pre-emption Act (1 [I] of 1913), 
S. 7 — Question whether custom of pre-emptioa 
exists in certain mohalla — Instances from neigh¬ 
bouring mohallas are of little value. 

In considering whether the custom of pre-emption 
exists in a particular mohalla or sub-division of a town, 
instances from neighboaring mohallas or sub-divisions 
are of little or no value for the purposes of S. 7. Suoh 
in9tanoes are at best supplementary proof and cannot 
by themselves be regarded as sufficient to establish the 
existence of the custom in the sub-division in question. 

, % _ [Para 2] 

(c) Punjab Pre-emption Act (1 [I] of 1913), 
S. 7— Where there are several sub-divisions in a 
town plaintiff claiming pre-emption must prove 
existence of custom in that sub-division. 

Assuming a particular town to oontain several sub¬ 
divisions, where pre-emption is olaimed in reepeot of a 
sale of immovable property situate in ono of suoh sub¬ 
divisions, it is inoumbent upon the plaintiff to prove, 
by reason of 8. 7, that the custom of pre-emption pxe*' 
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vails in that sub-division. If the town is not divided 
into sub-divisions, it is incumbent on the plaintiff to 
prove that the custom exists in the town: 64 P. R. 
1887, Foil . [Para 3] 

Cases referred : 

1. (’87) 64 P. R. 1887, Nanni Mai v. Sheo Nath. 

2. (’03) 44 P. R. 1903, Muhammad Nawaz Khan v. 

Mt. Bobo Sahib. 

Bahlishi Bharjat Bam — for Appellant. 

Nathu Lal \Vadhera — for Respondents. 

Judgment.—The plaintiff Kartar Singh sued 
in the Court of a First Class Subordinate Judge 
of Ludhiana to pre-empt the sale of a house 
situated in the town of Raikot, by Dali Ram 
defendant to Lal Chand defendant. The claim 
was based on the ground of vicinage, and it was 
alleged that the house was situated in Mohalla 
Banian, where the custom of pre-emption pre¬ 
vailed. The suit was resisted on several grounds 
the only one which requires consideration in this 
judgment being whether the custom of pre. 
emption had been proved to exist. The first 
Court decided against the plaintiff and dismissed 
his suit with costs, but on appeal, the learned 
District Judge held that the custom had been 
proved to exist, and accordingly decreed the suit 
after accepting the appeal. The house is situated 
in a very small gali known as Gali Chhinbian 
which includes only three or four houses, and the 
dispute as raised on the pleadings of the parties 
was confined to the question whether this gali 
was situated in Mohalla Banian or in Bazar 
Andlu. The first Court found that the gali was 
not directly connected with Mohalla Banian but 
was in fact connected with Bazar Andlu. There 
was no allegation or proof of the existence of a 
right of pre-emption by custom in Bazar Andlu. 
"With reference to the provisions of S. 7, Punjab 
Pre-emption Act, 1913, which governs the matter, 
the learned Subordinate Judge remarked as 
follows: 

“It is to be noted that the street in question is com¬ 
posed of four houses and cannot be held to be a division 
of the town and must form part of a sub-division." 

The learned District Judge does not seem to 
have adverted to this question in arriving at his 
decision. He was impressed by the fact that in 
1916, there were two pre-emption suits brought 
in relation to a house in the immediate vicinity 
of the suit house, inside Gali Chhinbian, for 
possession by pre-emption, and these suits were 
decreed. He also relied on a similar decree of 
the year 1922 in respect of a house situated in a 
neighbouring mohalla known as Kalian. 

[2] It is to be regretted that neither of the 
Courts below has examined the question in the 
light of the requirements of s. 7, Punjab Pre¬ 
emption Act. For this the nature of the pleadings 
and the manner in which the rival contentions 
of the parties were pressed are partly responsible. 
The clear terms of S. 7 require that a custom of 
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pre-emption in respect of urban immovable 
property must be proved to exist in regard to 
either the whole of the town in question, or at 
least in regard to a sub-division of the town. 
There is ample authority to the effect that a 
mere street or lane or mohalla cannot be re- 
garded as, by itself, a sub-division of the town 
of which it forms part, unless it be that such 
mohalla or street i3 in fact one of the main 
part3 into which the town is divided. In this 
sense, the finding of the firat Court that Gali 
Chhinbian is not a sub-division of the town is 
perfectly correct. Moreover, the instance in rela¬ 
tion to this gali upon which the learned District 
Judge has mainly relied suffers from two defects 
which reduce its evidentiary value very greatly. 
Firstly, the two suits which were in respect of 
two halves of the same house were decided on 
the basis of compromise, and do not thus afford 
proper proof of assertion and acknowledgment of 
a custom of pre-emption. The compromise may 
have been based on ulterior considerations. 
Secondly, the decrees were awarded in 1915, and 
cannot constitute proof of the existence of the 
custom “at the time of the commencement of 
this Act", i. e., the Punjab Pre-emption Act, 
1913. As for the instance from the neighbouring 
mohalla known as Kalla, that relates to the 
year 1922, and apart from this it is well settled 
that instances from neighbouring 'mohallas or 
sub divisions are of little or no value for the 
purposes of S. 7. Such instances are at best 
supplementary proof and cannot by themselves 1 
be regarded-as sufficient to establish the existence 
of the custom in the sub-division in question. 
The same remarks apply to an instance proved 
by the document Ex. P-3 relating to Mohalla 
Banian, which is dated 1937. 

[3] It would thus appear that the evidence 
on the record altogether fails to establish the 
existence of the custom in question in the manner 
necessary' for the purposes of this case. For that 
however the approach of the parties to the ques¬ 
tion, and the manner in which it has been dealt 
with by the Courts below is mainly responsible. 
The correct approach is laid down in the judg¬ 
ment of Plowden J., in 64 P. R. 1837 1 in the 
following words: 

“Assuming a particular town to contain several sub¬ 
divisions, where pre-emption is claimed in respect of a 
sale of immovable property situate in one of such sub¬ 
divisions. it is incumbent upon the plaintiff to prove, 
by reason of S. 11, that the cu3tom of pre-emption 
prevails in that sub-division. If the town is not divided 
into sub-divisions, it is incumbent on the plaintiff to 
prove that the custom exists in the town." 

The reference is to s. 11 , Punjab Laws Act, 1872, 
which is now represented by S. 7, Punjab Pre¬ 
emption Act. In the relevant respect the two 
sections are alike. 
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[4] The nature of the enquiry in cases of this 
kind will be made clear by a reference to the 
judgment of Chatterji J. in 44 P. R. 1903 s a case 
relating to Ferozepore town, in which (on p. 150) 
the learned Judge set out the points for deter¬ 
mination in that appeal, of which the first three 
are relevant, viz. (l) Whether Ferozepore has 
sub-divisions within the meaning of S. 11, Punjab 
Laws Act. (2) Whether, if the house in suit is 
situate within such a sub-division, the custom of 
* pre emption is shown to prevail within it in 
respect of house property. (3) Whether, if the 
town has no recognized sub-divisions, the custom 
of pre-emption prevails generally in the town of 
Ferozepore in respect of residential houses. 

[6] It is desirable that further inquiry on 
these lines should be made in this case, and a 
fresh decision recorded. I accordingly accept 
this appeal, and remand the case to the first 
Court for fresh decision on the basis of the 
following additional issues: (i) Is Raikot town 
divided into sub-divisions? (ii) If so, in what sub- 
division is Gali Chhinbian situated, and does the 
custom of pre-emption exist in such sub-division? 
(iii) If the town is not divided into sub-divi¬ 
sions, then is the custom of pre emption proved 
to exist in the town generally ? 

[6] I may here note that the defendant-vendee 
raised the question of improvements in the first 
Court. His claim was refused by that Court, and 
was not raised again in the District Judge's Court, 
' nor has it been raised before me. Costs in this 
appeal will be costs in the cause. 

v.S.B. Case remanded. 
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Aohhru Ram J. 

Sundar Singh and others — Defendants— 
Appellants v. Thakar Singh and others , Plain¬ 
tiffs and others , Defendants — Respondents . 

Second Appeals Nos. 918 and 1146 of 1945, Deoidec 
on 19 11-1946, from decree of Dist. Judge, Amritsar 
D/- 27-1-1945. 

Custom (Punjab)—Alienation—Sale of ancestra 
land by grandfather— Suit by grandsons to se 
aside alienation on ground that consent of theii 
father was obtained male fide — Burden of proo 
lies on grandsons and not on transferees. 

Where in a suit by the grandsons to set aside the 
sale of ancestral land made by their grandfather tbi 
grandsons allege that the consent of their father t< 
. sale was obtained mala fide and, therefore, the sail 
is not binding on them, the onus of proving that thi 
consent given by their father was mala fide lies heavih 
on them. The defendants vondeo need not prove thai 
tho consent woe given bona fide , as good faith musi 
oo presumed till the contrary is proved by the plaintiff 
9 A. I. R. 1922 Lah?95, Eel. ol [Para 4' 

Case referred 

J 12 : 9 A - x - 1922 Lah. 95 : 6i 

*■ 9, 417,Gulab v. Mehndi. . 

Rem Raj Mahajan — for Appellants. 

Qurdev Singh — for Respondents. 


Judgment.—This judgment will also dispose 
of R. S. a. no. 1146 of 1945. These two appeals 
have arisen under the following circumstances. 
By means of a sale deed dated 5-7-1937, Natha 
Singh, a Kamboh of Nawankot, in Amritsar 
District sold 91 kanals 14J marlas of land 
situate in village Nawankot to Sohan Singh 
and Sundar Singh Jats of the same village. 
Wadhawa Singh and Nikka Singh sons of Natha 
Singh consented to the sale. On 5-7-1943, the 
three out of the four sons of Wadhawa Singh 
and the four sons of Nikka Singh brought a suit 
for possession of the aforesaid land alleging 
that the said land was ancestral qua them and 
that the sale effected by their grandfather was 
without consideration and legal necessity. Natha 
Singh vendor and Wadhawa Singh had died 
before the institution of the suit, but Nikka 
Singh was still alive and was impleaded as a 
defendant. In the alternative, the plaintiffs 
asked for a declaration to the effect that the 
sale should not affect their reversionary rights 
after the death of Nikka Singh. It was alleged 
in the plaint that the consent given by Wadhawa 
Singh and Nikka Singh to the sale was not a 
bona fide one and accordingly did not bind the 
plaintiffs. On the pleadings of the parties the 
learned trial Judge framed the following issues : 

(1) Whether the laud in dispute is ancestral qua the 
plaintiffs ? 

(2) Whether the plaintiffs can challenge the sale in 
the presence of the consent given by Wadhawa Singh 
and Nikka Singh? 

(3) Whether the suit is time-barred ? 

(4) Whether the plaintiffs can sue for possession ? 

(5) Whether the plaintiffs can 6ue for possession of 
more than their shares ? 

(6) Whether the sale took place for consideration and 
legal necessity ? 

(7) Whether the suit is collusive and what is its 
effect ? 

(8) Relief. 

[ 2 ] On issue 1 , the trial Court held the whole 
of the land excepting that comprised in Ehasra 
Nos. 278, 432, 470, 304 and 300 to be ancestral 
qua the plaintiffs. On issue 2 it was found that 
the plaintiffs had an independent right to sue 
to contest the validity of the sale by their grand, 
father and, therefore, were not precluded from 
maintaining the suit by reason of the consent 
given by their fathers. The Court was of the 
opinion that under the ciroumstances of the case 
Wadhawa Singh and Nikka Singh had them- 
selves to be regarded as vendors and accord¬ 
ingly no question of the suit being barred by 
reason of their consent could arise. On issue 8, 
the suit was held to be within time. On issue 4 , 
it was held that the three sons of Wadhawa 
Singh could sue for possession of their own 
share only of the property in suit. The sons of 
Nikka Singh were held to have no right to sue 
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for possession. It was, however, held that they 
could be granted a declaratory decree. On issue 
6, necessity was held to have been proved only 
to the extent of Rs. 3000, but the Court was of 
the opinion that under the circumstances of the 
case the sale was not to be converted into a 
mortgage merely on account of necessity for the 
balance not having been established. In the re- 
suit the plaintiff's suit was dismissed, but the 
parties were left to bear their own costs. 

[3] Both parties filed separate appeals from 
the decree of the learned trial Judge. The learn, 
ed District Judge dismissed the appeal of the 
defendants which related only to costs disallowed 
by the trial Court, and, accepting the appeal of 
the plaintiffs, in modification of the decision of 
the learned trial Judge held the whole of the 
land sold excepting that comprised in Khasra 
Nos. 278, 304 and 300 to be ancestral qua the 
plaintiffs. The finding of the learned trial Judge 
as to the necessity for the sale having been 
proved only to the extent of Rs. 3000 was 
affirmed and it was further held that under the 
circumstances of the case there was no justifica¬ 
tion for upholding the sale when necessity for a 
very considerable fraction of the sale price had 
not been established. On the question of the 
effect of the consent of Wadhawa Singh and 
Nikka Singh to the sale in dispute it was held 
that in order to bind the plaintiffs the consent 
had to be proved to have been given bona fide 
and without collusion, and that the defendants 
had failed to show that it had been so given. In 
the result, the three sons of Wadhawa Singh 
were granted a decree for possession of their 
share of the 6uit land on payment of a propor¬ 
tionate part of Rs. 3000 which had been found 
to be for legal necessity. The decree dismissing 
the suit of the remaining plaintiffs was upheld, 
the appeal in respect of their share having been 
held to be incompetent on a technical ground. 
Both parties have filed separate appeals in this 
Court. The vendees and their successors-in-in¬ 
terest are the appellants in R. S. A. 918 of 1945, 
while the sons of Nikka Singh are the appellants 
in R.S.A. 1146 Of 1945. 

f 4 ] After hearing the learned counsel for the 
parties I am of the opinion that the decision 
of the learned District Judge as to the effect of 
the consent of Wadhawa Singh and Nikka 
Singh to the impugned sale is incorrect and can¬ 
not be sustained. The learned Judge appears to 
have assumed that the onus of proving the con¬ 
sent to have been given bona fide lay on the 
defendants vendees. This is, however, wholly 
erroneous. In 3 Lab. 112 1 a Division Bench of 
this Court consisting of Scott Smith and Harri¬ 
son JJ., held that where bad faith of consent by 
the plaintiff’s father to the impugned alienation 


A. I. R. 

be pleaded it must be established and that good 
faith must be presumed. In view of this clear 
pronouncement by the Bench the onus of prov- 
ing the consent given by Wadhawa Singh and 
Nikka Singh to the sale in dispute to be mala 
fide lay heavily on the plaintiffs. On the record 
there is no indication of the consent being mala 
fide. The evidence of Nikka Singh, who appear¬ 
ed as P. w. 2 and who did not hesitate to tell 
lies in order to help his sons and nephews shows 
that the family of Natha Singh including 
Wadhawa Singh and Nikka Singh and the 
plaintiffs left their original village in Amritsar 
district many years ago and have since been 
settled in Sheikhupura district where they pur¬ 
chased land about 18 years ago. Even at the 
time of the institution of the suit, the plaintiffs 
were living in Sheikhupura district and pre¬ 
sumably with Nikka Singh and the other mem¬ 
bers of the family. The land in suit had been 
under mortgage since 1926 and the circumstance 
of the family having shifted to Sheikhupura 
district and having settled there on land pur¬ 
chased by them shows that the land in their 
original home was not considered to be sufficient 
to maintain the family; and, evidently, for the 
time being, the family did not possess the means 
of redeeming the mortgage existing on that land. 
Wadhawa Singh and Nikka Singh were them¬ 
selves in debt. According to the allegations in 
the plaint Natha Singh was more than a hun¬ 
dred years old at the time of the impugned sale. 
It follows that all the family affairs were at the 
material time very probably being managed by 
his two sons, and the debts due from them may 
reasonably be assumed to have been incurred 
in the interests of the family. Neither of them 
was a sonless proprietor and both had large 
families, each having several grown up eons. 
The sale of the encumbered land in Nawankot 
was effected, it seems, primarily with the object 
of discharging these debts. They gave their con¬ 
sent to the sale, and possibly induced their 
father to sell, because in order to liquidate their 
own debts. This can under no circumstances be 
considered to be any evidence of bad faith on 
their part. 

[ 5 ] For the reasons given above, I am of the 
opinion that the plaintiffs have not at all suc¬ 
ceeded in proving the consent given by Wadhawa 
Singh and Nikka Singh to the sale in dispute to 
be mala fide . The onus of Issue 2 had been 
placed on them and according to the view taken 
by a Division Bench of this Court in order to 
discharge that onus they had to prove the con¬ 
sent to be mala fide . The consent of Wadhawa 
Singh and Nikka Singh accordingly binds the 
plaintiffs. 

[6] In the view that I take of the effect of the 
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consent of Wadhawa Singh and Nikka Singh to 
the sale it i9 not necessary for me to give any 
decision in regard to any of the other questions 
arising in the two appeals. I accordingly dismiss 
B. S. A. 1146 of 1945. and accepting R.S.A. 918 of 
1945 set aside the judgment and the decree of the 
learned District Judge and restore the decree of 
the trial Court dismissing the plaintiffs’ suit. In 
the circumstances of the case, I leave the parties 
to bear their own costs throughout. 

K.s. Order accordingly. 


A. I. R. (34) 1947 Lahore 269 [C. N. 60.] 
Harries C. J. and Mahajan J. 

Anjuman Imdad Bahmi Qarza—Appellant 
v. Imam Din — Respondent. 

Letters Patent Appeal No. 73 of 1945, Decided on 
18-10-1946, from judgment of Abdur Rahman J., in 
E. S. A. No. 1137 of 1944, D/. 10-4-1945. 

Co-operative Societies Act (1912), S. 43 — Rules 
under — Rule 18 (h) — Words “be enforced in the 
same manner as a decree of such Court”, interpre¬ 
tation of — To the enforcement of award under 
the Act, Art. 182, Limitation Act, read with S. 48 
Civil P. C., applies and not Art. 181 — Limitation 
Act (1908), Arts. 182, 181—Civil P. C. (1908), S. 48. 

Tbo Civil Procedure Code lays down the manner of 
execnting a decree and one of the provisions of the Code 
of Civil Procedure is that it can be executed at the out¬ 
side within a period of twelve years subject to the 
limitations prescribed in Art. 182, Limitation Act. The 
^ same manner has been provided for enforcing an award 
given under the Co-operative Societies Act. The manner 
of execution inoludes not only the method of recovery 
of tho amount awarded by the decree but also includes 
the limitation of time within which recovery can be 
made. An award can be enforced in the same manner 
that a decree could be executed. By the provision in 
R. 18 (h) it was intended that for the purposes of execu¬ 
tion an award would have the same status as a decree 
and whatever provisions were applicable whether of pro¬ 
cedure or of the Limitation Act (which is also a pro¬ 
cedural law) to the execution of deoreea would be 
applicable to the enforcement of awards. Henoe to the 
enforcement of an award under the Co-operative Socie¬ 
ties Act the Article of the Limitation Act applicable is 
Art. 182 read with S. 48, Civil P. 0., and not Art. 181 : 
81 Mad. 24, Disting 14 A. I. R. 1927 Cal. 858; 29 
A. I. R. 1942 Bom. 84 and (1907) 1 K. B. 478, Expl.; 
21 A. I. B. 1934 Lah. 49, Ref. [Paras 10 & 12] 

Cases referred :— » 

1. (’08) 31 Mad. 24, Sambaaiva Mndaliar y. Panoha 
nada Pillai. 

2. (’27) 1 A A. I. R. 1927 Cal. 853 : 65 Cal. 499 : 104 
I. 0. 808, Belvedere Jate Mills, Ltd. v. Hardwari 
Mull & Co. 

3. (’23) 60 Cal. 1 : 9 A. I. R. 1922 P. 0. 374 : 49 I. A. 
866 : 701.0. 777 (P.O.), E. D. Sassoon & Co. v. Ram- 
dutt Ramkisen Das. 

4. (1907) 1 K. B. 478 : 70 L. J. K. B. 171: 96 L. T. 
181, In re Bankruptcy Noiioe (No. 1). • 

5. (’42) 29 A.LR. 1942 Bom. 84 :1. L. B. (1942) Bom. 
124:198 I. 0. 605, N&dirahaw v. Gajraj Sheokarandas. 

6. (1907) 1 K. B. 483, De La Bora v. Pearson Ltd. 


7. (’36) 38 Boro. L. R. 927 : 23 A.I.R. 1936 Bom. 396 : 
165 L C. 512, Rsgbavendra Hanmantrao v. Industrial 

Bank, Guledgul. . 

8. (’34) 21 A.I.R. 1934 Lah. 49:1511.C. 991, Kanhaiya- 
lal Gauba v. Peoples Bank of Northern India Ltd. 

Kundan Lai Gosain — for Appellant. 

Sheikh Bashir Ahmad — for Respondent. 

Mahajan J. — The facta giving rise to 
this Letters Patent Appeal are these. An 
award was given in favour of the Anjuman 
Imdad Bahmi Qarza of village Sandral, the 
present appellant, against Imam Din the respon¬ 
dent, on 12-12.1937. A number of applications for 
the enforcement of the award were made on 
behalf of the decree-holder and the last one was 
presented on 20-4-1943. To this application limi¬ 
tation was pleaded as a bar. It was contended 
that the award sought to be executed by the 
Anjuman was not a decree and Art. 192, Limita¬ 
tion Act, could not, therefore, apply. This plea 
wa9 given effect to by the execution Court and 
the decision of the executing Court was affirmed 
on appeal by the District Judge. On second 
appeal a learned Single Judge of this Court 
affirmed the decisions of the two Courts below 
and made the following observations : 

“The point is not free from difficulty and although 
I am not unmindful of tho fact that tbo questions of 
limitation pertain to the domain of procedure, I am not 
satisfied that the order of the learned District Judge 
was wrong or that a case has been made out for the 
appellant where I must disagree with his decision and 
hold that the application for execution of the award 
was erroneously found to be governed by Art. 181 
instead of by Art. 182, Limitation Aot.” 

[ 2 ] Against this decision a Letters Patent 
Appeal has been preferred. Rule. 18, aub-cl. (h) of 
the rules framed under S. 43, Co-operative Socie¬ 
ties Act (Act 2 [n] of 1912) is in these terms : 

“A deoision or award shall, on application to any 
civil Court having jurisdiction in the area in which tho 
society operates be enforced in the same manner as a 
decree of such Court.” 

[3] In other words, this rule has given the 
status of a decree to an award of the arbitrator 
for purposes of enforcement. The two Courts 
below and the learned Single Judge took the 
view that Art. l$2, Limitation Aot, in terms 
applies to deorees and cannot therefore be applied 
to awards which are to be enforced in the same 
manner as a deoree of a Court. In this situation 
Art. 181 which is the general article applicable 
to all applications made under the Code of Civil 
Procedure was applied to this cas8. Reliance 
for this view was placed particularly on three 
decisions of the different High Courts of India. 
The first of these cases is a deoision of the 
Madras High Court in 81 Mad. 24. 1 This turns 
on the interpretation of certain words used in 
S. 40, Madras Revenue Reoovery Act (Aot 8 [vm] 
of 1865). Seotion 40 provides for the issue of 
the proper process in the same manner as if the 
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lands had been decreed to the purchaser by a 
decision of the Court. The language employed 
in S. 40 is not quite the same as has been em. 
ployed in R. 18, cl. (h) above cited. That case 
therefore could not be used as authority for the 
proposition enunciated on behalf of the respon¬ 
dent. Moreover, in a later decision of the Madras 
High Court that case was distinguished and a 
view was expressed to the contrary effect. The 
second case on which reliance was placed by the 
two Courts below and was also considered by the 
learned Single Judge, is the decision of the 
Calcutta High Court reported in A. I. R. 1927 
Cal. 853. 2 There a question arose whether Art. 183, 
Limitation Act, was applicable to awards given 
under S. 15, Arbitration Act. Section 15 enacts 
that when an award is filed in a Court it is to 
be enforced as if it were a decree of that Court . 
The provisions of Art. 183, Limitation Act, were 
held applicable to an award given under the 
Arbitration Act. At p. 855 of the report the 
following observations occur: 

“Now, we have to consider the construction of S. 15, 
Indian Arbitration Act, with a view to choose between 
two alternatives : one i9 the view that a decree for 
purposes of limitation will be governed by Art. 182 or 
183 according to as it is filed in a Chartered High 
Court or not and the other is the view that whatever 
happens to a decree it can only be enforceable within a 
period of 3 years prescribed by Art, 181 for application 
for which no period of limitation is provided elsewhere 
in this schedule or by S. 48, Civil P. C. It seems to 
me, looking at the absence of all provisions in the 
Indian Arbitration Act, with reference to limitation, 
looking to the fact that the language of the English Act 
has been deliberately widened and to the fact that the 
question of the time limit for execution is a question of 
enforceability of the decree, as Art. 183 itself shows, 
that the correct view is that S. 15 does cover the ques¬ 
tion of time within which the execution of a decree may 
be had. I therefore, think that in this case the period 
of limitation is 12 years. 11 

[4] Certain obiter observations occur at p. 854 
which were followed by the executing Court and 
by the District Judge on appeal. They are in 
the following words : 

‘There can be no doubt tbat the terms of S. 15, 
Arbitration Act, do not mean tbat an award shall be 
and shall be deemed to be a decree and Mr. B.K. Ghosh 
on behalf of the respondents concedes tbat completely. 
Indeed it was clearly laid down by the Privy Council in 
50 Cal. I s and it has been laid down many times. The 
words of S. 15 are these. 

An award on a submission on being filed in the 
Court in accordance with the foregoing provisions shall 
(unless the Court remits it to the reconsideration of the 
Arbitrators or umpire or sets it aside) be enforceable as 
if it were a decree of the Court. , 

So there can be no doubt that it is only to be enforce¬ 
able as if it were a decree in general but, having been 
filed in a particular Court it is to be enforceable as if it 
were a decree of that Court. 

Now, we have been pressed to bold that this provision 
refers only to the procedure or manner in which an 
award is to be enforced by execution and with reference 
to the case in (1907) 1 K. B. 478* it is important to 


observe that S. 12, English Arbitration Act, 1889, states 
in express terms : 

An award or a submission may. by leave of the Court 
or a Judge, be enforced in the same manner as a 
judgment or order to the same effect. 

Under the wording of the English section, it seems 
to me to be reasonably clear that there could be no 
successful contention that S. 12, Act of 1889, is ad¬ 
dressed in any way to a question of limitation. It is 
important to notice that the draftsman of the Indian 
statute having the language of the English statute 
before him has expressed himself much more widely. 
The words are ‘be enforceable as if it were a decree of * 
the Court.* 

It is quite true that, even so, it is by no means clear 
whether the language used in S. 15 is intended to be 
taken not only as regards manner in the largest sense 
of tbat word but also as regards time for the purposes 
of limitation.** 

[5] It seems to me that the observations made 
in the quotation cited above seem to have been 
made on some misapprehension as to what was 
considered in the decision given in (1907) 1 K. B. 
478* and I will deal with this matter a little 
later. 

[6] The next case to which reference was 
made by the Courts below is a decision of the 
Bombay High Court in A. I. R. 1942 Bom. 34.* 
Here again the question arose of the application 
of Art 183, Limitation Act, in preference to 
Art. 181 of the same Act in respect to an award 
pronounced under S. 15, Indian Arbitration Act. 

At p. 35 of the report the learned Chief Justice 
who delivered the leading judgment in the case 
observed as follows : 

“The exact point with which we have to deal was P 
decided by the Calcutta High Court in 55 Cal. 499* In 
that case a Bench of the Calcutta High Court held that 
a decree filed under the Arbitration Act, 1899, was 
enforceable within 12 years, i. e., that it fell under 
Art. 183, Limitation Act. It is obviously undesirable 
that different High Courts should give a different inter¬ 
pretation to an Act common to the whole of India, and 
we would not be justified in differing from the High 
Court of Calcutta on this question unless we felt certain 
that tbat decision could not be reconciled with the plain 
meaning of the statute. I am certainly not prepared to 
apply that criticism to the Calcutta case. The point is 
obviously susceptible of argument and as the Calcutta 
High Court in a judgment which discusses the practice 
in detail ba9 arrived at a particular view ns to the con¬ 
struction of S. 15, and the decision has stood for some 
years, I see no reason why we should differ from it. I 
think we ought to follow it. The point is not of very 
much practical consequence because under S. 17, new 
Arbitration Act, awards have to be filed and a decree 
has to be passed in terms of the award.’* 

[7] Here again the point that wa? decided 
was in terms the same as in the Calcutta case 
but certain observations were made which occur 
at p. 34 of the report on which emphasis wa9 
laid by the Courts below. These observations 
are in these terms: 

“We have also been referred to cases on the English 
Arbitration Act, including (1907) 1 K. B. 483, 6 but the 
English Act provides for enforcing an award in the 
same manner as a decree. So aleo does S. 59 (1) (a), 
Bombay Cooperative Societies AcPof 1925, which was • 
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the statote with which the Court was dealing in 38 
Bom. L. R. 927. 7 The expression ‘in the game manner 
as* would seem to refer to the method of execution and 
would not, I think cover the time within which execu¬ 
tion must be enforced. But S. 15 speaks of the award 
beiDg enforceable as if it were a decree of the Court, 
and it seems to me much easier to read that expression 
as including both the manner of execution and the 
time within which execution must take place.” 

The obiter observations cited above no doubt 
lend colour to the view that baa been accepted 
by the Court9 below and by the learned Single 
Judge in support of the plea of limitation raised 
on behalf of the judgment-debtor. At this stage 
it will be convenient to cite the English decision 
to which reference has been made in all these 
judgments. That is the case (1907) 1 1B. 478. 4 
The head-note reads as follows : 

“The Court has no jurisdiction under S. 12, Arbitra¬ 
tion Act, 1689, which provides for the enforcement of 
an award on a submission in the same manner as if it 
were a judgment, to order judgment to be entered in 
accordance with the award.” 

[8] Vaughan Williams L. J., when dealing 
with this matter made the following observa¬ 
tions : 

“The registrar refused to allow the bankruptcy notice 
to issue. I think that that refusal was right in the first 
place, for tho reasgns given by the registrar; but fur¬ 
ther, in my opinion, this judgment does not really fall 
within S. 4, sub-a. (1) (g), at all. It purports to bo based 
upon S. 12, Arbitration Act 1889, which provides that 
an award on a submission may by leave of the Court or 
a Judge be enforced in the same manner as a judgment 
or order to the same effeot.’ It does not seem to me 
that the words of S. 12 have the same effect as the 
words of the section which deals with the case of a 
referenoe of an action for trial under an order of the 
Court. It does not seem to mo that the effect of those 
words is at all equivalent to B. 60 of 0. 36, which pro¬ 
vides that 'the reference shall have the same powers to 
direct that judgment bo enterod for any or either party 
as a Judge of the High Court.' All that is done by 8. 12 
is to give to the successful party under the award the 
right to enforoe it as II it were a judgment.” 

[9] Tho learned Lord Justice seems to have 
read the words 'enforced in the same manner 
aa a judgment” as synonymous with the phrase 
“tho right to enforce it as if it were a judgment.” 
Fletcher Moulton L. J., expressed himself on 
this point in the following terms: 

"That section provides that 'an award on a submis¬ 
sion by leave of the Court or a Judge be enforced in the 
same manner as a judgment or order to the same effeot.' 
But it gives no power to turn euoh an award into a 
judgment. It gives to the award the same status as a 
judgment for the purpose of enforcement, but it leaves 
it what it was before, via., an award.” 

[ 10 ] From the opinion of the Lord Justices 
cited above it is quite clear that there is really 
no distinction between the expression "be en¬ 
forced in the same manner as a judgment” or 

bo enforced as if it were a judgment of a 
Court, These are alternative expressions and 
there is no real distinction between them bo as 
to affect the decision of a case. It seems to me 
that the distinction drawn in the Bombay and 


the Calcutta judgments, I speak with great res¬ 
pect, is a distinction without a difference. If I 
may respectfully point out the Civil Procedure 
Code lays down the manner of executing a 
decree and one of the provisions of the Code of 
Civil Procedure is that it can be executed at 
the outside within a period of 12 years subject 
of course to the limitations prescribed in Art. 182, 
Limitation Act. The same manner has been 
provided for enforcing an award given under 
the Co-operative Societies Act. In my opinion 
the manner of execution includes not only the 
method of recovery of the amount awarded by 
the decree but also includes the limitation of 
time within which recovery can be made. An 
award can be enforced in the same manner that 
a decree could be executed. Merely because the 
provision in the Arbitration Act has been ex¬ 
pressed in slightly different terms than the pro¬ 
vision in R. 18 (h) it does not necessarily follow 
that a different interpretation should be placed 
upon it. I have no hesitation in, expressing the 
opinion that by both these provisions it was in¬ 
tended that for the purposes of execution an 
award would have the same status as a decree 
and whatever provisions were applicable whe¬ 
ther of procedure or of the Indian Limitation Act 
(which is also a procedural law) to the execu- 
tion of decrees would be applicable to the en¬ 
forcement of award. The obiter observations 
that I have cited above from the Bombay and 
the Calcutta decisions really seem to have been 
made because the learned counsel in these cases 
emphasized the words of the English Act and 
wanted to draw a distinction. But if tho English 
case was read as a whole it does not lend any 
support to these obiter observations. On the 
other band, it clearly indicates that the learned 
Judges who decided the English case were not 
contemplating any distinction between the phrase¬ 
ology of the English Act and the phrase "as if 
it were a decree of the Court.” 

[ 11 ] A reference in this connection may also 
be made to the provisions of the Indian Com¬ 
panies Aot, 8.199. This section reads as follows: 

"All orders made by a Court under this Act may be 
enforced in the same manner in which decrees of such 
Courts made in any suit pending therein may be en¬ 
forced.” 

[12] Tho language employed by this section 
is similar in terms to the language used in 
B. 18 (h) framed under the Co-operative Societies 
Act I can say from experience that it has never 
been challenged that a payment order made 
under the Indian Companies Aot cannot be en¬ 
forced within the outside limit of 19 years pre- 
soribed by 8.48, Civil P. 0., and that Art. 189, 
Limitation Aot, is not applicable. The practice % 
m the High Court throughout has been to apply 
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Art. 182 for the enforcement of payment order 
made under the Indian Companies Act. In my 
judgment, therefore, the Courts below and the 
learned Single Judge were in error when to the 
enforcement of the award in question Art. 181, 
Limitation Act, was applied. The Article applica¬ 
ble is Art. 182 read with S. 48, Civil P. C. 

[13] The learned counsel for the respondent 
drew our attention to a decision of this Court in 
A. I. r. 1934 Lah. 49 s which is to the effect that 
S. 47, Civil P. C., has application to cases of 
awards given under the Co-operative Societies 
Act. If that be so, I see no justification for 
holding that it is only s. 48 that ceases to have 
application to the enforcement of awards and 
all other sections of the Civil Procedure Code 
are applicable. Section 48 also lays down the 
manner of execution when it lays down the out¬ 
side limit within which its execution can be 
taken out. In my opinion, a broad interpretation 
should have been placed on the language of the 
rule and even if there was any doubt the Court 
should have pronounced in favour of a larger 
period of limitation than of a shorter one. 

[14] For the reasons given above I would 
allow this appeal, set aside the judgment of the 
learned Single Judge and of the two Courts 
below and would hold that the application made 
on behalf of the decree-holder in the year 1943 
was within time and that the plea raised by the 
judgment-debtor had no force. The result there¬ 
fore is that the case will be remitted to the exe¬ 
cuting Court for proceeding with the execution 
application in accordance with law. The decree- 
holder will have bis costs in all the Courts. 
The parties have been directed to appear in the 
executing Court on 1-11-1946. 

Harries C. J, — I entirely agree and have 
nothing to add. 

N.S. _ Appeal allowed . 
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Abdur Rahman J. 

Said Hassan — Plaintiff — Appellant v. 
Shah Hussain — Defendant — Respondent. 

S. A. No. 335 of 1945, Decided on 22-10-1946, 
from decree of Dist. Judge, Sialkot, D/- 9-11-1944. 

Mahomedan Law — Gift — Musha — Gift of 
undivided share in land in favour of stranger is 
invalid — Statement in gift deed that possession of 
such share is delivered to donee does not vali¬ 
date gift. 

A gift of an undivided share in a plot of land in favour 
of a person who is not a co-sharer with the donor is 
invalid. Such a gift could have been validated if the 
donor had partitioned the land and then delivered pos¬ 
session of half share to the donee. But a mere statement 
in the gift deed that possession bad been delivered of 
the undivided share does not validate the gift. [Para 1] 

Hem Raj Mahajan — for Appellant. 

Allah Din Malik — for Respondent. 

Judgment.— This appeal arises out of a suit by 
the donor himself for cancellation of a registered 


deed of gift of one half undivided share of a 
plot of land of 2 kanals 9 marlas in area 
(khata No. 34/84 S5 of khasra No. 90 min jama- 
bandi 1940 1 ) situate at Rattian Sayyadan, 
Tahsil Sialkot. The deed of gift contained a 
statement by the doner that the possession of 
the land gifted had been delivered to the donee. 
In the plaint the validity of the gift was inter 
alia impugned on the ground of its having been 
of a portion of a number. In other words, it was 
stated, although not quite explicitly that the 
gift was invalid on account of musha . The de¬ 
fendant denied this para of the plaint in his 
written statement. The issue was rather general 
and was to the following effect : "Whether the 
gift in dispute is illegal and invalid ? ” The trial 
Court held the gift to be valid as it was of the 
view that the donee could obtain possession by 
partition. The statement, however, of the trial 
Court that in the case of a joint,holding a gift by 
a cosharer of his share in the land was valid 
without delivery of actual possession was incom- 
plete if not wrong. It would have been a valid 
gift provided the gift was in favour of a co- 
sharer. But the defendant’was admittedly not a 
cosharer in the property. The decision of the 
trial Court dismissing the plaintiff’s suit was 
affirmed by the District Judge on appeal mainly 
on account of the admission by the donor con- 
tained in the deed of gift that he had parted 
with possession of the property. Had the gift 
been of a divided share in the land, the donor's 
statement in the deed might have been of con¬ 
siderable value. But when we find that the gift 
was in respect of an undivided share in the land, 
the mere statement by the donor that the pos- 
session had been delivered would not bo enough 
as before the gift could be validated the property 
had also to be partitioned in fact. There was no 
statement in the deed that the property had been 
partitioned. Nor would it have been true even 
if it was made. There is thu9 no doubt that the 
gift was defective. It might have been validated 
if the donor had partitioned and delivered pos¬ 
session of the same subsequently. But it is not 
possible as we know that within 19 days of the 
execution of the deed of gift he brought the 
suit, out of which the present appeal arises for 
its cancellation. One can, therefore, safely 
assume that he would not have agreed to get 
the property partitioned or to deliver possession 
of the same subsequently. In the circumstances, 
the gift remained incomplete and the Court 
could not but have held it to be invalid. 

[2] For the above reasons I would allow the 
appeal and decree the plaintiff's claim. But in 
the circumstances of the case I would leave the 
parties to bear their own costs throughout. 

N.S. _ Appeal allowed . 
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Harries C. J. and Mahajan J. 

Firm Jhangi Ram Charan Singh—Plain¬ 
tiffs — Appellants v. Ohulam Mohammad — 
Defendant — Respondent. 

Letters Patent Appeal No. 96 of 1915 and Second 
Appeal No. 915 of 1944. Decided on 23-10-1946, from 
judgment of Aclihru Ram J., in R. S. A. No. 1729 of 
1944, D/-29-5-1945. 

Punjab Alienation of Land Act (13 [XIII] of 1900), 
It S. 16, sub-s. (2A) (inserted by Amending Act (8 
[VIII] of 1940)—Sub-s. (2A) has no retrospective 
effect. 

Courts have always leant against giving a statute any 
retrospective effect A construction giving retrospective 
effect should not be given to a statute unless the words 
are dear or sach an effect must be given by necessary 
implication or intendment Where che sect'on or Act 
can be construed properly and reasonably as only giving 
prospective effect, such is the construction which should 
bo given to the section. The reason why retrospective 
effeot is not given to a statute unless the Court is driven 
to U la that such a construction takes away vested rights. 
Courts will not take away rights vested in a person 
unless the statute which the Courts are construing 
compels them to do so: 29 A.I.R. 1942 Lab. 102 (F. B.); 
30 A. I. R. 1943 Lab. 170 (F. B.l; (1905) A. C. 369 and 
(1848) 2 Ex. 22, Rel. on ; (1911) 2 Ch. D. 1, DiUing. 

[Paras 12 and 16) 
Applying tbo above role of construction to sub- 
9. (2A) of S. 16 there is nothing to oorapel the Coart to 
hold that tbo sub-section is retrospective. The opening 
words in the sob-section “every lease, farm or mort¬ 
gage** are not sufficient in themselves to m*ke the sub¬ 
section retrospective. They are capable of bearing the 
construction “every lease, farm or mortgage mode under 
snb-s. (2) after the pa«sir g of tho Amonding Aot 8 [VIII] 
\ of 1940.’* Further, before sub-s. (2A) became the law, 
tho decree-holder bad a right to remain in possession of 
the property leased for tho full term of the lease. Sub¬ 
jection (2A) is an interference with this vested right of 
the lease. That being so the sub-section should not be 
readily oonatrued Retrospectively. Again, if the princi¬ 
pal Aot, is looked at, clear words are used whenover 
retrospective effect ia intended to bo given. It may, 
therefore, be SAfely presumed that as no words giviog 
retrospective effect are used, sub-s. (2A) has no retros¬ 
pective operation and a lease mide before the Amending 
Act came into foroe would not be affeoted by it. 

„ . [Paras 16,17 and 21] 

Cases referred :— 

1; (’42) I- L. R. (1942) Lah. 349 : 29 A. I. R. 1943 
Lob. 102 : 200 I, C. 302 (F. B.), Sham Singh v. Vir 
Bhan. 

2. ("43) I. L. R. (1943) Lah. 646 : 80 A. I. R. 1943 

5f!L\. 170 T 2 i? 8 }' , C ‘ 845 Bank of 

Northern India Ltd. v. Wahid Bux. 

3 -(J 995 ) 1005 A - 369 : 74 L * J - c - 77 : 92 L. T. 

‘i 1 Su ** r Bcfioiog Co., Ltd. v. Irving. 

4, 11848) 2 Ex. 22, Moon v. Durden. 

S ^r <1911 ^ Ch * D -12 80 L. J. Ch. 678 : 104 L. T. 759 
West v. G Wynne. # 

P • p Aggarwal and Sardar Harlans 
Singh — for Appellants. 

Mohammad AH. Mohd. Siddiq and D. K. Mahajan 
for Advocate-General — for Respondent. 

•Harries 0. J.—These are two connected ap¬ 
peals involving a common point. Letters Patent 
Appeal No. 08 of 1946 is a plaintiff's appeal from a 
judgment of a learned Single Judge of this Court 
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allowing an appeal from concurrent decrees of 
the Courts below and dismissing the plaintiff’s 
suit. Regular Second Appeal No. 915 of 1944 is a 
second appeal from concurrent decrees of the 
Courts below passed in favour of the plaintiff. 

[ 2 ] It appears that tbe plaintiffs in the cases 
giving rise to these appeals had brought suits for 
declarations that they were lessees in possession 
of certain lands and that orders passed by the 
Collectors under 3. 16 (2a), Punjab Alienation of 
Land Act were ineffective and did not affect the 
rights of the respective plaintiffs. 

[3] In both these cases the plaintiffs held 
decrees against the defendants and prior to the 
year 19 10 they had taken out execution and 
obtained leases of the defendants* properties 
under S. 72, Civil P. C., a9 amended by S. 16, 
Punjab Alienation of Land Act. In tho year 1940 
the Punjab Legislature passed an Act, Act 8 [vm] 
of 1910, amending the Punjab Alienation of Land 
Act. This Amending Act added sub-s. ( 2 A) to S. 16 
of the principal Act. This sub-section gave the 
Deputy Commissioner a right to terminate leases 
which had been granted ia execution of decrees 
in certain circumstances. In both, the cases giving 
rise to those appeals such orders had beon made 
by the Deputy Commissioners and the suits were 
brought for declarations that such orders were 
ineffective and not binding on tho plaintiffs an^ 
for injunctions restraining the defendants from 
enforcing their rights under those orders. 

[4] Tho Courts below in each case hold that 

sub-s. (2A) whioh had been added to S. 16 of the 
Act by Act 8 [Vilij of 1940 was not retrospective 
and only applied to leases which had been 
granted after the passing of that Amending Aot. 
In the second appeal giving rise to this Letters 
Patent Appeal No. 96 of 1945, a 8ingle Judge of 
this Court held that upon a true construction of 
this new sub-s. (2A) which had been added to 
8 .16 of the principal Act the provisions of that 
aub-seotion governed all leases whether they had 
been granted or made before or after the passing 
of the Amending Aot. He accordingly allowed 
the appeal and dismissed the plaintiff’s suit in 5 
its entirety. » 

[ 5 ] As I have said, in the other suit giving rise 

to Regular second Appeal No. 915 of 1944 the* 
Courts below had decreed the plaintiff's suit- 
The second appeal came before a learned Single 
Judge who thought that the point involved was 
a point of substance and importance and be 
referred it for decision by a larger Benoh. It has * 
therefore, been heard by this Benoh along with 
the Letters Patent Appeal. . 1 

[6] The point common to both appeals is 
whether sub-s. (2A) to s. 16 which was added to 
that seotion by Act 8 [vm] of 1940 Applies to 
leases made before the passing of tho Amandlf^’ 
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Act or whether it applies only to leases made 
after the jessing of such Amending Act. 

[7] The main section in tbe Punjab Alienation 
of Land Act dealing with tbe execution sale of 
land is S. 16 and before the amendment in 1940 
the section read as follows : 

“16. (1) No land belonging to a member of an agri¬ 
cultural trite 6ball bo sold in execution of any decree 
or order of any Civil or Revenue Court, whether made 
before or after the commencement of this Act. 

(2) Notwithstanding an}thing contained in any 
other enactment for the time being in force no land 
belonging to a member of an agricultural tribe shall, in 
execution of any decree or order of ary Civil or Re 
venue Court, whether made before or after tbe enact¬ 
ment of thi9 sub-section, be leased or farmed for a 
period exceeding 20 }ears or mortgaged except in one 
of tbe forms permitUd by S. 6, and, if tbe land is 
already under lease, farm or mortgage, the period of 
the lease, farm or mortgage made by tbe Court shall 
not exceed tne period, if any, remaicing after the total 
period of tie existing lease, farm or mortgage is de¬ 
ducted from the period of twenty years : 

Provided that the period of any lease, farm or 
mortgage, made by the owner 

(a) subsequent to the institution of the proceedings 
which ba\e led to tbe deciee or order in execution of 
which the lend is be op alienated by the Ccurt, or 

(b) within twerlve months, previous to tbe institution 
of proctedirgs referred to »n (a) above aud provtd to he 
of a fraudulent and collusive character shall net be so 
deducted/’ 

[8] It is clear that the section as it read Leforo 
the year 1940 applied to executions of any decrees 
or orders whether such decrees or orders had 
been made before or after the commencement of 
the Act. That is char from the plain terms of 
sub-s. (l) and the plain terms of sub-s. (2). 

[0] As 1 have said, in 1940 an Act, 8 [Vlli] of 
1940, was passed which added 6ub-s. (2-A) to S. 16 
of the principal Act. That sub-section is in these 
terms: 

“Every lease, farm or mortgage made under sub-8. (2) 
shall be determinable at any time by the owner of tbe 
land by tendering to tbe Deputy Commissioner an 
amount which shall bear to the amount in considera¬ 
tion for which transfer has been made tbe same pro¬ 
portion as the unexpired period of transfer txws to tbe 
total period for which the transfer bes been made/’ 

[ 10 ] It will be seen that as a result of this 
amending subsection the owner by tendering 
an appropriate sum could put an end to a lease 
which had been granted to the decree-holder. The 
question which arcse in these cases was whether 
this sub-section applied to leases which bad been 
made before the passing of the Amending Act or 
whether upon a true construction of the sub¬ 
section it could only apply to leases which bad 
come into existence after the passing of the Act. 
In short, the question was whether sub-s. (2-A) 
had or bad not retrospective effect 

111] The learned Single Judge was of the 
opinion that the sub-section applied to all leases, 
whether made before or after the passing of the 
Amending Act. He laid great stress on the open¬ 


ing phrase : “Every lease, farm or mortgage 
made under sub-s. ( 2 ) shall be determinable at 
any time . . .” In his view, the use of the word 
"every” suggested that the Legislature intended 
that the sub-section should apply to all leases, 
whether they were made before or after the 
Amending Act came into force. He also pointed 
out that the sub-section did not avoid existing 
contracts or transactions though he had to con¬ 
cede that it did affect rights. In his view, 
however, the section taken as a whole had to be 
construed as affecting not only leases made 
after the passing of the Amending Act but also 
leases made before. As I have stated, the lower 
Courts in both the cases bad taken the contrary 
view. 

[ 12 ] Courts both in England and in India 
have always leant against giving a statute any 
retrospective effect. It has been repeatedly laid 
down that a construction giving retrospective 
eflect shculd not be given to a statute unless the 
words are clear or such an effect must be given 
by necessary implication or intendment. Where 
the section or Act can be construed properly 
and reasonably as only giving prospective 
effect, such is tbe construction which should be 
given to the section. 

[id] This rule has been enunciated recently in 
this Court in two Full Bench cases. In I. L. R. 
(1942) Lah. 849 1 it was the view of the Court that 
it was firmly established that a retrospective 
operation is not to be given to a statute so as tc 
impair an existing right or obligation, otherwise 
than as iegards matters of procedure, unless 
that effect cannot be avoided without doing 
violence to the language of the enactment If the 
enactment is expressed in language which is 
fairly capable of either interpretation it ought to 
be construed as prospective only. 

[14] This question again came before a Full 
Bench of this Court in I. L. R. (1943) Lah. 646.- 
There it was laid down that it was a well-known 
rule of construction of statutes that no statute* 
unless it be a statute dealing with procedure only 
should be construed as having retrospective 
effect unless the statute expressly made its provi- 
sions retrospective or that retrospective effect 
had to be given by necessary implication or 
interdment. In this recent Full Bench decision 
tbe English and Indian authorities were discussed 
and in particular reliance was placed upon Uie 
well known cases in 1905 A. C. U69 3 and (1848) 2 
Ex. 22.* In this latter case the well-known dictum 
ol Parke B. at page 43 of the Report was relied on. 

[ 16 ] As the cases had been discussed fully in 
these Full Bench decisions, it is unnecessary for 
me to enter into any discussion of them. It is 
sufficient to say that this Court has applied in the 
past the same rule of construction as that applied 
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in England namely that prospective effect only 
should be given to a statute unless the words 
were clearly intended to have retrospective effect 
or that such an effect must be given by necessary 
implication. 

[id Applying that rule of construction to 
18 . 16 (2-A), I cannot see how we can give this 
sub-section retrospective effect. It is true that the 
subsection opens with the words “Every lease, 
farm or mortgage” but that i6 not sufficient in 
itself to make the section retrospective. In my 
view, the section is fully capable of this construc¬ 
tion, namely, every lease, farm or mortgage 
made under sub-s. ( 2 ) after the passing of this 
Act shall be determinable at any time by the 
owner, etc. There is nothing in the words of the 
jsub.section which compels me to bold that it 
should be applied not only to leases coming into 
existence after the passing of the Act but als > to 
leases which were in existence on the date the Act 
was passed. The reason why retrospective effect 
ia not given to a statute unless the Court is 
driven to it is that such a construction takes away 
vested rights. Courts will not take away rights 
vested in persons unless the statute which the 
Courts are construing compels them to do so. 

[17] Before sub-s. ( 2 -a) became the law the 
decreo-holder to whom the lease had been grauted 
for say twenty years bad a right to remain in 
possession of that property for twenty years. 
After this sub section was enacted, his right could 
bo destroyed by an application to the Deputy 
Commissioner together with a tender of a certain 
sura. There can be no doubt that a lessee's right 
to remain in possession of the property leased to 
him for the full term of the lease is a vested 
right, and there can be no doubt that sub-s ( 2 -a) 
is an interference with that right. That being so, 
subs. (2-A) should not be readily construed 
retrospectively. 

[ 18 ] The learned Single Judge was influenced 
in his judgment by an English case in ( 1911 ) 2 
Oh. D. l* in which the Court of Appeal held that 
S. 8, Conveyancing and Law of Property Act, 
1892. applied to all leases whether executed before 
or after the commencement of the Aot. That 
section was in these terms: 

“In all bases containing a covenant, condition or 
agreement against assigning, underletting, or parting 

i Tuf i ^ OSSQ63 ^ on » or disposing of the land or property 
leased without licence or consent, 6uch covonant. condi¬ 
tion, or agreement shall, unless the lease contains an 
oxprees provision to the contrary, be deemed to bo 
enbject to a proviso to tbe effect that no fine or sum of 
money in the nature of a fine ehall bo payable for or in 
respect of such licence or consent; but this provbo shall 
not preclude the right to require the pavraent of a 
reasonable sum in reaped of any legal or other expense 
Incurred in relation to snob lioeoce or oon<ont.” 

[19] It is quite clear from the judgment of the 
three Lord Justices who deoided this oaee that 


they regarded it a9 a border line case. They were 
influenced in giving the section the construction 
they did by a number of factors. Cozens-Hardy 
M. R. and Jfeonedy L. J. were definitely of 
opinion that this section did not take away any- 
vested rights and if that be so, then the difficulty 
facing ns in the present cases was not present. 
This rule as to giving a statute prospective con¬ 
struction only is based on the fact that the Court 
leans against taking away a vested right and if 
the lessor had no vested right, then the case was 
very different from the present case. Further, all 
the Lord Justices were impressed by the fact that 
other sections of the principal Act which was 
amended by the Act under consideration were 
undoubtedly intended to be retrospective and 
they found it difficult to give a different .con¬ 
struction to S. 3 of the Amending Act which they 
had to consider. In short, the case in (1911) 2 
cb. D. l 6 is clearly distinguishable from the pre¬ 
sent cased. 

[ 20 ] Sub-section ( 2 -A) was added to the prin¬ 
cipal Act and an examination of other sections 
of the principal Act makes it clear that when the 
Legislature intended any section or sub-section 
to be retrospective they said so in the plainest 
possible terms. They said so when enacting s. 16 (l) 
of the Act and sub-s. ( 2 ) of s. 16 . Again, we find 
in 8. 13A of the Act words used making it clear 
that retrospective effect was intended. Section 13 A 
reads: 

“When a sale, exchange, gift, will, mortgage, lease, 
or farm purports to bo mado either before or alter tho 
commencement of tbe Punjab Alienation of Land 
(Second Amendment) Act, 1939, by a membor of an 
agricultural tribe, eto.” 

[ 21 ] In the present case, therefore, if we look 
at the principal Act, we find that olear words are 
used when retrospective effect is intended to be 
given. We can, therefore, safely presume in this 
case (hat as the draftsman did not use such 
words, no retrospective effect was intended in 
this particular case. In any event, it appeals to 
me that the words used are such that it is by no 
means necessary to give a construction which 
would affect leases made before the Act came 
into force. 


L 22 J i mint assistance also can be obtained 
from the latter part of sub-s. (2) of S. 16 which 
came into being by reason of an Amending Aot, 
Att no. 2 of 1938. I rely particularly upon this 
portion of the sub-section: 

^^“dja already leased, fanned or mortgaged, 

th f 0AS0, (l ^ m oc morl «*8« made by the 
Gourt gbaQ not exoeed the period, if any, remaining 
after the total period of the exlstlog lease, farm or 
m°rtgage ls deduoted from tbe period of twenty yearn.” 

lhe draftsman seems to have contemplated 
that leases might be in existence and that they 
would be unaffeofced and I do not see that there 
is anything in sub-a. ( 2 .A) which oompela me to 
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hold that th6 existing leas€3 can be affected by 
the sub-section in any way. That being so, I find 
myself unable to agree with the view of the 
learned Single Judge who decided Jhi 3 case. The 
authorities which have been cited to us were not 
brought to his notice and he followed a case 
which to my mind is clearly distinguishable. 

[23] Another point was raised by Rai Bahadur 
Badri Das namely that subs (2 a) i3 in fact 
quite meaningless. It reads: "Every lease, farm 
or mortgage made under sub-s ( 2 ) shall be 
determinable at any time etc." A perusal of sub- 
e. ( 2 ) makes it clear that it is not an enabling 
section but a restrictive section. The lease or 
farm is made not under S. 16 ( 2 ) but under S. 72, 
Civil P. C. But S. 16 ( 2 ) does limit the type of 
leases that can le granted. That leing so, it is 
urged that as this section is meaningless, it can 
apply neither to leases existing before or to leases 
made after, the passing of the Amending Act. 
However, it is unnecessary for me to express any 
opinion upon thi3 question because in my view 
the Rai Bahadur's first point, namely that sub- 
s. (2-A) cannot apply to leases existing at the 
time when the sub section was passed i3 sound 
and effect must be given to it. 

[24] The result, therefore, i3 that the Letters 
Patent Appeal must be allowed, the judgment of 
the Single Judge set aside and the decrees of the 
lower Courts restored. The second appeal must 
be dismissed and decrees of tLe Courts below 
affirmed. The successful plaintiffs are entitled to 
their costs throughout. 

Mahajan J. — I entirely agree. 

D.H. Order accordingly. 
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Sunder Singh — Plaintiff — Appellant v. 
Diwan Singh and others — Defendants — 
Respondents. 

Second Appeal No. 675 of 1945, Decided on 
29-10-1946, from decree of Senior Sub Judge, Sialkot, 
D/- 18-10-1944. 

Limitation Act (1908), S. 5 —Judgment of appel¬ 
late Court on 18-10-1944 — Copy of judgment ob¬ 
tained on 18-12-1944—Application for copy of first 
Court's judgment on 19-12-1944 — Copy ready on 
12-2-1945 and delivered on 14-2-1945—Appeal field 
on 12-3-1945 —No satisfactory explanation for ddlay 
beyond 14-2-1945-Held time could not be extended 
under S. 5 — Appeal held time-barred. 

In order to have the benefit of S. 5 the appellant i3 
bound to explain every day by which the period allowed 
by the Limitation Act is exceeded. If no such explana¬ 
tion is forthcoming for the delay, a valuable right having 
accrued in favour of the opposite party the appeal will 
be dismissed : 14 A. I. B. 19*2 1 Lab. 717, Rcl. on. 

[Para 3] 

Judgment of the lower appellate Court was delivered 
on 18-10-1944. The appeal was filed on 12-3-1945. The 


appellant’s explanation for the delay in filing the appeal 
wa3 that having obUined the copy of the appellate 
Court’s judgment on 18-12-1944 he was instructed to 
apply for copy of the first Court’s judgment which he 
did on 19-12-1944. This copy was competed on 
12-2-1945 and the appellant took delivery of the same 
on 14-2-1945. Thereafter he app’ied for copy of an 
order of the Debt Conciliation Board (which in fact was 
qaite unnecessary for the purposes of the appeal) and 
time was spent in obtaining copy of this order. The ap¬ 
pellant contended that he was under the impression 
that the time spent in obtaining all these copies was 
allowed to be excluded in calculating limitation: 

Held that according to the Limitation Act no copy of ^ 
the first Coort’s judgment needed to be filed with the 
memorandum of second appeal and hence the appellant 
was not entitled 03 of right to the full period from 
19-12-1944 to 12-2-1945. Having obtained the copy of 
the first Court's judgment on 14 2-1945 it was his duty 
to file the appeal without the least delay. In the 
absence of a satisfactory explanation for the delay of 
26 day3 which elapsed before the filing of the appeal 
and in the circumstances the extension under S. 5 could 
not be allowed to him. The appeal was, therefore, dis¬ 
missed as time-barred : Case law referred. [Para 4] 

Limitation Act.—t'42-Com.) S. 5, N. 33. 

Cases referred :— 

1. (*20) 1 Lab. 83 : 6 A I. B. 1919 Lah. 42 : 53 I. C. 
137, Bban S»ngh v. Gokal Chand 

2. (’26) 13 A I R. 1926 Lah. 458: 7 Lah. 447 : 94 L C. 
959, Mt. Bburi v. Mt. Asghari Begam. 

3. (’28) 15 A.I R. 1928 Ail. 416 : 115 L C. 880, Banke 
Lai v. Bhola Nath. 

4. (’36) 23 A. I. R. 1936 Lah. 1007 : 169 I. C. 176, 

Mt. Ghulam Aishan Bibi v. Mahammad Sharif. 

5. (*27) 14 A. I. R. 1927 Lah. 717 : 103 I. C. 498, 
George Gowshala v. Balak Ram. 

frep Chand — for Appellant. 

K. A. Hamid — for Respondents. 

Judgment.— This appeal arises out of a suit * 
brought by one Sunder Singh against three per¬ 
sons for possession as mortgagee of 19 kanals 
13 marlas of land belonging to the defendants. 
The plaintiff alleged that the land had been 
mortgaged to him by the defendants' father now 
deceased. The suit was dismissed by the trial 
Court, which held that the land was ancestral 
qua the defendants but it was not shown that 
the mortgage was invalid for lack of considera¬ 
tion or legal necessity. The defendants had 
contended that the mortgage debt had been dis¬ 
charged by order of a Debt Conciliation Board, 
and this plea wa3 upheld. Finally, the plea was 
taken that the suit was barred by time. The 
mortgage was a simple mortgage executed on 
21 6 1929 to secure a sum of Rs. 548, which was 
made repayable by instalments of Rs. 100 pay¬ 
able every six months, the condition beiDg that 
upon default in payment of any instalment the 
mortgagee would be entitled to enter into posses- ^ 
sion. The trial Court held that no instalment 
had ever been paid aDd, therefore, the right to 
take possession accrued on 13-1-1930. As the suit 
was brought more than twelve years after that 
date it was held to be barred by time. On appeal, 
the learned Senior Subordinate Judge confirmed 
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the findings of the trial Court as regards the dis- 
charge of the debt by the Debt Conchiation Board 
as well as on the point of limitation. The appeal 
having been dismissed the plaintiff Sunder Singh 
has come up to this Court in appeal. 

[ 2 ] This appeal appears to me to be clearly 
barred by time as the judgment of the lower 
appellate Court is dated 18-10 1944 and allowing 
time for obtaining a copy thereof the last date 
of limitation for filing the present appeal was 
* 22-1-1945. The appeal was actually presented on 
12 3 1945. In an affidavit, the appellant furnishes 
the following explanation. Having obtained a 
copy of the judgment of the learned Senior Sub¬ 
ordinate Judge on 18 12 1944, he was instructed 
to apply also for a copy of the first Court’s judg¬ 
ment, which he did on 19-12-1944. This copy was 
completed on 12 2-1945, and he took delivery of 
it on 14-2-1945. After that, he applied for a copy 
of the order of the Debt Conciliation Board to 
which reference has been made above, and time 
was spent in obtaining this copy as well. He was 
under the impression throughout that the time 
spent in obtaining these copies, i. e., copies of the 
judgment of the trial Court and of the Debt 
Conciliation Board’s order is excluded in calcu¬ 
lating limitation. 

[8] The cause shown for the delay is, in my 
Opinion, entirely inadequate. Mr. Roop Chand 
for the appellant has argued that since it is 
required by a rule made by this Court that a 
* copy of the first Court’s judgment should be 
attached to the memorandum of every second 
appeal, it is necessary that, for the purposes of 
8. 5, Limitation Act, 1908, the time taken in 
procuring such copies should be allowed in grant, 
ing extension. According to the statute no copy 
of the.first Court’s judgment need be filed with 
the memorandum in a second appeal and on 
that basis limitation expired on 22-1-1945. Mr. 
Roop Chand'a contention amounts to this that 
his client should be allowed, under S. 5, the full 
period required by him for obtaining L copy of 
the first Court’s judgment, i. e., from 19 - 12-1944 
to 12-2-1945, and he argued that if this were done, 
his appeal would be within time. He cited in 
support a number of authorities, viz., l Lah. 83 , 1 
A. I. R. 1926 Lah. 458, J A. I. R. 1928 ALL. 41G 3 and 
A. i. r. 1936 Lah. 1007. 4 In each of these cases 
the observations made as regards allowance of 
time under 8. 5, Limitation Act, in relation to 
the procurement of a copy of the first Court’s 
judgment are in general terms, and particular 
attention was not paid to the duty of the litigant 
to come to Court with all possible diligence when 
he was already out of time for the purpose of an 
appeal according to the etatute, however, good 
the reason he might be able to present for being 
m that condition. This aspect of the matter has 
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been examined with care and adjudicated upon 
in A. I. R. 1927 Lah. 717* in which a Division 
Bench of this Court bad before them a case in 
which the appellant having in his possession 
copies of the judgment and decreo of the lower 
appellate Court, applied within limitation for a 
copy of the first Court’s judgment which waa, 
however, supplied to him after limitation had 
expired. The date of supply was 5 1-1924, and 
the appellant did not file the copy with hia 
memorandum of appeal until 14 1-1924, nine 
days later. The learned Judges who decided the 
case remarked that tbe appellant was not en¬ 
titled as of right to deduct the period spent in 
obtaining a copy of the first Court’s judgment 
but in view of the fact that he had applied for it 
before limitation for filing the second appeal had 
expired they were prepared to make an allowance 
for the time actually spent in obtaining the 
copies, viz., up to 5th January or very soon 
afterwards. They then considered the. fact that 
the appellant had allowed nine days to elapse 
before he actually filed the document. There was 
no affidavit filed on behalf of the appellant and 
learned counsel on bis behalf contended that 
having regard to the wording of S.5, Limitation 
Act, if the Court was of opinion that the appel¬ 
lant had sufficient cause for not presenting, the 
appeal, in view of the facts stated it was un¬ 
necessary to furnish any explanation for the 
delay. This contention was repelled* and it waa 
held that in order to have the benefit of 8. 6, 
Limitation Act, the appellant was bound to ex¬ 
plain every day by which the period allowed by 
the Limitation Act was exceeded thereafter. 
Since no explanation was forthcoming for the 
delay beyond 5 1-1924 and on the other hand, a 
valuable right had accrued in favour of the 
opposite party the learned Judges dismissed the 
appeal as time-barred, 

.w Hero, >t is clear tbnt the statutory period 
of limitatiou bad expired when on 14 2 1945 , the 
appellant procured a copy of the first Court’s 
judgment. This judgment was ready on 12 2 - 1945 , 
and thus there were two days of delay for which 
no explanation has teen furnished. As for the 
period from 14th February to 12th March 1945 , 
the explanation given is that the appellant used 
this time to procure a copy of the Debt Concilia, 
tion Board’s order. It is not explained under 
what misconception he spent so much time in 
obtaining this document which was quite un. 
necessary for the purposes of his appeal. It is 
suggested on his behalf that he is entitled as of 
right to the full period from 19-12 1944 to 12.9-1945, 
but this is not correct. Having obtained the copy 
m question on 14-2-1945 it was his duty to arrange 
to file the appeal along with this copy as soon 
thereafter as was possible for him. He has* 
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furnished no satisfactory explanation for the 
delay of 2 G days which elapsed before he filed 
the appeal, and, in the circumstances, the exten¬ 
sion under S. 5, Limitation Act, necessary to 
bring his appeal within time cannot be allowed 
to him. I accordingly dismiss this appeal as 
time-barred with costs. 

N S. Appeal dismissed . 

A. I. R. (34) 1947 Lahore 278 [C. N. C4.] 

FULL BENCH 

Abdul Rashid C. J., Abdur Rahman, 
Mehr Chand Mahajan, Acdhru Ram 
and Mohammad Sharif JJ. 
Gurditta Mal and others — Plaintiffs — 
Appellants v. Moliammad and another — 
Defendants — Respondents. 

First Appeal No. 233 of 1944, Decided on 8*1-1947, 
from judgment of Ram Lall and Falshnw JJ., D/- 
14-5-1946. 

Punjab Restitution of Mortgaged Lands Act 
(4 [IV] of 1938), S. 7— Mortgage or charge after 
1901 tacked on to mortgage with possession prior 
to 1901 —Restitution of possession—T. P. Act (1882), 
S. 61. 

Where a mortgagee bas been in possession by virtue 
of a mortgage created before 1901, and a second mort¬ 
gage or charge is created after 1901 on the same pro¬ 
perty with the stipulation that possession will remain 
with the mortgagee till the second mortgage is redeemed 
or the charge is paid, the Collector cannot order that 
tbe possession be banded over to the mortgagor without 
payment of the additional charge cr mortgage debt. It 
may be open to the Collector to declare that mortgagee 
entere-d into before 8-6-1901 have been extinguished: 
1944 L. L. T. 3. OVERRULED; 48 P. L. R. 493. 
Approved; 13 A. I. R. 1926 Lab. 494, Iicl. on; 17 
A. 1. R. 1930 Lab. 1034, Kef. [Para 7] 

Cases referred :— 

1. ('31) 12 Lali. 367 : 17 A. I. R. 1930 Lab. 1034 : 
130 I. C. 419, Mirza v. Jbanda Ram. 

2. ( 20) 7 Lab. 297 : 13 A.I.R 1926 Lab. 494 : 96 I. C. 
630, Punnu Ram v. Ghulam Hussain. 

3. ('46) 48 P. L. R. 498, Allah Bakhsh v. Tck Cband. 

4. ( 44) 1944 L. L. T. 3, Bansi v. L«kar. 

5. ('321 13 Lah. 660 : 19 A. I. R. 1932 Lab. 465 : L39 
I. C. 49 (F. B.), Sher Singh v. Daya Ram. 

Sharnair Chand, Narotam Singh and Parkash 
Char.d Jain — for Appellant (Gurditta Mal). 
lyr. Shuja-uddm and Khurshid Zaman — 
for Respondents. 

Abdul Rashid C. J. — The following ques¬ 
tion has been referred by a Division Bench for 

decision to the Full Bench : 

“Where a mortgagee 1ms been in possession by virtuo 
of a mortgage created before 1901, and a second mort¬ 
gage or charge is created after 1901 on the same pro¬ 
perty with tbe stipulation that po-session will remain 
with the mortgagee till tbe second ni"rig«ge is redeem¬ 
ed or tho charge is paid, can the Collector under the 
provisions of the Restitution of Mortgaged Lands Act 
order that the original mortgage be redeemed and 
posse-sion banded over to tbe mortgagor on such 
redemption ?'* 

The fact 3 of tbe case are few and simple. The 
defendants had mortgaged a certain area of land 


with the plaintiffs by means of four mortgages 
in the years 1881 , 1890, 1895 and 1898. The mort¬ 
gagees had been placed in possession of the land 
from the year 1881 . In the year 19*21 the mortgagors 
borrowed an additional sum of Rs. 2025 from the 
mortgagees and executed a registered mortgage- 
deed on Sail-1921. This deed contains the fol¬ 
lowing words: 

“We have placed the above-mentioned mortgaged 
property, in respect of which there exists a mutation 
entry in favour of tbe mortgagees regarding a charge of 
Rs. 999-S-O and on which there is also a charge of 
Rs. 297-14 0 regarding which there is no mutat on 
entry, under a further charge of Rs. 2025 of tho current 
coin. The mortgagees are already in pos-ession ot the 
mortgaged land. The interest and the produce of the 
mortgaged land counterbalance. From now onwards, 
in accordance with the old agreement, tbe interest on 
this additional amount and the produce 6hall (also) 
counterbalance. So long as we do not pay tbe present 
additional amount, the mortgaged land shall not bo 
released from mortgage. Tho agreement of further 
mortgage having been entered iDto, we have received 
and taken credit for the sum of Rs. 2025 from the 
mortgagees.” 

The defendants applied to the Collector under 
the Restitution of Mortgaged Lands Act, 1938, 
for restitution of possession of tho land in dis¬ 
pute on the basi9 of tho mortgages created prior 
to 1901. On 4-iai943, the plaintiffs instituted 
the present suit for a declaration that the defen¬ 
dants were not entitled to recover possession so 
long as they did not pay the amount of tbe fur¬ 
ther charge of Its. 2025. Tho plaintiffs’ case is 
that in respect of this charge the Collector has 
no jurisdiction to take action uuder the Restitu¬ 
tion of Mortgaged Lands Act, and that they 
cannot be deprived of tbe possession of the pro¬ 
perty in dispute without payment of this charge. 
The trial Court dismissed the plaintiffs’ suit on 
tho ground that it is open to the Collector to 
declare the mortgages of dates prior to 1901 
extinguished and to put the defendants in pos¬ 
session of the mortgaged land. An additional 
reason given by the trial Court for the dismis¬ 
sal of tho suit was that the only object of the suit 
was to have it declared that there were certain 
limitations on tho power of the Collector in deal¬ 
ing with tbe defendants' application, and that a 
declaration of this type could not be granted. 
Against this decision the plaintiffs have prefer¬ 
red an appeal to this Court, which has given rise 
to tbe present reference. 

[ 2 ] It must be clearly understood that we aro 
dealing solely with the question referred to us, 
and that it is not open to us to consider whether ^ 
the plaintiffs should or should not be given the 
declaration asked for in view of the fact that the 
Collector had not passed any order in respect of 
restitution of possession in favour of tho defen¬ 
dants when tbe present plaint was presented in 
the trial Court. 
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[3) The Punjab Restitution of Mortgaged 
Lands Act lays down that notwithstanding any. 
thing contained in any enactment for the time 
being in force, the Act shall apply to any sub- 
6isting mortgages of land, which were effected 
prior to 8-6-1901. By express terms the applica¬ 
bility of the Act is limited to mortgages which 
were effected prior to 8-6-1901, and which were 
subsisting in the year 1988. It was enacted by 
8.4 that a mortgagor to whose laud the provi¬ 
sions of the Act apply, may at any time present 
a petition to the Collector praying for restitution 
of possession of the land mortgaged. This sec¬ 
tion makes it clear that a mortgagor could pre¬ 
sent a petition under the Act only if he was a 
mortgagor of land to which the provisions of the 
Act applied i. e., the mortgage had been created 
before 8-6-1901. Under S. 5, the Collector had to 
record an order in writing whether the mortgage 
in respect of which a petition had been presented 
under s. 4 was one to which the provisions of 
the Act were applicable. If the Collector found 
that the mortgage was one to which the Act did 
not apply, he was to dismiss the petition. If, on 
the other hand, tho Collector came to the con¬ 
clusion that the mortgage was one to which tho 
Act applied, ho was to consider whether tho 
value of tho benefits enjoyed by the mortgagee 
while in possession had equalled or exceeded 
twice the amount of the principal sum originally 
advanced under tho mortgage.. If the finding 
was in the affirmative, the Collector was autho¬ 
rised to order in writing that tho mortgago be 
extinguished and where the mortgagee was still 
in possession that the mortgagor be put into 
possession of the mortgaged land. If the Collec¬ 
tor came to the conclusion that the benefits 
enjoyed by the mortgagee bad not oqualled or 
exceeded twice tho amount of the principal sum 
originally advanced, be could direct that the 
land be restored to tho mortgagor and he bo put 
in possession thereof subjeot, however, to pay. 
ment of compensation by the mortgagor to the 
mortgagee on a scale laid down in sub-a ( 2 ) of 
6.7. Section 8 of fcHe Act enacts that if the 
Collector finds that any sum is due to the niort- 
gagee by way of compensation under eub-s. ( 2 ) 
of 8.7, he shall require the mortgagor to depo 3 it 
the amount, in such manner as shall be pres- 
eribed; and, on deposit of the amount, he shall 
declare the rights of the mortgagee extinguished 
and require the mortgagee to deliver possession 
of the land to the mortgagor together with all 
documents of title relating to the land. Section 12 
of the Act lays down that no civil Court shall 
have jurisdiction to entertain any claim to enforce 
any right under a mortgage declared extinguished 
under the Act. 

. Cti It is obvious that the Act applies only to 


mortgages effected prior to 8-6-1901, and autho¬ 
rises not only the redemption of such mortgages 
but the restitution of possession to the mortgagor. 
By the express provisions of S. 2. all transactions 
by way of mortgages or charges effected after 
8-6-1901, arc excluded from the operation 
of the Act. This Act confers a privilege on a 
certain class of debtors, aud curtails the ordinary 
rights of the creditor to enforce payment of the 
entire mortgage debt in respect of mortgages 
effected prior to 8-6-1901. An Act of this descrip¬ 
tion must receive a strict interpretation and its 
operation should not be extended to transactions 
which are not specifically brought under the 
provisions of the Act. Reference may be made 
in thi3 connection to tho case in 12 Lab. 367 1 
where the following observations occur : 

' Reliance i*. however, placed on S. 1C (1), Punjab 
Alienation of Land Act, which provides that no land 
belonging to a member of an agricultural tribo shall bo 
sold in execution of any decree or order of any civil or 
revenue Court, whether made beforo or after the com¬ 
mencement of this Act. It will be seen that this section 
prohibits only the sale of the land belonging to a mem¬ 
ber of an agricultural tribe in execution of a decree or 
order of a Court. It docs not say that tho prohibition 
extend* against attachment of such land in execution 
proceedings. This being so, wo are not justified in road- 
ing into tho Act word* which are not there. It is a 
settled canon of construction of Stotutee tlmtn provision 
of this character which has tho effect of conferring a 
privilege on certain classes of debtors and of treoohing 
on the ordinary right of a creditor to realise his money 
from the property of his debtor, must receive a strict 
construction and it ought not to be extended to mattor?, 
to which it does not io term3 apply.'* 

In the present case, it was definitely stated in 
the mortgage-deed dated 80-11-1921, that so long 
a3 the additional amount borrowed on 30-U-1921, 
was not paid, tho mortgaged land shall not bp 
released from mortgage. The mortgaged land 
was in possession of the mortgagees. There is 
nothing in the Act which can prevent tho mort¬ 
gagees from retaining possession by virtue of 
this term until the additional amount borrowed 
on 30-11.1921 is paid. It does not make the 
8lightestdifference whether the additional amount 
borrowed on the security of the mortgaged land 
is considered as a charge or as a simple mort¬ 
gage. Reference may be made in this connexion 
to the case in 7 Lab. 297. 3 In this case, the 
mortgagor executed an usufructuary mortgage 
and subsequently two simple mortgages on the 
same property m favour of the same mortgagee, 
the third mortgage being also with possession, 
and it was expressly agreed that all three mort¬ 
gages were to be redeemed at the same time. 
After the mortgagor’s death bis son sued foe 
redemption of the usufructuary mortgage only 
and claimed possession without redeeming the 
other two mortgages. In these circumstances, 
it was held that there being, an express; atipuhw 
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tion between the parties that these three mort¬ 
gages should be redeemed at one and the same 
time the plaintiff was not entitled to get ]>osses- 
eion of the land without redeeming all the mort¬ 
gages. A charge-holder if he is in possession of 
the property, which is the subject-matter of the 
charge, can refuse to deliver possession till his 
charge is paid. 

[5] The question now under consideration has 
been specifically dealt with by Din Moham¬ 
mad J. in 1946 P. L. It. 498 3 It was held by the 
learned Judge that the Collector cannot extin¬ 
guish an additional charge which is created by 
registered deed and is to all intents and purposes 
a separate mortgage if effected after 8 6 3901, 
eimply because the original mortgage was 
effected before that date. It was further held 
that if the Collector deals with mortgages or 
charges created after 8-61901, his orders are 
ultra tires and are subject to the control of a 
civil Court, despite the provisions of S. 12 , 
Restitution of Mortgaged Lands Act. I am in 
respectful agreement with the view taken by 
Din Mohammad J. 

[6] The learned counsel for the respondents 
relied on a decision of the Financial Commis¬ 
sioners of the Punjab in 1944 L. L. T. 3. 4 It was 
held in this case that when the parties to a 
mortgage effected before 8-6-1901 enter on a later 
date afhr 8-6-1901 into a further transaction of 
which the effect is to place an extra charge on 
the same land, the Collector in ordering redemp¬ 
tion under S. 7, Restitution of Mortgaged Lands 
Act, is to take into account the sum originally 
advanced under the mortgage and has to ignore 
the. subsequent extra charge. I am unable to 
agree with the proposition laid down in this 
ruling. The Financial Commissioners rely on 
the Full Bench decision of this Court in 13 Lah. 
CC 0 . 6 It was laid down in that case that where 
a mortgage has been effected prior to the com- 
ing into force of the Punjab Alienation of Land 
Act, an additional advance taken on the secu¬ 
rity of the same land after that Act came into 
force on the same conditions as contained in the 
original mortgage-deed, does not attract the 
provisions of ihe Act. In the retried case, there 
was an additional advance but no new* terms 
bad been inserted, as is the case in the present 
case. As mentioned already, it is definitely 
stated in the mortgage-deed dated 80-1M921 
that so long as the mortgagors do not pay the 
additional sum of Rs. 2025, the mortgaged land 
shall not be released from mortgage. A new and 
specific contract came into being on 80-11-1921, 
and the appellants cannot be prevented from 
enforcing this term of the contract by recourse 
to the Restitution of Mortgaged Lands Act as 
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this transaction docs not fall within the purview 
of that Act. 

[7] For the reasons given above, I would holdi 
that where a mortgagee has been in possession 
by virtue of a mortgage created before 1901, and 
second mortgage or charge is created after 1901 
on the same property with the stipulation that 
possession will remain with the mortgagee till 
the second mortgage is redeemed or the charge 
is paid, the Collector cannot order that the pos¬ 
session be handed over to the mortgagor without 
payment of the additional charge or mortgage 
debt. It may be open to the Collector to declare 
that mortgages entered into before 8-6-1901 have 
been extinguished. He can, however, go no 
further and hold that the property should be 
banded back to the mortgagor without payment 
of the additional charge created after 8-6-190L 
Abduf Rahman J.—I agree. 

Mehr Chand Mahajan J.—I agree. 
Achhru Ram J.—I agree. 

Mohammad Sharif J.—I agree. 

V.B.B Deference answered. 
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SPECIAL BENCH 

Harries C. J. Abdur Rahman and 
Mehr Chand Mahajan JJ. 

Mumtaz Hussain and others—Defendants 
— Appellants v. Mt.Nek Akhtar and others , 
Plaintiffs and another, Defendant — Des¬ 
pond ents 

First Appeal No 40 of 1943, Dccidfd on 14-10-1946, 
from iudgrmnt of Harris C. J. and Abdur Rahman J., 
D/- 26-4.1945. 

(a) Custom — Applicability — Tribe consulted 
while preparing r>waj-i-am — Presumption — 
Abandonment of custom- Burden of proof. 

Where members of a tribe are consulted at the time 
of the preparation of the riicaj-iam, that raises an 
initial presumption tbit tbe tribe was governed by custom 
and the onus would lie upon any person alleging the 
contrary to displace this initial Gnus : 21 A. I. B. 1984 
Lah. 580 and l.L.B. (1937) 18 Lah. 350, Bel. on. 

[ram. 7] 

Once it is proved that a certain person was a member 
of the tribe the onus of sbowiDg that be bad abandoned 
the custom rots on tbe party alleging the same. The 
mere fact that a member of 6ucb a tribe and his 
ancestors bad taken up service and be was living in 
another place is not sufficient to difcba»ge the onus. 

[Paras 9, 10 and 11] 

(b) Custom (Punjab) — Inheritance — Sayeds of 
Gurdaspur district are governed by custom and not 
by Mahomedan law. 

Tbe Sayeds of Gurdaspur district are governed by 
custom and not by Mabomedan law in matters of 
inheritance and succession and daughters of a 8ayed in 
that district do not take aDy share in the father's estate 
in tbe presence of sods. [Paras. 11,13] 


1 1947 Mdmtaz Hussain v. Mt. Nek 

Cases referred : — 

I 1. (*34) 15 Lah. 739 : 21 A. I. R. 1934 Lah. 580 : 148 
I I. C. 862, Mt. Chbajji v. Bhagat Ham. 
j 2. (*37) I. L. R. (1937) 18 Lah. 350, Kbillu Ram v. 
Mt. Dhaoi Bai. 

3. Casa No. 1164 of 1924. 

4. (*41) 28 A.I B. 1941 Lah. 30 : 193 I. C. 469,Gholara 
Rasul v. Eafail Ahmad Shah. 

B. B. Badri Das and Malik Shaukat AH — 

for Appellants. 

Inder Dev Dua and Nazir Ahmad Mahmud — 

for Respondents 1 to 3. 
i Hoop Chand and P. N. Rozdan —for minor respon¬ 
dents 4 and 6, respectively. 

Harries C. J. — This is an appeal by the 
defendants from an order of a learned Senior 
Subordinate Judge allowing an appeal and 
remanding the case to the trial Court for disposal 
in accordance with law. The litigation concerns 
the property left by one Sayed Ahmad Hussain 
Shah who described himself in a will as a resident 
of village Kala Chachi in the district of Gurdaspur. 
Sayad Ahamd Hussain Shah had been married 
to four wives. The plaintiffs were daughters of 
the third wife whereas the defendants were sons 
and daughters by other wives. Sayad Ahmad 
Hussaiu Shah who died in June of 1936 left a will 
dealing with property of considerable extent 
The plaintiffs claimed that Sayad Ahmad Hussain 
Shah at the date of his death was governed by 
Mohammedan law and they brought a suit to 
obtain administration of the deceased’s estate 
according to Mohammedan law. Two main 
defences were raised : (l) that Sayad Ahmad 
* Hussain Shah was governed not by Mohammedan 
law but by custom; and ( 2 ) that a suit for 
administration would not lie. 

[ 2 ] Before us it is conceded that if Sayad Ahmad 
Hussain Shah was governed by Customary Law, 
then the plaintiffs’ suit was bound to fail because 
they could not take any share in their father’s 
property in the presence of his sons and as I 
have said, there were a number of sons as defen. 
dants in this case. 

[8] The learned Subordinate Judge who tried 
the case at first instance held that Sayad Ahamd 
Hussain Shah was at the date of bis death 
governed by custom in matters of alienation and 
succession. He held that by custom the daughters 
could not succeed and had, therefore, no right 
whatsoever to any part of the deceased man's 
property. That being so, their claim to admini. 
stration of the estate was bound to fail as they 
had no interest whatsoever in it. 

[4] The plaintiffs appealed and the appeal was 
heard by the learned Senior Subordinate Judge 
of Sialkot He held that Sayad Ahmad Hussain 
Shah was governed not by custom but by 
Mohammadan Law at the date of bis death and 
as Mohammadan Law gave the plaintiffs a share 
in the property they had a right to bring the 
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suit. He accordingly set aside the decree of the 
trial Court dismissing the suit and remanded the 
case to the trial Court for further hearing and 
disposal. From this order of the learned Senior 
Subordinate Judge the defendants appeal to this 
Court. 

[5l The case first came before my brother 
Rahman J. sitting singly. A point was taken 
before him that a suit for administration would- 
not lie in the circumstances and as tbe point was 
one of difficulty be referred it to a Bench. The 
case then came before a Bench consisting of my 
brother Rahman J. and myself and the only 
point argued before us was whether in the cir¬ 
cumstances a suit for administration would lie. 
The point was one of difficulty and complexity 
and we referred the matter for decision by a 
Special Bench. Tbe case, therefore, came before 
this Bench for hearing. 

[6j R. B Badri Das who appears for the appel¬ 
lants first took the point that the finding of the 
learned Senior Subordinate Judge that Sayed 
Ahmad Hussain Shah was not governed by 
custom but by Mohammedan law was clearly 
eironeous. As I have said, if the deceased is 
found to be governed by custom, then the suit 
was bound to fail and this appeal must bo 
allowed. 

[ 7 ] The learned Subordinate Judge who tried 
the case at first instance held that the deceased 
was governed by custom because in his view the 
Sayeds in the district of Gurdaspur were gover¬ 
ned by custom and tbe deceased was a Bayed. 
Reference has been made to the riwaj.i.amof 
1865 and the later riwaj i-am of 1811. It is dear 
from these documents that the Sayeds of the 
Gurdaspur district and of the Tahsil of Shakar- 
garh were consulted at tbe time of settlement 
and tbe preparation of tbe riwaj i am. There are 
references throughout to answers given by the 
Sayeds. This tbe learned Senior Subordinate 
Judge on appeal concedes though be doca not 
attach much importance to it. The fact that the 
Sayeds of this district and in particular of this 
tahsil in which Kala Chachi 19 situate were con¬ 
sulted i8 a very important faotor and it does 
raise an initial presumption that the Sayeds of 
Shakargarb Tahsil and of village Kala -Khachi 
are governed by custom. This is dear from a 
decision of Abdul Rashid J. in 16 Lah. 789* and 
from a Bench decision of this Court in 18 Lah. 
360. In these cases it has been laid down that 
where members of a tribe were consulted at the 
time of the preparation of the riwaj.i.am, that 
raised an initial presumption that the tribe was 
governed by oustom and the onus would lie upon 
any person alleging the contrary to displace this 
initial onus. That being so, the onus shitted upon 
the plaintiffs to show that Bayed Ahmad HwJ 
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sain Shah was governed by his personal law at 
(he time of his death. 

[6] The matter did not rest there because the 
defendants produced instances showing that in 
this family daughters had never succeeded. It 
is true that this evidence was oral and it would 
bo far more satisfactory if it hid been supported 
by documentary evidence which must have been 
available. However, one thing is clear that this 
evidence was not rebutted in any way and the 
plaintiffs being members of the family must have 
been aware of the true state of facts. Further, 
it has to be remembered that such instances are 
not of very great value because if members of a 
family are living amicably together, daughters 
frequently do not insist upon their strict legal 
rights. However, the fact remains that there 
was no instance before the Court in this case of 
a daughter ever having succeeded to her father’s 
property in the presence of brothers. A judicial 
instance was also cited to the learned Subordi¬ 
nate Judge namely the case of Rahmat Ali 
Shah v. Mohammad Ashraf decided by Abdur 
Raoof J., case No. 11G4 of 1924 s (Ex. D/4). In 
that case the learned Judge held that the Sayeds 
of the Gurdaspur district were governed by 
custom and not by Mohammedan law. 

19] On this material the trial Court held that 
daughters had no interest whatsoever in the 
property because the deceased was governed by 
custom. The learned Senior Subordinate Judge 
was of opinion that the dfCe&sed was not gover¬ 
ned by custom because ho and some of his 
ancestors had taken up service and had gone to 
reside in towns. The deceased bad in fact 
resided for some time at Ichhra which is now a 
suburb of Lahore but it is to be observed that 
in the year 1938 Ichhra was undoubtedly a village 
and is still recorded as a village, the inhabitants 
of which invariably claim that they were gover¬ 
ned by custom. In any event the fact that Sayed 
Ahmad Hussain Shah and some of his ancestors 
had taken to service is not in itself sufficient to 
establish that they hod abandoned custom and 
had adopted Mohammedan law. 

[101 Once it was shown that Sayed Ahmad 
Hussain was a Sayed of Kala Chechi, the onus 
rested on the plaintiffs to prove that he had 
abandoned custom and this onus i3 not one that 
could easily be discharged. It i3 true that he had 
taken up service and was living in Ichhra but 
it is equally true that he regarded himself as 
3till a resident of his Dative village because he 
90 described himself in the will-which he made. 
Further, it i3 clear that, if not in the village of 
Kala Cbechi, he certainly owned milkiyat in the 
Tahsil of Shakargarh. The learned Senior Sub. 
ordinate Judge appears to have thought that the 
deceased owned nothing in this Tahsil and there- 
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fore although he was originally a Sayed of the 
Tahsil custom could not apply to him. The 
learned Senior Subordinate Judge however over¬ 
looked the fact that the plaint itself disclosed 
that there was a claim to milkiyat in this Tahsil 
and the record makes it quite clear that at the 
time of his death he had occupancy rights in his 
native village. In short, he had never given up 
his interests in agriculture though his main oc¬ 
cupation was service. Further, he had a resi¬ 
dential house in his village which shows that he 
maintained his connection with the village. 

[ill What it comes to therefore is that the 
only evidence upon which it could be held that* 
Ahmad Hussain Shah had abandoned custom 
was the evidence that he and some of hi3 ances-' 
tors had taken up service. In ray view su ch* 
evidence does not discharge the onus which rests 
on the plaintiffs. On the contrary, it seems to 
me that the whole of the evidence in this case 
points clearly to the fact that Sayad Ahamad 
Hussain Shah was still governed by custom of 
the Sayeds in this village and Tahsil, 

[ 12 ] In conclusion, I may mention that there is 
a recent decision of this Court reported in A.I.R. 
1941 Lab. 30 4 in which a Bench of this Court laid 
down generally that the-Sayeds of Gurdaspur 
district are governed by what is called the usual 
Customary Law in the matter of alienations and 
that ancestral immovable property cannot be 
alienated by the holders without necessity. This 
case also supports the findiug of the learned Sub¬ 
ordinate Judge that custom governed this case. 

[13] In my judgment, the learned Subordi-j 
date Judge was clearly right in holding that 
custom governed Sayed Ahamad Hussain Shah 
and the decision of the learned Senior Subordi-I 
nate Judge upon this point cannot possibly be 
sustained. 

[14] As I have said, once it i3 held custom 
applied the second and far more difficult point, 
namely, the maintainability of an administration 
suit cannot possibly arise. Therefore, it is un¬ 
necessary to express any opinion upon the ques¬ 
tion which caused my brother Rahman J. and 
myself to refer thi3 case to a Special Bench. 
The appeal must succeed on the finding that the 
deceased was governed by custom. 

[ 15 ] In the result, therefore, I would allow 
this appeal, set ft3ide the order of the learned 
Senior Subordinate Judge and restore the decree 
of the trial Court dismissing the plaintiffs’ suit. 
As this is a dispute between brothers and sisters, 

I think the proper order would be that the 
parties should bear their own costs throughout. 

Abdur Rahman J.—I agree. 

Mehr Chand Mahajan J.— I agree. 

n.s.d. Appeal allowed . 
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Abdur Rahman and Mahajan JJ. 

Muzaffar Hussain — Appellant v. Hakim 
Rai — Respondent. 

Letters Patent Appeal No. 6 of 1946, Decided on 
10-1-1947, from judgment of Muhammad Munir J., 
in C. 0. No. 73 of 1945, D/- 1-11-1945. 

•Companies Act (1913), S. 216—Voluntary liqui¬ 
dation — Application for public examination of 
director. 

By S. 216, powers have been given to the Court at 
the instance of a voluntary liquidator to enforce calls, 
stay proceedings or belp him in any other matter, 
which can only mean matters similar to the enforcing 
of calls etc. The public examination of a promoter or 
director of a company cannot be said to be a matter 
similar to the enforcing of calls or staying of proceedings 
etc. It is the exercise of ordinary functions of a company 
Judge and not the exercise of his extraordinary func¬ 
tions that seems to have been contemplated in S. 216 
of the Act. In any case, S. 216 has to be read in the 
light of the phraseology employed in S. 196 (1) and (2) 
in S. 177-B (2) of the Act. [Para 5] 

Thus, in a voluntary winding-up an application for 
ublio examination of a director cannot be made under 
196. 7 A. I. R. 1920 Bom. 284, Dissent.; 1S96 A C. 
146 and (1910) 2 K. B. 697, Del. on. (Para 12) 

Cases referred:— 

1. ( 20) 44 Bom. 459 : 7 A. I. R. 1920 Bom. 284 : 55 
I. C. 831, Newroji Pudumji v. L&xman Moresbw&r. 

2. (1896) 1896 A. C. 146, Ex parte George Staplyton 
Barnes. 
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Mahajan J.— This is an appeal under cl. 10 , 
of the Letters Patent from a judgment of my 
brother Munir, dated 111.1945, delivered in 
exercise of the jurisdiction under the Com¬ 
panies Act. In the matter of the Swastika 
Financial (Agencies) Ltd., in voluntary liquids, 
tion, the voluntary Liquidator made an applica¬ 
tion for tho public examination of Hakim Rai, 
an ex.director, under ss. 196/215 (2ic?), Companies 
Act, 7 [VII] of 1913. A preliminary objection was 
taken to this application on behalf of the respon. 
dent. The objection was to the effect that since 
the company was not being wound up compul¬ 
sorily, an application under s. 196 of the Act 
could not be maintained. Thi9 objection was 
given effect to by the learned Company Judge 
and bis decision is now being challenged in this 
appeal. 

[2) It was contended on behalf of the appel¬ 
lant that this Court had jurisdiction to order 
public examination of an ex-director of a com. 
pany even in cases of voluntary liquidation and 
that the provisions of s. 196, Companies Act, 
were not restricted only to cases where the com¬ 
pany had been compulsorily wound up. Reliance 
was placed on the provisions of S. 216 of the Act. 
The relevant portion of this section is in these 
terms: . . 


“The liquidator or any contributory or creditor may 
apply to the Court to determine any question arising in 
the winding up of a company, or to exercise, as respects 
the enforcing of calls, staying of proceedings or any 
other matter, all or any of the powers which tho Court 
might exercise it the company were being wound up by 
the Court.. . 

[3] It wa9 argued that the Court could exer¬ 
cise all or any of tho powers which it possesses 
if the company was being wound up by the Court, 
on an application made by a voluntary liquida¬ 
tor. For the construction sought to be placed on 
this section by the learned counsel a Bench deci¬ 
sion of the Bombay High Court in the case of 44 
Bom. 459 1 was quoted as a precedent. The 
learned Chief Justice who delivered the judgment 
in the case made the following observations: 

“It has been argued by the appellants that that 
section does not give the Court power to make an order 
on the application of a voluntary Liquidator, for the 
examination of persons, who were counocted with the 
company, with regard to its management or formation. It 
>9 difficult to see where the basis Of that argument lies. 
Section 215 (216?) is framed in tho very widest terms. It 
enables tho Court to make any order, which it might 
Lave made in a compulsory winding up, in favour of a 
voluntary Liquidator, if it thinks that the exercise of 
that power is just or beneficial. It werns to mo it is 
quite useless to refer to any other 6*ction6 of the Act in 
order that we maj give its proper meaning to S. 2 L 5 (216?). 
There is no ambiguity whatever in that section. There¬ 
fore, l am very clearly of opinion ihat voluntary Liqui¬ 
dator is entitled to come to the Court and ask the Court 
to make an order for the examination of witnesses, 
which the Court may make on the application of an 
Official Liquidator under S. 196 of the AoL” 

This decision, therefore, supports the contention 
raised on behalf of the voluntary Liquidator. 

[4] On behalf of tho respondent the soundness 
of this decision was questioned and it was sug¬ 
gested that tho interpretation placed on the 
languago of s. 216 of the Act in that decision was 
erroneous. In support^ of his contention the 
learned counsel drew our attention to the corres¬ 
ponding provision of the English law and the 
interpretation placed in England on the corres¬ 
ponding sections. It was argued that before a 
Court could order public examination of a direc¬ 
tor or a promoter of a company and exercise a 
jurisdiction conferred upon it under 8. 196, 
certain conditions laid down by the section had 
to be fulfilled and none of those conditions could 
possibly be fulfilled in the case of a voluntary 
liquidation. In order to fully apprehend the point 
raised on behalf of the' respondent it is necessary 
to set out tho provisions of s. 196 (l) and (2) of 
the Act. They are in these terms: 

"(l) When an order has been mado for windiug up a 
company by tho Court, and. the official liquidator has 
applied to the Court stating that in his opinion a fraud 
has been committed by any person in tbe promotion or 
formation ol the company, or by any director or other 
officer of tho oompany in relaUon to the company siuoe 
iis formation the Court may, after consideration, of the 
application, direct that any person who has taken any 
part in tho promotion or formation of tbe oompany or 
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t^n a director, manager or other officer of the 
company, shall attend before the Court on a day appoint¬ 
ed by the Court for that purpose, and be publicly 
examined as to the promotion or formation or the 
conduct of the business of the company, or as to his 
conduct and dealings as director, manager or other 
officer thereof.” 

"l-J The official 1 qoidator shall take part in the 
examination, and for that purpose, may, if specially 
authorised by the Court iu that behalf, employ such 
legal assistance as may be sanctioned by the Court.” 

[5] From the phraseology employed in the 
section it appears that it is a condition precedent 
for the exercise of jurisdiction conferred by the 
section on the Court that the Official Liquidator 
, should have maie an application to the Court 
stating that in his opinion a fraud has been 
committed by any person in the promotion or 
formation of the company. The Court can direct 
public examination only after consideration of 
the points raised in the application. It is also 
mandatory on the Official Liquidator to take 
part in the examination. None of those condi¬ 
tions can apply to the case of a voluntary liquida¬ 
tion. Reference wa3 also made to s. 177 B of the 
Act which runs thus: 

"The official liquidator may &!=o, if he thinks fit, 
make a further report, or farther reports, stating the 
m a n ner in which the tomp-my was formed and whether 
in bis opinion any fraud has been committed by any per¬ 
son in its promotion or formation, or by any director cr 
other officer of the company in relation to the company 
since the formation thereof, and any other matters 
which in bis opinion it is desirable to bring to the notice 
of the Court.” 

It is this re|X>rt submitted by the Official 
Liquidator, a responsible person appointed by 
the Court in compulsory winding up which forms 
the basis of an order of public examination under 
S. 196 of the Act The power of the Company 
Judge under s. 195 is an extraordinary power 
conferred by the Act ancj in view of the nature 
of the power a double safeguird has been pro¬ 
vided by the Uw for protection of persons who 
may be unnecessarily harassed by an order 
of public examination in company matters. The 
first safeguard is an investigation of the matter 
on which public examination has to be conduct¬ 
ed by the Official Liquidator. Under s. 177B ( 2 ) 
it is provided that the Official Liquidator may 
make a further report to the Court stating whe¬ 
ther in his opinion any fraud ha3 been commit¬ 
ted by any person in the promotion or formation 
of the company. This provision presupposes an 
investigation of a judicial nature by the Official 
Liquidator himself. After the Official Liquidator 
has arrived at a conclusion it is then and then 
only that he can make an application under 
S. 196 (l) to the Court and make an allegation 
in the application that in his opinion a fraud 
has been committed. At this stage the Court ap¬ 
plies its own mind to the opinion expressed by 
the Official Liquidator and it is only after two 


judgments, have been brought to bear on the 
subject, one by the Official Liquidator and the 
other by the Court, that a public examination of 
a delinquent director or promoter of a company 
can be ordered. At least one of these safeguards 
cannot be said to have been provided by the Act in 
the case of a voluntary liquidation. The language 
of S. 216, therefore, cannot be construed in the 
manner in which it was construed by the Bombay 
decision. Section 216 enables a voluntary Liquida¬ 
tor to apply to the Court to determine any ques¬ 
tion arising in the winding up of a company, or to 
exercise, as respects the enforcing of calls, stay¬ 
ing of proceedings or any other matter, all or 
any of the powers which the Court might exer¬ 
cise if the company were being wound up by the 
Court As I read the section in plain terms, by 
it powers have been given to the Court at the' 
instance of a voluntary Liquidator to enforce' 
calls, stay proceedings or help him in any other’ 
matter, which can only mean matters similar to' 
the enforcing of calls, etc. These words can only 
be read ejusdem generis with the enforcing of 
calls and the matters following it. The public 
examination of a promoter or director of a com¬ 
pany cannot be said to be a matter similar to 
the enforcing of calls or staying of proceedings, 
etc. It is the exercise of ordinary functions of a 
Company Judge and not the exercise of his ex¬ 
traordinary functions that seem to have been' 
contemplated in s. 216 of the Act. In any case,- 
S. 216 of the Act, has to be read in the light of 
the phraseology employed in S. 196 (l) and (-2) 
and in S. 177B (2) of the Act and if it is read in 
the light of those provisions, then it cannot be 
interpreted in the wide manner in which it was 
interpreted in the Bombay judgment. With due 
deference, therefore, to the opinion expressed by 
the learned Judges of the Bombay High Court, 

I am unable to accept the interpretation placed 
on the phraseology of 5. 216 by them. 

[61 The view that I am taking is fully sup¬ 
ported by the English decisions on the subject 
and that is the view that has been accepted by 
all the leading text-book writers on Company 
Law. Section 21G of the Indian Act, is in lan¬ 
guage identical with S. 252, English Company 
Act. while S 196 corresponds to S. 216 of the 
English Act Section 177B, which was introduced 
in the Indian Act, in the year 1929, CDrresponds 
to S. 1S2 of the English Act. It may be pointed 
out that when the Bombay decision was pro¬ 
nounced S. 177B had not been introduced 
in the Indian Companies Act. The law io Eng¬ 
land on this subject ha3 been placed beyond 
controversy by the clear language of S. 182 of 
the Companies Act, 1929. Sub-clause (8) of that 
section enacts that if the Official Receiver states 
in any such further report as aforesaid that in 
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his opinion a fraud has been committed as 
aforesaid, the Court shall have the further 
powers provided in ^s. 216 and 217 of the AcL 
Sections 216 and 217 of the Act of 1929 corres¬ 
pond to s. 196 of the Indian Act. Section 182 of 
the English Act, therefore, in clear language 
says that for the exercise of further powers con¬ 
ferred on the Court by ss. 216 and 217 a further 
report by the Official Liquidator to the effect 
that in his opinion a fraud has been committed 
is a condition precedent Section.l77B (2) of the 
Indian Act, does not employ language identical 
is terms with S. 182 (3) of the English Act, but 
it was urged, and rightly, that the enactment of 
sub-s. (8) of s. 182 of the English Act, clarified 
the law that already existed in England on the 
subject. Section 177B (2) of the Indian Act is in 
terms identical with S. 148 of the English Com¬ 
panies Act, 1908, which repeated the provisions 
of the earlier Act of 1890. If s. 143 of the Eng¬ 
lish Act, and the earlier section which was in 
similar terms have been construed in England 
as now expressly provided in sub s. (3) of S. 182 
of the English Act, than there is absolutely no 
reason for not construing S. 177B (2) read with 
S. 196 (l) and (2) of the Indian Act, on similar 
lines and for holding that on this point the law 
in India and England is the same. 

(7l In 1896 A. c. 146, 3 the House of Lords 
considered 8. 8, sub s. (3), Companies Act, 1890 , 
which was a provision identical in terms with 
S. 177B (2) of the Indian Act and similar to 
9.148 of the English Aot of 1903 on which the 
Indian Act was founded. The House of Lords 
in that case ruled that a Court has no jurisdic- 
tion to direct any person to be publicly examined 
unless the Official Receiver has made a further 
report from which it appears that in bis opinion 
a fraud bos been committed by a person in the 
promotion or formation of the company, or by a 
director or other officer of the company in rela¬ 
tion to the company since its formation. It was 
further observed that the power to direct a pub¬ 
lic, examination o£ the persons mentioned in 
sub.s. (3) did not apply to any one of them 
against whom a prima facie case of fraud has 
not been disclosed by the further report of the 
Official Receiver. Lord Halsbury # Lord Chief 
Justice, made the following observations: 

tolL2L iel ? thinking, with the utmost deference 
nmviti™. 1 ° P ' nl0Q9 thttt baTe be«n given, that the 

The Legislature, for 

at what the 1 mean when 0110 looks 

to tbfl formntfm? of . lcgls ation haa been reference 

cordingly tho Legislature,, where the Court has made 


an order for windiog np a company, imposed upon the 
official receiver a duty a9 soon as practicable after the 
receipt of a statement of the company’s affairs to submit 
a preliminary report to the Court. That preliminary 
report wo3 to contain ‘the amount of capital issued, 
subscribed, and paid up, and the estimated amount of 
assets and liabilities.' That was an Actual duty cast 
upon the official receiver. If the company had failed, 
he was to report 'as to the causes of the failure,' and 
whether, in the opinion of the official receiver, ‘further 
enquiry is desirablo as to any matter relating to the 
promotion, formation, or failure of the company, or the 
conduct of the business thereof. So far there seen^ to 
be no difficulty, and no necessity for further exposition 
of tho object and meaning of the legislation that was 
then arrived at. 

But then there came what seems to me to be an 
absolutely independent and separate set of provisions, 
and that was thAt if the official receiver thought fit he 
was to make a further report. The expression ‘if he 
thinks fit' must of course moan if he arrives at a yudi- 
cial conclusion in his own mind that such facts are be¬ 
fore him, and in proof, that it becomes his duty. It is 
left to him to do it if he thinks fit ; it is not made 
necessary for him to do it in every case, but only in 
such cases as in his judgment demand 6uch a course to 
be pursued. 'If he thinks fit' he is to make a further 
report or further reports, stating the manner in which 
the company was formed, and whether in his opinion 
any fraud has been committed by any person in the 
promotion or formation of the company, or by any di¬ 
rector, or other officer of the company, in relation to 
the company since the formation thereof,and any other 
matters which in his opinion it is desirablo to bring to 
tho notice of the Court. . 

My Lords, the next sub-3ection, upon which the 
wbolo question turns begin* with these words : “The 
Court may, after consideration of any such report." 
Now, the first question which arises is as to a point on 
which Mr. Ingle Joyce relies: be sAys he relies upon the 
literal meaning of tho words. I confess, to my mind, 
reading those words as I have read them, it seems to 
me reasonably plain that the word 'such' there refers 
to the last preceding provision, and that what the 
draftsman was doing was this, after having provided 
for these general reports which have reference to tho 
status and conduct of the company and its affairs he 
goes on to provido that where a specific report has been 
made with reference to some person who has committed 
a fraud, the Court is then invested with a new jurisdic¬ 
tion. 'The Court may, afler consideration of any such 
report, direct that any person who has taken any part 
in the promotion or formation of the company or has 
been a director or officer of the company, shall attend 
before the Court on a day appointed by the Court for 
that purpose, and bo publicly examined as to the pro¬ 
motion or formation of the company, or as to tho con¬ 
duct of the business of the oompany, or aa to his 
conduct aud dealings as a director or officer of the 
company.' 

Now, in tho firet place, it is obvious to inquire what 
Gan bo the sense or meaning of those provisions, unless 
they have reference to the report which colls attention 
to the fact that some person has committed a fraud in 
tho promotion or formation of the oompany, or since the 
promotion or formation of the company. Thosotwo pro¬ 
visions seem to be corrclativo. What is the sense or 
meaning of them unless they are correlative? And it 
they are, certain consequences aro to follow. What are 
the consequences ? At first sight one would say that, ii 
the object is a public examination, and if tho public exa¬ 
mination is to be upon the subject whioh has been by 
the hypothesis called to the attention of the Court br 
any such report, the person against whom the allegation 
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is made is catnrallj the person wbo is to be brought 
before the Court and examined in respect of it. I mean, 
the broade-t possible view of any such legislation would 
at once suggest that the person who has been reported 
as guilty of fraud is to be examined, and he is to be 
summoned to answer upon the subject. Certain conse¬ 
quences follow upon that. If he is summoned, and if he 
is exculpated, he is to get his costs; if not, he is to be 
brought there at his own expense. There are provisions 
whereby before he is examined, ‘The person examined 
shall at his cwn cost, prior to such examination, be fur¬ 
nished with a copy of the official receiver's report, and 
shall also at his own cost be entitled to employ at such 
examination a solicitor with cr without counsel, who 
shall be at liberty to put such questions,* and so cn. If 
all these previsions have reference to a person who is 
incriminated by the repert, and who is brought there in 
the position of a person against whom a suggestion 
is made that he has been guilty of fraud, the whole 
system, the whole code thereby created, is intelligible 
and rational, and one can understand what the mean¬ 
ing of each part cf it is; each part of it reflects light 
upon the ret. But if because a preliminary case has 
teen made again*! A as bemg guilty of fraud—if because 
A has been in that 6ense incriminated by the offic-al 
reoiver, D can be summoned and made subject to a:1 
these consequences, although no preliminary charge of 
fraud has been made against him at all, the whole thing 
becomes irrational and unintelligible." 

[6] The learned Lord towards the concluding 
portion of his judgment made the following 

further observations: _ . . 

“It seems to me that it follows as essential to the 
jurisdiction cf the Court that there should be a prelimi¬ 
nary finding, which is the foundation of that jurisdic¬ 
tion. namely, that fraud has been committed by the 
individual p*r*on who is pointed out by the report, and, 
in the absence of that finding, 1 am of opinion that the 
Court would have no jurisdiction." 

Lord Watson and Lord Hershell expressed simi¬ 
lar opinions. Thi3 case very strongly supports 
the interpretation that I place on the provisions 
of Ss. 216, 196 and 177B of the Act. 

[9] In (1910) 2 K. B. 697, 3 the Court of Appeal 
made similar observations on the provisions of 
6. 148 , Companies (Consolidation) Act, 1908. which 
I have already fainted out is in terms identical 
with ss. 177B and 196 of the Indian Act. It was 
there said that 

“there is no power to direct a person to attend to be 
examined unless the official receiver has pledged himself 
to this extent, that he must say. ‘In my opinion I think 
that A. B. and C. D., who are directors and officers of 
the company, have been guilty of fraud in the promo¬ 
tion of the company’; then the Court may make an 
order requiring the directors to attend. The official 
rtcdver'6 duties are not then over. There is a positive 
obligation upon bim from which he cannot escape. Su °’ 
section (4) provides : 4 lhe official receiver shall take 
part in the examination, and for that purpose may, it 
specially authored by the Board o! Trade in that 
behalf, employ a solicitor with or without counsel. 
Again there is no discretion in the matter; he is merely 
a public official discharging public duties for the public 
welfare. The liquidator may attend, but be need not 
attend, and so may a creditor or contributory. The 
person who is examined is sworn. The person examined 
^required at his own cost before his examination, if he 
wants to procure the offic.al receiver s report, to pay tor 
it. He may at his own cost employ a solicitor with or 

without counsel.” 


A. I. R. 

This case also, therefore, supports the contention 
raised on behalf of the respondent 

[ 10 ] As I have ]X)inte^ out, the various text 
writers on this subject have expressed opinions 
in support of the contention raised by the counsel 
for the respondent In Edn. 11 of Buckley’s Law 
and Practice under the Companies Acts, at a 466 
it is stated that an order for public examination 
cannot be made by virtue of S. 252 in a volun¬ 
tary winding up. Section 252 of the Act of 1929, 
as already pointed out, corresponds to S. 216 of the 
Indian Act In Palmers Company Precedents, 
Edn. 15 at p. 609, the matter has been discussed 
at great length, and it has been said that the 
further report by the official receiver in the exer¬ 
cise of hi3 judicial discretion is a condition pre¬ 
cedent for an order of public examination. It 
has been further said that the further report 
must not only state the person whom it is wished 
to examine, but it must also state facts showing 
the basis for the official receivers opinion and 
warranting the Judge in calling upon the ptrson 
implicated for an explanation. The function of 
the official receivers a3 to reporting and as to 
applying for public examinations, is one which 
they perform as officers of the Court, and they 
must act on their own responsibility and not 
under the control of the Board of Trade. 

[ 11 ] Stiebel’s Company Law and Precedents, 
Edn. 3, vol. 2 at p. 1123 discusses this matter 
under the heading' Differences between Compul¬ 
sory and Voluntary Winding up.” The following 

quotation may be cited with advantage : 

“The main distinctions between a voluntary winding- 
up, whether under supervision or not, and a. 0 ?®*™** 
winding-up are that in the former the official Receiver 
is never liquidator. There U no report or further report 
by the official receiver, and most important of all, 
can be no public examination." . . 

[ 12 ] For the reasons given above, I am ol in 

opinion that the learned Single Judge was rig 
in his decision that in a voluntary winding up 
an application for public examination of a direc¬ 
tor could not be made under the “ 

S. 196, Companies Act. The view that the earned 
Company Judge took is fully supported by 
English law on the subject and by the intorp - 
tation that I have placed on the variouspen¬ 
sions of the Act bearing on the subject. T 
result, therefore, is that this appeai oannot sue- 
ceed and I would, accordingly, dismiss> * 

view of the fact that the appellants contention 
was supported by a decision of the Bomtej K * 
Court, which is the only Indian authority on the 
point, I would leave the parties to bear their 
own costa in thi3 Court. 

Abdur Rahman J. — I agree. 

Y B B. Appeal dismissed- 
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Nanhu — PIainti )/— Appellant v. Rahim 
Bakhsk and another — Defendants—Respon¬ 
dents. 

Second Appeal No. 1230 of 1945, Decided on 12*11- 
1946, from decree of Senior Sub-Judge, Karnal, D/- 
6-3-1945. 

Custom (Punjab) — Pre-emption — Proof—Evi¬ 
dentiary value of compromise or consent decree is 
gTeat when property involved is considerable. 

In ca6e of instances evidenced by compromise or 
consent decrees the evidentiary value of each instance 
must depend upon the surrounding circumstances. If 
the property involved in the instances is considerable 
and there is reason to believe that the compromise was 
not really the result of the defendant's anxiety to avoid 
litigation and the inconveniences flowing therefrom but 
was motivated by his consciousness of his not having 
even a presentable case, the weight to be attached to 
eueb an instance will be great and may even be greater 
than that to be attached to an instance evidenced by a 
decree passed after contest. On the other hand, if the 
surrounding circumstances show that the property in¬ 
volved was of small value and that the defendant con¬ 
fessed judgment or allowed a consent decree to be passed 
against himself in order to gain some advantage or 
merely to avoid inconveniences necessarily implicit in 
all litigation, the weight to be attached to such an 
instance will be practically nil. [Para 3] 

Tek Chand — for Appellant. 

Dina Nath Dhasin — for Respondents. 

Judgment. — This is a second appeal from 
tbo decree of the learned Senior Subordinate 
Judge of Karnal, affirming on appeal the decree 
of a Subordinate Judge of Karnal, dismissing 
the plaintiff’s suit for possession by pre emption 
of a vacant site situate in Mohalla Majri also 
known as Mohalla Tabartera of the town of 
Shahabad. 

[ 2 ] The sole question that arises for decision 
in this case is whether the plaintiff has succeeded 
in proving the prevalence in the Mohalla of a 
custom of pre-emption. Before starting his argu¬ 
ments, Mr. Tek Chand, the learned counsel for 
the appellant, drew my attention to an appeal 
pending in the Court from the judgment of 
Mr. Indar Kishan Wali, District Judge of Karnal, 
dated 12-6.1946, decreeing a suit for pre-emption 
in respect of residential property situate in 
Mohalla Qazian and requested that the two cases 
should be heard together in order to avoid a 
possible conflict of decisions. The judgment of 
Mr. Indar Kishan Wali proceeds mainly on the 
ground that Mohalla Qazian was not a recognised 
sub-division of the town of Shahabad for the 
purpose of pre-emption and that the custom of 
pre-emption had been proved to prevail generally 
in the town of Shahabad. The decision as to 
whether Mohalla Qazian is or is not a recognized 
sub-division of the town of Shahabad is based 
on the particular facts of that case, by far more 
the .most important faot being that there were 


only as many as 80 houses in that Mohalla. The 
ciicumstancps of Mohalla Majri where the pro¬ 
perty now in dispute is situate appear to be 
substantial^ different because, on the plaintiff's 
own admission, there are as many as 300 housee 
in that Mohalla. Besides, the fact ol Mohalla - 
Majri beiog a recognised sub-division of the 
town of Shahabad for the purpose of the Pre¬ 
emption # Act was never denied by the plaintiff. 
There was no issue obtained on that subject 
The issue as framed presupposed the said 
Mohalla being such a sub division. The plaintiff 
himself in his evidence spoke of Mohalla Majri 
in terms which leave no doubt in my mind as 
to bis admitting it to be a recognised sub division. 
Some other witnesses examined by the plaintiff 
also made similar admissions. Under the circum¬ 
stances, I do not think any useful purpose will 
be served by bolding ovor # the present case till 
the second appeal prtsented in this Court from 
the judgment of Mr. Indar Kishan Wali is finally 
disposed of or by directing that the two cases 
be heard together. Each of the two case9 has to 
be decided on the evidence produced by the par¬ 
ties and obviously the method of approach in 
the two cases cannot be the same. 

[3] In so far as the evidence in support of the 
custom propounded by the plaintiff is concerned, 
there are only two instances adduced in support 
of that custom and one instance against it. Out 
of these two instances, one is evidenced by 
Ex. P-l, a judgment of a Subordinate Judge, 
dated 29-7-1911. in which a deoreo for possession 
by pre-emption of residential property situate 
in this Mohalla was passed aftor contest, the 
decision on the question of custom proceeding 
on the ground that the custom of pre-emption 
prevailed generally in the town of Shahabad. It 
6 eems that during the .trial of that case one 
other judicial instance of a successful exercise of 
the right of pre-emption in this Mohalla was 
also produced. The second instance.in support 
of the plaintiff's claim is a compromise decree 
for possession of a residential house by pro T 
emption. In case of instances evidenced by com- 
promise or consent decrees the. evidentiary valuo 
of each instance must depend upon the surround¬ 
ing circumstances. If the property involved in 
the instanoea is considerable and there is reason 
to believe that the compromise was not really 
the result of the defendant’s anxiety to avoid 
litigation and the inconveniences flowing there¬ 
from but was motivated by his consciousness of 
his not having even a presentable case, the weight 
to be attached to such an instance will be great 
and may even be greater than that to bo attached 
to an instance evidenced by a decree passed aftq* 
contest. -On the’ other hand, if the surrounding 
circumstances show that the property involved 
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was of small value and that the defendant con¬ 
fessed judgment or allowed a consent decree to 
be passed against himself in order to gain some 
advantage or merely to avoid inconveniences 
necessarily implicit in all litigation, the weight 
to be attached to such an instance will be practi¬ 
cally nil. Exhibit P 3 shows that the property 
involved in that instance could not be consider¬ 
able, the decree having been passed in the plain- 
fciiTs favour subject to payment of rs. 160 only. 
There is no evidence on the record from which 
it may be possible to find out if the compromise 
was entered into by the defendant by reason of 
■his consciousness of his having no fightable case 
or just to avoid litigation or gain some advantage 
which be might not get if after contest the case 
was decided against him. Under the circum¬ 
stances, I do not consider this instance to be by 
any means a particularly valuable instance. As 
against these two instances, there is an instance 
evidenced by Ex. D-5, a judgment of Sh. Karam 
Uabi, Subordinate Judge, Karnal, in which it 
was held that the custom of pre-emption did not 
prevail in Mohalla Tabratora. There is no 
evidence produced to prove the prevalence of the 
custom generally in the town, while, on the other 
band, the defendant has produced copies of two 
judgments, namely, Exp. D C and D-7, in which a 


>HIR Ahmad (Cornelius J.) A. I. R. 

was Dothing in the transaction on which the alleged 
real owner could base hia claim as a beneficiary. 

Som Datta — for Appellant. S] 

Mohd. Akram for Darbari Lai — for Respondents. 

Judgment.—The appellant Mohammad Shafi 
obtained a decree in 1936 against two persons, 
Khuda Bakhsh and his son Habib Ahmad, and 
in execution thereof attached a portion of a 
house, which forms the 9uit property. Bashir 
Ahmad another son of Khuda Bakhsh objected 
that the house belonged to him, and his objec¬ 
tion having been allowed, Mohammad Shafi 
brought the suit out of which the present appeal 
arises for a declaration that Bashir Ahmad had 
no concern with the house, which was liable to 
attachment and sale in execution of the plain¬ 
tiff s decree. The trial Court awarded a decree, 
holding that the sale dated 21-1-1944 upon which 
Bashir Ahmad relied was in fact a benami 
transaction, and the real purchaser was Khuda 
Bakhsh. On appeal, the learned District Judge 
reversed this finding. He was of the opinion 
that the circumstances showed that the true pur¬ 
chaser was Bashir Ahmad, and he accordingly 
accepted the appeal and dismissed the plaintiff’s 
suit. The plaintiff has now appealed to this 
Court. 


contrary view was taken and the custom of pre¬ 
emption was not found to prevail generally in 
the town. 

[4] Under the circumstances, I do not find any 
reason to disagree with the view taken by the 
two Courts below and, affirming their concurrent 
decisions, dismiss this appeal with costs. 

W.N.G. - Appeal dismissed . 

A. I. R. (34) 1947*Lahore 288 (C. N. 68.] 
Cornelius J. 

Mohammad Shafi — Plaintiff — Appel¬ 
lant v. Bashir Ahmad and others — Defen¬ 
dants — Respondents . 

Second Appeal No. 1119 of 1945, Decided on 
13-11-1946, from decrco of District Judge, Jullundur, 
D/- 11-4-1945. 

Benami transaction—Essence of—There must be 
real and ostensible owner—Real owner must be in 
position to enforce rights of beneficiary—Alleged 
real owner heavily in debt—Consideration flowing 
from ostensible owner — Transaction held not 
benami. 

The essence of benami purchase is that there should 
be a real purchaser as well as an obstensible purchaser 
and the real owner should be in a position to enforce 
the rights of a beneficiary in trust against the ostensible 
owner. Where the person alleged to be the real owner 
is proved to be so heavily in debt that no person would 
have entered into a benami transaction with him and 
it iB also conclusively shown that tbe consideration for 
the transaction flowed throughout /rom tbe ostensible 
owner though ho had to borrow money for that purpose, 
the transaction could not be said to be benami, as there 


[ 2 ] In my view, the decision of the learned 
District Judge is plainly correct. The facts re- 
lating to the suit property are that it originally 
belonged to Khuda Bakhsh. One Kalian who is 
brother-in-law to Bashir Ahmad, being the son 
of his maternal uncle obtained a decree against 
Khuda Bakhsh and his son Habib Ahmad, and 
in execution thereof brought the suit property 
along with two other properties to sale. They 
were purchased by one Mohammad Bakhsh, who 
is no relation to Khuda Bakhsh. This was in the 
year 1932. It seems that Khuda Bakhsh and his 
family continued to live in the house, and made 
efforts to repurchase the property. Ultimately, a 
salo deed was executed in favour of Bashir 
Ahmad by Mohammad Bakhsh on 23-12-1983 
which was registered on 21-1-1934. It is proved 
by evidence on the record that Bashir Ahmad 
obtained the money with which to make this 
purchase from one Ibrahim who is now dead. 
The sale deed in Bashir Ahmad’s favour recites 
that the money was paid over in the Sub-Regis¬ 
trar's presence by Ibrahim to the vendor. It is 
further proved that Ibrahim’s debt was paid off 
by means of loans taken from oco Mohammad 
Sharif by Bashir Ahmad, in addition to money 
raised by mortgage of the properties to Moham¬ 
mad Sharif. The latter has appeared as D. W. 4. 
The pronotes executed in his favour have been 
produced and are Exs. D-l and D-2. Bashir 
Ahmad has now paid off Mohammad Sharif. . 
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f3] It is argued by Mr. Som Datt Bahri for 
the appellant that Bashir Ahmad was a mere 
figurehead and the true moving figure behind 
him was his father Khuda Bakhsh, who has re- 
mained in possession of the properly throughout. 
I am unable to accept this argument, fcr the 
simple reason than there 13 proof on the record 
that at the time when the house was bought tv 
Bashir Ahmad, Khuda Bakhsh and his son 
Habib Ahmad still owed a large sum of money 
to other persons, and it is quite clear that a per- 
son in the position of Ibrahim to whom a request 
was made for a loan with which to buy the suit 
property back, would not have advanced it to 
persons in the financial position of Khuda 
Bakhsh and Habib Ahmad. It was on the credit 
of Bashir Ahmad who was not involved in his 
fathers indebtedness that the loan was raised, 
and in the circumstances no one but Bashir 
A h m ad could be the real title holder. It is in¬ 
conceivable that the person advancing the loan 
would have entered into the transaction if there 
was any suspicion that purchase was to be a 
benami transaction in wbdch the heavily-embar¬ 
rassed Khuda Bakhsh would be the true pur¬ 
chaser. At the same time, it is proved by 
documentary evidence that the consideration 
flowed throughout from Bashir Ahmad. It may* 
be that he had to borrow money but as remark¬ 
ed above, the basis of the loans was his credit, 
and net that of his father and brother which 
(was apparently very low. The essence of a 
benami purchase is that there should be a real 
purchaser as well as an ostensible purchaser and 
the real owner should be in a position to enforce 
the rights of a beneficiary in trust against the 
ostensible owner. It does not seem to me that 
there is anything in the circumstances relating 
to the transaction of purchase by Bashir Ahmad 

E i which Khuda Bakhsh could rely for 
3g a claim in relation to the property as a 
fidary. I accordingly dismiss this apreal 
with costs. 


D.R. 


Appeal dismissed. 
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Cornelius J. 

Fim Bhaqwan Das Bamji Lai and an- 
other — Defendants—Petitioners v. Watkins 
Mayor d Co-Plaintiffs-Bespondents. 

' . Ber. Hi 65 of 1846. Decided on 2*11-1846 

fr °“ 01 IXst jQd *'. Jnlhmdar, D/- 22-12 1945 ^' 
~ ( ■). av fl_P, c. (1908), s. 20 _ Trade Mark _ 
°J* * c Mon — Cause of action — Court in 

Rj*ff?”**f* goods,“resent forsale in commercial 

quota? has Jurisdiction-Actual sale is not neces- 
g-fe °? “*>». it is not neeeamrr f« Uie 

T °” b " * 


actually been deceived on account of the alleged in¬ 
fringement of his exclusive right in relation to the 
trade mark in question. It is sufficient that there is a 
strong probability cf confusion occurring in the normal 
cccrse of trade. Ncr is it necessary ’that an actual 
attempt should be alleged on the defendant’s pan to 
sell goods as those of the pL in tiff; it is sufficient that 
the defendant sheu’d be shown to be sellirg goods 
^bicb are of so similar a nature to those of the p’ain- 
tiff that a purchaser might infer a common origin. 

In order, therefore, that the Courts at particular 
place should have jurisdiction to try a gassing off action 
it is necessary to show that the defendants were res¬ 
ponsible for sending out to that District, goods which 
were liable to deceive intending purchasers into believ¬ 
ing that they were goods manufactured by the plain¬ 
tiffs. It would of course not be sufficient if such goods 
were supplied by the defendants to individual purchasers 
fcr use, as in such a case, the probability cf any members 
of the public being deceived would be slight. It is 
necessary to show that the supply has been on a 
commercial scale to persons who axe likely to offer the 
goods in question for sale- When the invoice which is 
addressed to a firm in a village in the district and 
relates to a fairly large quantity of articles in itself 
provides sufficient proof that the supply by the defen¬ 
dants within the jurisdiction of the Courts of that dis¬ 
trict is such as is likely to lead to the goods in question 
being offered for sale to the public, the fact that the 
invoice does not provide sufficient proof that the ale 
of the goods mentioned therein is effected within the 
jurisdiction, although of importance in a suit founded on 
the bill for performance of the contract of sale, is hardly 
releva at for the determination of the question whether 
there has been commercial supply of the offending good- 
w.ibm the jurisdiction by the defendants. [Paras 2A3] 
Civil P. C.— CU-Com.) S. 20, Note 30a. 

(b) Trade Mark— Passing oil — Suit in respect 
of trade mark which is unregistered is in nature 
of passing off action. 

When? the trade mark for tbe protection of which 
tbe suit to restrain the defendants from using it is 
brought has not been registered, tbe suit is in tbe 
nature of a passing off action, such as may be brought 
to arccrt the right of a person who uses a particular 
mark to prevent others using the same in such manner 
that there is a likelihood of the puhlie being deoemd 
into thinking that the goods sold by suchotbers 
goods made by the plaintiff. [Par* .31 

V. Af. Sethi — for Petitioners. 

Indar Dev Dua — for Respondents. 

Order.—This revision arises out of an order 
dated 22-12-1945 made by the learned District 
Jodge of Jollundor in a suit brought by Messrs 
Watkins Mayor A Company of JulluDdur City 
agairet tbe firm Bbagwan Dae Bamji Lai, Iron- 
merchants, and the Golden Engineering Works 
both of Bolandshahr in the United Provinces' 
The allegation of the plaintiff company wa 3 
that they were manufacturers of chaff, cut tine 
knives, to which they affixed as their trade 
mark, a representation of a lion, and they 
sought a perpetual injunction against the defen¬ 
dant to restrain them from employing a similar 
mark upon similar knives produced and eoM 
by them as weil as for other reliefs usual in 
such suite. The contention was raised that Urn 
Jollundor Courts had no jurisdiction. It w£ 
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repelled by the learned District Judge, who 
relied mainly upon an invoice Ex. P-4 relating to 
tbe supply of 25 pair3 of chaff cutting knives by 
the defendant fnm to a firm known as Gujar 
SiDgh-Sadhu Singh of Dhaliwal. The learned 
District Judge pointed out that according to 
this invoice, delivery was to bo free on rail at 
Goraya Railway Station which is in Jullundur 
District, and this was in part performance of 
the contract; relying on the rule that the Courts 
of a place where the cause of action arises in 
part have jurisdiction to try the case based on 
such cause of action, he held that the contract 
was partly performed in this district, and as 
such this Court has a distinct jurisdiction to try 
the case. The Bulandshahr firm has petitioned 
for revision of this order. 

[ 2 ] Since the suit was not one for perfor¬ 
mance of any contract evidenced by the invoice 
Ex P-4, tbe view taken by tbe learned District 
Judge was not strictly correct. As the trade 
mark for the protection of which the suit was 
brought has not been registered, the suit was 
in the nature of a passing off action, euch as 
may be brought to assert the right of a person 
who uses a particular mark to prevent others 
using the same in such manner that there i3 
a likelihood of the public being deceived into 
thinking that the goods sold by such others are 
goods made by the plaintiff. In such a case, it 
is not necessary for the plaintiff to show that 
any member of the publio has actually been 
•deceived on account of the alleged infringe- 
ment of his exclusive right in relation to the 
trade mark in question; it is sufficient that there 
is a strong probability of confusion occurring 
in the normal course of trade. Nor is it neces¬ 
sary that an actual attempt should be alleged 
on tbe defendant's part to sell goods as those of 
the plaintiff; it is sufficient that the defendant 
should be shown to be selling goods which are 
of so similar a nature to those of the plaintiff 
that a purchaser might infer a common origin, 
and where goods such as chaff cutting knives 
which are otherwise in all respects similar, also 
bear trade marks which are in material respects 
similar, the possibility of 6ucb an inference or 
of deception is obviously very clear. It is well- 
settled that an action for passing off lies against 
a manufacturer who sends out goods which are 


(ti 


course not be sufficient if such goods were 
supplied by the defendants to individual pur. 
chasers for use, as in such a case, the probabi. 
lity of any members of the public being deceived 
would be slight. It is necessary to show that 
the supply has been on a commercial scale to 
persons who are likely to offer the goods in 
question for sale. The invoice Ex. P-4 which is 
addressed to a firm in village Dhaliwal, and 
relates to a fairly large quantity of chaff-cutting 
knives, viz. 25 pairs, in itself provides sufficient 
proof that the supply by tbe defendants within 
the jurisdiction of the Jullundur Courts was 
such as was likely to lead to the goods in ques¬ 
tion being offered for sale to the public. Mr. 

V. N. Sethi for the petitioners has contended 
that Ex. P-4 does not provide sufficient proof 
that the sale of the goods mentioned therein 
i. e., the transfer of property in such goods was 
effected within the jurisdiction. In my view, 
although that question might have been of im¬ 
portance in a suit founded on the bill for per¬ 
formance of the contract of sale, it is hardly 
relevant for the determination of the present 
question, which is, whether there has been com¬ 
mercial supply of the offending goods within 
the jurisdiction by the defendants. There is no 
doubt that the supply of knives evidenced by I 
Ex. p 4 emanated irom them. That document 
contains intrinsic proof of the fact that the duty 
of delivering the knives at the Goraya Railway 
Station in the Jullundur District, which appears** 
to be the nearest Railway Station to Dhaliwal 
village, was also undertaken by the defendants. 
The invoice shows that the railway receipt was 
being sent by V. P. P., and this might even 
serve to indicate an intention that property 
in the goods should not pass until the amount 
of the bill was paid, and this act was to be per¬ 
formed at the addressee’s place of residence, in 
consideration for which the document of title, 
i. e., the railway receipt was to be made over 
to him. These facts sufficiently prove that the 
supply was made within the Jullundur District, 
by the defendants, and it follows that the Courts 
of that district have jurisdiction. The suit was 
rightly instituted in the Court of the District 
Judge, Jullundur. I hereby dismiss tbe petition 
with costs. 

r.G.D. Petition dismissed . 


liable to deceive. 

[3] In order, therefore, that the Courts at 
Jullundur should have jurisdiction, it was neces¬ 
sary to show that the defendants were respon¬ 
sible for sending out to tbe Jullundur District, 
goods which in the circumstances set out in the 
plaint were liable to deceive intending pur¬ 
chasers into believing that they were goods 
manufactured by the plaintifls. It would of 
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L Arura Mal v. Mt. Sandhuran. 

Second Appeal No. 201 of 1944, Decided on 20-1-1947, 
from judgment ef Harries C. J., and Mabajan J., 
D/- 13-7-1945. : i * * * 
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(a) Hindu Law—Widow — Reference to arbitra¬ 
tion—Alienation for paying off maintenance claim. 

Testator by will giving maintenance allowance to 
his wife P and life interest to bis mother D. D pro¬ 
hibited from alienating the property. Remainder 
given to eisters of testator. Will creating charge for 
maintenance allowance. D authorised to administer 
the proper'y. P challenging the will as forgery and 
claiming whole estate. P and D referring dispute to 
arbitration. Award directing payment of Rs. 5000 to 
P in discharge of her claim. Amount paid by D by 
mortgage of estate. Suit by sister, challenging the 
mortgage : 

Held, that reference by D was in a representative 
capacity and the decision given in these prcceedings 
was binding on the whole reversionary body ; that the 
mortgage was effected to comply with the conditions 
laid down by the award and its effect was to discharge 
the charge by locating it on one property and hence the 
same wa- binding on the reversioners. [1'ara lOf 

(b) Limitation Act (1908), Art. 125—Void transac¬ 
tion. 

The Article is applicable to cases of voidable transac¬ 
tions and not to cases where the transactions are from 
the very start void. [p dra u] 

Limitation Act — (’42-Com.) t Art. 125, N. 4. 

(c) Limitation Act (1908), Arts. 125 and 120 — 
—Female in possession under bequest or gift inter 
vivos. 

Article 125 does not govorn the case where the 
female i9 in possession of tbo property under a gift 
inter vivos or by beqnest A snit for a declaration in 
respeot of alienation made by such a female is governed 
ftnd not b * ArU 125 : (’**) H A. I. R. 1927 
Lab. 198,- Expl. [Para 11] 

Limitation Act — (‘42-Com.), Arl. 125, N. 5. Pis. 1 
and 2 . 

Cases referred : — 

1. (*22) 1 Pat. 741 : 9 A. I. R. 1922 P. C. 356 : 49 
I. A. 842 ; 69 I. C. 71 (P. C.), Ramsummn Pra ad v. 
Mt. Suyam Kuman. 

2 i 1?!!. 46 A ! L 837 : 12 A - L R - 1Q 25 AU. 79 : 87 
1. O. 938. Shib Deo Mima v. Ram Prasad. 

3 ; ( oV M, ab M 2 \ 6 : 14 £ l ; R - 1927 Lsh - 198:100 
L O. 84, Mt Nandan v. Wazira. 

4 ; 8 U 6 J 41 161 : 33 A - 111 1936 323 : 163 

I* O M0, Kanhja Lai Missir v. Mt. Hira Bibi. 

5 * 646 ‘ Qiri i lnand DatlaJhav. Sailaia- 

nand Datta Jba. . . 

Dto Raj Sawhnty and Ram Kishen Juntja ~ 

Narotam Singh for Sardar Hamam Smjft!!!! 1 * 111, 

, . , _ , lor Respondents. 

Manajan J.—Regular second Appeal no. 201 
of 1944 was referred to a larger Bench in view 
of the apparent conflict on the question of 
limitation involved in the appeal, between a 
Benoh decision of this Court and a Benoh deci- 
sion of the Patna High Court. 

[9] In order to appreciate the facta, it i 3 
necessary to cite the pedigree-table of the con. 
testing parties to this litigation. 

Mt. Ved Kanr = Gurdit Singh = Mt. Daropadi 

u S & nk>kh Mt. sindhuran Mt. Harbans 
^|Iaah Singh (plainlifl) Kaur 

(Cendant) Mt Parkash to°theS 

4?- ..i Raw (widow) 0Ue) 


Santokh Singh was the last owner of the pro¬ 
perty in suit. He inherited considerable property 
from bis father and was maintaining two of his 
minor sisters, his real mother, Mt Daropadi and 
his step mother, Mt Ved Kaur out of the income 
of this property. It appears that his relations 
with his wife, Mt Parhash Kaur, were very 
unhappy. The strained relations between the hus¬ 
band and tbe wife eventually resulted in a tragedy, 
the husband committing suicide on 2-6-1931. 
Two days before he died, he executed a will 
which later on, gave rise to litigation between 
the parties. Tbe relevant provisions of this will 
are to the following effect: 

(1) Mt. Parbash Kaur though entitled to inherit 
the whole of the property of her husband for her 
lifetime was given a monthly allowance of 
Rs. 30 subject to the condition that she continued 
chaste and did Dot re-marry. She was also 
allowed right of residence in the family house, 
again subject to similar conditions. 

( 2 ) The step-mother, Ml Ved Kaur was pro¬ 
vided for by allowing her rental of a shop which 
was then occupied by one Balinokand tenant. 
After the death of Mt. Ved Kuar this shop was 
bequeathed to Partap Singh his brother-in law. 
husband of Mt. Harbans Kaur. 

(8) The property not specifically bequeathed 
by the will was left in charge of Mt Daropadi 
with the direction that she should maintain her- 
self on the income of this property, perform the 
customary ceremonies in respect of bor daughters 
and should also pay Rs. so per mensem to 
Mt. Parkash Kaur; In respect of the powers of 
Mt. Daropadi a clause was added to the effect 
that she shall have no right to mortgage, sell or 
gift tbe property left to her. 

(4) A house in Katra Ramgarhian, Amritsar 
was in possession of another lady of the family 
and it was bequeathed to Mt. Daropadi after the 
the termination of the life estate. 

(5) A sum of rs. s.ooo was in fixed deposit 
m the name of Mt. Parkash Kaur with the 

Sind Bank. Ltd.. Amritsar. It was 
stated that the amount belonged to the testator, 
but had been put in the name of Mt. Parkash 
Kaur in order to escape income-tax. This 
amount was bequeathed for the marriage and 
other customary ceremonies of his sisters. Mt. 

B^k Padl ^ dir00ted to realize h f «>m the 

[31 In cl. 9 of the will, it was provided that 
whatever property had been left to Mt Daro- 

d ' Vide il amon 8 B » fcs (testator’s) 
dun ,“ g ber hfetim8 otherwise, the 

“Jg™ °° a d d * Vide H ^ ualI y af*" iwr 

to the «L Were r ftUthQrised to aU0aate »* sab. 

“ * the f ar 8® of Ba 80 P“ mensem created 
m favour of Mt. Parkaah Kaur. This chargers 
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c/O follow the property wherever it went. From 
o perusal of the various clauses of the will, it is 
r^mte apparent that Mt. Daropadi was given a 
pert of the income of the property for her use 
but the legacy in her favour was of a limited 
nature. She was, however, put in charge of the 
whole estate for the benefit of the sisters and 
for purposes of administering it. Under the will 
r.be was given a two-fold capacity, i. e., a personal 
capacity and a representative one as well. 

£ 4 ] After the death of the testator, litigation 
-started between Mt. Parkash Kaur and Mt. 
ID&ropadi. As the will had deprived^Mt. Parkash 
Kaur of her life estate, she was not prepared to 
accept it and she claimed the whole of the pro¬ 
perty as an heir to her husband and alleged 
that the will was a forgery. The first step in the 
litigation, however, was taken by Mt. Daropadi 
'who, on 10 5 1933, filed a suit for a declaration 
against Mt. Parkash Kaur claiming the fixed 
deposit of Rs. 8.000 mentioned above. Mt. Par¬ 
kash Kaur defended the suit and contended that 
she wa3 the owner of this fixed deposit and 
.that the testator had no power to make a will 
in respect of it. While this suit was pending, 
Mt. Parkash Kaur contested the will by an in- 
direct action which was in the nature of a test 
suit. On 11-12-1933, she filed a suit for ejectment 
against a tenant in her capacity as a widow in 
possession of the estate of Santokh Singh for her 
life. She alleged that the tenant was wrongfully 
paying the rent to Mt. Daropadi who had no 
eight to it. The status of Mt. Daropadi under the 
will was questioned in this suit, though she was 
not impleaded as a party possibly with the ob¬ 
ject that if an ejectment was ordered against 
Ihe tenant, Mt. Daropadi would be obliged to file 
ft suit as a plaintiff. It appears that the decla¬ 
ratory suit was referred through the interven- 
£icn of the Court to the arbitration of Sardar 


the arbitrator also gave his decision in respect 
of this dispute as well. He directed that a sum 
of Rs. 5,000 be paid to Mt. Parkash Kaur within 
two days and the payment of this amount would 
discharge the whole claim of the widow in res- 
pect of Santokh Singh’s inheritance and she 
would have left no concern with the other pro. 
perty which would be kept by Mt. Daropadi 
under the will and for the objects specified 
therein. The sisters of Santokh Singh were not * 
parties to this reference. But, it is quite obvious 
that just as the declaratory suit was filed by 
Mt. Daropadi in her capacity as a representative 
of Santokh Singh’s estate, similarly and in tho 
same capacity, she also entered into an agree- 
>ment to refer the inheritance dispute to the same 
arbitrator. For the time being, the estate wa3 
in her charge and vested in her for a limited 


purpose. It was she and she alone, who could 
defend the estate against the acts of Mt. Parkash 
Kaur. Mt. Parkash Kaur was claiming adversely 
to all the legatees under the will and under it, 
Mt. Daropadi alone, had been nominated to ad¬ 
minister the estate conferred on the various 
legatees by the will. It may be mentioned that 
Mt. Ved Kaur the co-widow of Mt. Daropadi 
joined her in making the reference. As above 
stated, by the award of Sardar Santokh Singh, 
Mt. Daropadi was called upon to deposit a sum 
of Rs. 5,000 within two days in order to dis¬ 
charge the claim of Mt. Parkash Kaur under it. . 
The will had created a charge in the sum of * 
Rs. 30 per mensem in favour of Mt. Parkash 
Kaur on the whole of the property of the de¬ 
ceased and any sum payable to Mt. Parkash 
Kaur in commutation of her claim of Rs. 30 per 
mensem would also be a charge on the whole of 
the property in the hands of the legatees and 
their heirs and assigns. In order to raise the 


amount of Rs. 5,000, Mt. Daropadi-on the same 


Santokh Singh a leading Reis of Amritsar. On date on which the award was given effected a 


23 7-1934, he gave an award declaring that the 
fixed deposit belonged to Mt. Parkash Kaur. 
This award was made a rule of Court on 2-8 1934, 
.and the suit of Mt. Daropadi in respect of this 
amount was dismissed. 

[5] As the ejectment suit against the tenant 
really raised a dispute in respect of the inherit- 
ance of Santokh Singh between Mt. Parkash 
Kaur and the legatees under the will in an in¬ 
direct manner, the parties directly referred 
their dispute in respect of the inheritance of 
Santokh Singh to the same arbitrator on 
8 7-1934. The dispute between the parties was 
whether Mt. Parkash Kaur was entitled to the 
-whole of the inheritance of Santokh Singh as a 
wdow or whether the legatees could take it 
under his will. On the same date on which the 
.award was given regarding the declaratory suit, 


mortgage of the property in suit in favour of 
Arura Mal, defendant 2. The mortgage was with 
possession and the rent of the shop counter¬ 
balanced the amount of the interest agreed upon 
by the parties except to the extent that there 
wa9 a surplus of Rs. 0-5 0 a month in favour of 
Mt. Daropadi in the hands of the mortgagees. 
The amount raised by this mortgage was paid to 
Mt. Parkash Kaur in satisfaction of the award 
decree. The estate of Santokh SiDgh became 
free from all burdens of Mt. Parkash Kaur and 
could thus be utilized in accordance with the 
directions contained in the will by Mt. Daropadi 
for the benefit of the legatees. It is this mort¬ 
gage which has given rise to the suit out of 
which this second appeal arises. 

[6] On 7-11-1942, Mt. Sandhuran one of the 
9isters of Santokh Singh instituted the present 
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suit for a declaration that the mortgage created 
by Mt. Daropadi defendant l in favour of defen¬ 
dant 2 for Rs. 5,000 under the registered mort¬ 
gage-deed dated 13-7.1934, shall not affect her 
interests after the death of her mother Mt. 
Daropadi. It was alleged that under the will of 
her son, Mt. Daropadi was only entitled to 
realise the income of the property for her main¬ 
tenance and for the maintenance of her daugh¬ 
ters, but was forbidden from alienating the 
- property by mortgage, sale or gift. The alienee 
pleaded that the plaintiff was not entitled to 
impeach the alienation which was for necessity 
and was a kind of a family arrangement. It was 
also pleaded that the suit was barred by limi¬ 
tation and that the award made by S. Santokh 
Singh was binding on the plaintiff even though 
she was not a party to the reference. 

[7] The trial Court held that the claim was 
within limitation, that there was consideration 
and legal necessity for the transaction, bnt since 
the same had been entered into by a person not 
authorised to do so, it could not bind the plain¬ 
tiff who, being a reversioner was entitled to im¬ 
peach it. In the result, the claim was decreed, 
but the parties were left to bear their own costs. 
Arura Mal appealed to the Court of the District 
Judge and Mt. Sandhuran filed cross-objections 
with respect to costs. 

[8] Before the learned District Judge, the 
learned counsel for the plaintiff conceded that 

^ the alienation was for consideration and legal 
necessity. It was, however, contended that under 
the willehe had no power to effect the mortgage. 
The learned District Judge held that under the 
will a special estate had been created in her 
favour by her son and this did not carry with it 
the right to raise money on the security of the 
properties even for liquidation of claims enforce¬ 
able against the estate; that for this purpose, her 
position was no better than that of a stranger to 
the estate and that her act could not bind her 
daughters even though the amount raised by her 
bad been utilized to liquidate a claim enforceable 
against the estate. It was observed that if Mt. 
Daropadi had purported to aot in the capacity 
of a guardian of her daughters, the position 
might have been different, but she did not aot 
in any such capaoity. The alienation was thus 
treated as an aot of a stranger to the estate and 
was held not binding on the reversioners. On the 
question of limitation, the learned District Judge 
applied Art. 125, Limitation Act, and held that 
the suit was within time having been instituted 
within 12 years from the date of the alienation. 
The Article was held applicable to cases where a 
Hindu or a Muhammadan female took property 
bequest or gift inter vivos. The result was 
teat the appeal was dismissed leaving the parties 


to bear their own costs. The cross-objections 
automatically failed. The alienee Arura Mat 
preferred a second appeal to this Court which in 
the first instance, wa9 heard by a Division Bench, 
but as already stated was referred to a larger 
Bench. ^ 

[9] The first question for decision is whether 
in spite of the prohibition contained in the wilH 
against Mt. Daropadi effecting any alienation \tjl 
respect of the property placed in her charge, ii 
can be held that the mortgage made by her is a, 
valid one. The will created a charge in the sue* 
of rs. 30, per mensem in favour of Musacmik 
Parkash Kaur. It was conceded that if payment 
of Rs. 30, per mensem was not made to her by 
Musammat Daropadi this amount or any 
accumulations of it could be recovered by 
Musammat Parkash Kaur by sale of the pn> 
perty in possession of Musammat Daropadr. 
A forced sale or mortgage of this property in 
the hands of Musammat Daropadi at the in¬ 
stance of Musammat Parkash Kaur could no* 
be contested by any of the legatees under tbo 
will. Can it then be said that if Musammai 
Daropadi under the award of Sardar Santokh 
Singh which commuted the maintenance charge 
of Musammat Parkash Kaur, and settled her 
adverse claim against the estate paid Rs. 5000, la 
her by mortgaging the shop in suit, that mortgage 
is not binding on the legatees? I am of the opi¬ 
nion that it cannot be contended with any juste, 
fication that this amount could not be recovered 
by Musammat Parkash Kaur by sale of the 
property in the hands of Musammat Daropadi it 
she failed to pay it. The property thus, could be 
sold by act of default on the part of Musammai 
Daropadi. But, if in order to save the estate, she 
effected a mortgage of it, can it then be legiti¬ 
mately held that the clause in the will restrict¬ 
ing her power of alienation had any application 
6o a contingency that arose in the present case? 
I am of the opinion that that clause has no bear¬ 
ing on the situation that arose in the present 
case. 


[ 10 ] As already observed, Musammat Dart* 
padi was in possession of the estate of Santokte 
Singh in a two-fold capacity. She had been 
given a special estate for her own personal 
benefit and as a holder of such an estate she had 
no right whatsoever to effeot any alienation of 
the property in her oharge. She was also 
appointed an administrator of the estate and an 
executor of the will and was put in oharge of the 
whole property. In her oapaoity as an adminis. 
trator, she wa3 the sole representative qua tha 
adverse claimants in respect of this estate 
Mt. Parkash Kaur was claiming the whole 
of the estate adversely to the legatees under 
the will. It was this dispute whioh was 
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referred to the arbitration of Sardar Santokh 
Singh and this she could do only representing 
the whole estate. Her husband's sisters were not 
a party to the reference, because they were re. 
presented by Mt. Daropadi. There can be no 
manner of doubt that Mt. Daropadi was acting 
lor. a fide and was doing her best to protect 
the interests of the beneficiaries under the will. 
The will was being attacked as a forgery by Mt 
Parkash Kaur. She was also contending that her 
husband could not deprive her of her estate 
under the Hindu law and could not legislate in 
matters of succession. The claim of Mt. Parkash 
Kaur was a substantial one and Mt. Daropadi 
was the only person who could under the terms 
of the will fight out that matter for the benefit 
of all those who took interest under the will. In 
making the reference, therefore, she acted in a 
representative capacity and in a bona fide 
manner. She selected the best arbitrator in the 
town of Amritsar. There could be no question 
about the integrity or honesty of Sardar Santokh 
Singh. The arbitrator, in order to settle the 
claim of Mussammat Parkhash Kaur did not 
give her more than about 16 years mainten¬ 
ance allowance that bad been provided for her 
even under the will. This was paid in a lump 
sum. The charge of Rs. 80, per mensem on the 
estate which was to continue for the lifetime of 
Mussammat Parkash Kaur who was a young 
woman was discharged Obviously, it was to the 
great benefit of all the legatees. Thi3 amount was 
anyhow a charge, on the estate and the whole 
property was liable to meet it What Mt. 
Daropadi did was that she discharged this 
charge by locating it on one property. It cannot 
be said that in circumstances like this, the 
clause in the will prohibiting Mt. Daropadi from 
alienating the property in any way has 
any application whatever. That clause could 
not apply when Mt. Daropadi was forced 
to effect a mortgage in pursuance of a de¬ 
cision of an arbitrator given between two 
rival claimants to the estate of Santokh Singh 
and was made by her in a representative capa- 
city. It cannot be doubted that she represented 
the whole estate so far as adverse claimants 
against the estate were concerned for purposes 
of litigation, and it was during that litigation 
and in order to satisfy the arbitration decree, 
that she effected this mortgage in respect of a 
sum of money which even otherwise was charged 
against it. In my judgment, therefore, the 


Description of sail. 


"126. Sait during the life of a Hindu or Muhammadan female by a 
Hindu or Muhammadan who, if the female died at the date of 
instituting the suit, would be entitled to the posse=sion of land, to 
have an alienation of such land made by the female declared to 
be void except for her life or until her re-marriage . 


tAN uruj [ Maliajan J .J A. L R. 

plaintiff could not contest the act of Mb 
Daropadi in the present suit. In 1 pat. 741 1 it 
was observed by their Lordships of the Privy 
Council, that the true doctrine applicable to such 
cases is that a compromise which is made bona 
fide for the benefit of the estate and not for tbe 
personal advantage of tha limited owner binds 
the reversionary body quite as much as a 
decree in a contest. Mt. Daropadi in a repre¬ 
sentative capacity entered into a reference to 
arbitration and the decision given in those pro¬ 
ceedings was binding on the whole reversion¬ 
ary body as it was represented through Mt. 
Daropadi. In 46 ALL. 637 2 a Bench of the 
Allahabad High Court held, that when a widow 
in a litigation represented the whole estate the 
award and decree therein would operate ae 
res judicata in a subsequent suit between the 
reversioners on the one side and the representa¬ 
tives in interest on the other. The principle 
of these decisions folly governs the present 
case. Whatever was done by Mt. Daropadi 
in a representative capacity is binding on the 1 
present plaintiff. She, therefore, cannot challenge j 
the award or any act of the widow done to 
comply with the conditions laid down by the! 
award. I would, therefore, bold that the plain-' 
tiff in the circumstances of this case, was not 
entitled to question the mortgage in suit and 
her suit for a declaration to impeach the vali¬ 
dity of this transaction should have been dis¬ 
missed. 

[ 11 ] I am further of the opinion, that the de¬ 
cision of the two Courts below on tbe question 
of limitation is also not a sound one. The plain- 
tiff did not seem to challenge the mortgage 
transaction on the ground that Mt. Daropadi 
was in possession of the estate as a life tenant 
under Hindu law. Her contention was that 
Mt Daropadi had no power at all to effect a 
mortgage as she had been forbidden to do so 
by the will. The will did not confer upon Mt. 
Daropadi a widow's full estate. She was not 
allowed by the will tamake any alienation for 
legal necessity. On the other hand, she was 
totally forbidden from doing so. In these circum¬ 
stances, any alienation by Mt Daropadi if 
covered by the prohibition clause would be 
void ab initio as it would be beyond her powers 
to make it. The question for consideration is 
whether in these circumstances, Art. 125, Limi¬ 
tation Act has any application whatsoever. This 
Article is in these terms : 


Period of i Time from which period 

lim itation. |_ begins to ran . 

Twelve years. The date of the alienation. 
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This Artioie in plain terms contemplates 
a case where an alienation has to be declared 
void except for the lifetime of the widow. It 
must be presumed, therefore, that the applica¬ 
bility of this Article is limited to cases where an 
alienation is good so long as the alienor i3 alive 
or so long as she does not re-marry. A fortiori, 
this Article cannot apply to cases where the 
alienation is ab initio void, i. e., is bad from its 
very inception or in other words, is a nullity. 
* An alienation by a person who has no power to 
to make it is void ab initio . It is not 
necessary to bring a suit to set aside such 
an alienation. It can be ignored and need 
not be taken notice of. Article 125, how- 
ever, contemplates cases of alienations by female 
holders which cannot be ignored by the rever¬ 
sioners and which are good unless they are set 
aside either on grounds of want of consideration 
or legal necessity or on other grounds. In other 
words, this Article is applicable to cases of 
voidable transactions and not to cases where the 
transactions are from the very start void. It 
was contended by the learned counsel for the 
respondents, that the scope of this Article was 
very wide and that it covered all kinds of aliena¬ 
tions made by Hindu and Muhammadan females 
whether governed by Hindu or Muhammadan 
law or by custom and was applicable even to 
cases where under an agreement or under a 
bequest or gift inter vivos the powers of a female 
l were limited. Reliance was placed on a Bench 
decision of this Court, 8 Lah. 215, 3 to support this 
contention. In this case it was held, that the 
Artioie is not restricted to cases of females 
governed by Hindu or Muhammadan law and 
that it also applies to females governed by 
custom. This case, in my view, has no applica¬ 
tion to the facts of the present case and is no 
authority for the proposition that Art. 125, 
Limitation Act, governs cases where a Hindu or 
a Muhammadan female is in possession of pro¬ 
perty under a will or a gift inter vivos or in 
any other capacity. The learned counsel for the 
appellant referred to a decision of the Patna 
High Court in 15 Pat. 151. 4 In that case it was 
held, that Art. 125, sch. II, Limitation Act, applied 
when the possession is that of a Hindu or Muham¬ 
madan female aa such, that is to say, by virtue 
of her being a Hindu or Muhammadan, and does 
not apply if her possession is by virtue of a grant 
or transfer made inter vivos or by virtue of a 
bequest, or in other words, when her possession 
is irrespective of her being a Hindu or Mubam- 
madan female. The Bench decision of this Court 
in 8 Lah. 216 8 was considered by the Patna 
Judges and they differed from it It may be 
pointed out that in a later decision, one of the 
learned Judges who was a party to the Division 


Bench decision, 8 Lah. 215, 3 followed a decision 
of the Calcutta High Court in 23 Cal. 645 s on 
which the Patna Division Bench decision has 
been based. It was in view of this apparent 
conflict between the Lahore and the Patna deci- 
sions, that this case was referred to a Full Bench. 
It, however, seems to me, that there is no real 
conflict between the decision of this Court and 
the decision of the Patna High Court. It was 
not laid down by this Court that Art. 125, Limi- 
tation Act, would govern a case where a widow 
was in possession of her husband’s property 
under a gift inter vivos or by bequest. In my 
judgment, therefore, the Courts below were in 
error when they held that Art. 125, Limitation 
Act, governed the present declaratory suit filed 
by the plaintiff. It is incontrovertible that. 
Art. 120 being the residuary Artioie will have 
operation in case, the suit does not fall andor 
any other Article of the Limitation Act. Reliance 
was not placed on any such other Article govern¬ 
ing the present suit. It must, therefore, be held 
that the present suit is governed by Art. 120, Limi. 
tation Act, and not by art 125. It was argued that 
even if the case fell under Art. 120, Limitation Act, 
it was within limitation This argument is totally 
void of force. The alienation in suit was made on 
13-7 1934, and the right to impugn it arose at 
once. The suit was filed on 7-11-1942, more than 
six years from the date of the alienation and 
was, therefore, clearly barred by limitation. For 
the reasons given above, I am of the opinion that 
the plaintiff should have been non-suited even 
on the ground of limitation. 

[ 12 ] Mr. Narctam Singh who appeared for the 
respondents holding the brief of Mr. Harnam 
Singh, submitted that it was unnecessary to decide 
this case on the merits if the decision on the 
question of limitation was going to be against 
him. He contended that any decision given on 
the merits when the suit was held barred by 
limitation, would be purely obiter and, there¬ 
fore, we should refrain from deciding the merits 
of the controversy between the parties. After a 
consideration of his argument, we reaohtd the 
conclusion that as the parties bad fought out on 
all the points raised in the suit, it was proper 
to pronounce judgment on all the issues that had 
been framed in the case. It is wholly unneces¬ 
sary for us to deoide as to what the effeot of this 
deoision would be on any subsequent litigation 
that the plaintiff may be advised to indulge in 
after the death of ML Daropadi. 

[18] For the reasons given above, I would 
allow this appeal and would dismiss the plain¬ 
tiff's suit with costs throughout 
Abdul Rashid 0. J. — I agree. 

Aohhru Ram J. — I also agree. 

G B ‘ __ m Appeal allowed. 
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Ram Labliaya — Plaintiff—Appellant v. 
Dhani Ram and others — Defendants — 
Respondents. 

Second Appeal No 113 of 1945, Decided on 25 10-1946, 
from decree of District Judge, Amritsar, D/-10-10-1944.’ 

fa) Deience oi India Rules (1939), R. 81 — Order 
under, by District Magistrate, Amritsar, for regula¬ 
tion oi accommodation. Cl. 4 —Permission granted 
to landlord to file suit for ejectment, amounts to 
expression of opinion regarding conduct of tenant 
underC1 - 4 - [Para 5] 

(b) Words and Phrases —Eviction —Eviction may 
extend to whole process of legal ejectment. 


The word ‘eviction’ is not confined in its meaning to 
the act of expulsion, but may, in its more modern 
sense, extend so as to cover the whole process by which 
recovery of property is obtained at law; in that sense, 
an eviction may be said to commence when the land¬ 
lord files his suit. [Para 4] 

(c) Interpretation of statutes-Departmental con¬ 
struction — Though not binding, administrative 
construction should be clearly wrong before it is 
disregarded. 

As a general rule,executive and administrative officers 
will be called to interpret certain statutes long before the 
Courts may have an occasion to construe them. Inas¬ 
much a3 the interpretation of statutes is a judicial func¬ 
tion, naturally the construction placed upon a statute 
by an executive or administrative official will not be 
binding upon the Court. Yet where a certain con¬ 
temporaneous construction has been placed upon au 
ambiguous statute by the executive or administrative 
officers, who are charged with executing the statote, and 
especially if such construction has been observed and 
acted upon for a long period of time, and generally or 
uniformly acquiesced in, it will jjot be disregarded by 
the Courts except for the most satisfactory, cogent or 
impelling reasons. In other words, the administrative 
construction generally should be clearly wrong before it 
is overturned. [Para 4] 

(d) Punjab Urban Rent Restriction Act (X [10] of 

1941), S. 10, Proviso 2— Encroachment by tenant 
may be held to be “conduct which is a nuisance or 
an annoyance to any adjoining or neighbouring 
occupier”. [Para 6 j 

Mnkand Lai Pun and Shiv Charan Das Gosicami 

' . —for Appellant. 

Sethi —for Respondents. 


Judgment. —This is a second appeal by the 
plaintiff Ram Labhaya from the dismissal of a 
suit and of the appeal therefrom by the lower 
Court, based on a claim to eject the defendant 
Dhani Ram from certain premises situated in 
Amritsar City of which the defendant is as to a 
part tenant and a3 to the remainder is alleged 
to be an unlawful occupier. The tenancy was 
created in respect of premises on the ground 
floor of the building in question, by means of a 
rent deed dated 23-4-1912, the rent reserved 
being Rg. 40 per month. The unlawful occupa¬ 
tion is said to be in respect of rooms on the first 
floor of the same building which were previously 
occupied by Dhani Ram as a tenant, but had 


not been leased to him when his tenancy of the 
premises on the ground floor was renewed It 
was alleged that he had illegally taken posses¬ 
sion of the rooms on tbe upper floor. Along with 
the plaint, the plaintiff filed a document which 
is Ex. P-2 on the record, and is a memorandum 
Signed by the District Magistrate of Amritsar of 
which the relevant portion is as under: "You 
are hereby informed that you are allowed to file 
a regular civil suit for the ejectment of Dhani 
Ram son of Ay a Ram your tenant from the * 
house.” This permission was needed, itisalleged, 
on account of an order made by tbe District 
Magistrate of Amritsar under R. 81 , Defence of 
India Rules for the regulation of the letting of 
accommodation. Thi3 order was made on the 
14-8-1943 and the relevant clause is Cl. 4 which 
runs as follows: 


“No tenant or sub-tenant shall be evicted from any 
such accommodation as long as he pays or is ready and 
willing to pay rent in accordance with the terms of hi 3 
tenancy, subject to the Rent Restriction Act and other¬ 
wise in the opinion of the District Magistrate conducts 
himself as a good tenant both as regards his persona) 
conduct and reasonable care of the property." 

[ 2 ] The first Court held that the defendant had 
shown his readiness, willingness and ability to 
pay rent in accordance with the terms of the 


tenancy, and further that as there was no allega. 
tion in the plaint that the defendant was not 
conducting himself as a good tenant, the memo¬ 
randum from the District Magistrate permitting 
him to file a sait was of no avail to him. On 
appeal, the learned District Judge confirmed 
these findings, and a 3 regards the District Magis¬ 
trate's memorandum, he found it difficult to 
understand how it could be concluded from it 
that the District Magistrate's opinion was that 
the tenant had not conducted himself as a good 
tenant. Both Courts held that the order of the 
District Magistrate barred the suit, in the absence 
of proof that the District Magistrate considered 
that the defendant's conduct had not been that 
of a good tenant. Arguments before me have 
been confined to the correctness of this finding. 

[3] In order to elucidate the nature and effect 
of the District Magistrate’s memorandum, I 
granted permission to the appellant to place upon 
the file his original application to the District 
Magistrate, which was forwarded to the Tehsil- 
dar, Amritsar for enquiry', together with the 
attached papers leading up to the order of the 
District Magistrate. This action was taken under 
O. 41. R. 27, Civil P. C. The question involved in¬ 
terpretation of cl. 4 in the District Magistrate's 
order, in relation to his memorandum and for 
the purpose of arriving at a correct conclusion 
it was necessary that the proceedings leading up 
to the memorandum should be available. I need 
only refer to the last line in the recommendation 
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of the Tehsildar which runs as follows: "I there¬ 
fore recommend that the petitioner may be 
allowed to get the respondent evicted through 
the proper course of law.” It should also be 
pointed out that this recommendation com¬ 
mences with the words "This is a petition under 
Defence of India Rules filed by Ram Labhaya 

landlord." It is evident from 

these extracts that the action which the District 
Magistrate took was in relation to his order 
under R. 81 , Defence of India Rules, and the 
question then remains what is the effect of this 
action. The Courts below have regarded the 
memorandum as not amounting to an espres. 
sion of opinion by the District Magistrate regard, 
ing the personal conduct of the tenant It seems 
to me that the question turns upon the mean- 
ing to be attached to the word "eviction.” In 
Murray s Dictionary, the relevant meaning is 
given as follows: "To recover property from 
anyone by judicial process." In Wharton’s Law 
Lexicon the meaning given is “dispossession; 
also a recovery of land etc., by form of law". In 
Stroud’s Judicial Dictionary, the meaning is 
expressed in tho form of an extract from an 
early English case, the burden of which is that 
the meaning of the word “eviction" is not con. 
fined to mere expulsion as it was formerly 
understood but "something of a more permanent 
character done by the landlord with the inten- 
tion of depriving tho tenant of the enjoyment of 
the whole or part of the demised premises: if that 
can be shown the eviction may be in various 
ways”. In Ramanatha Iyer’s Law Lexicon of 
British India, the meaning is given as under: 

"In its original and technical meaning it is an ex. 
pulsion by the assertion of a paramount title, and by 
process of law; a recovery of land etc., by form of law; 

nl thiufiTi 8 S^ D .v b7 , iQ . dgalentof law ' ““ ouster. Act 
of the landlord with the intention and having the effect 

of depriving the tenant of tbe enjoyment of the de¬ 
mised premises; the term is now popularly applied to 
every class of expulsion. ” J " 

[4] It is evident that the word, is not confined 
in its meaning to the act of expulsion, but may, 
m its more modern sense, extend so as to cover 
the whole process by which recovery of property 
is obtained at law; in that sense, an eviction 
may be said to commence when the landlord 
files his amt. This is important in relation to the 
question at what stage the opinion of the District 
Magistrate as to the conduct of the tenant be- 
comes relevant If the narrow view of the word 
eviotion be taken, then ol. 4 of the relevant Order 
would appear to provide that the Distriot Magis- 
trate s opinion only comes into play when exe- 
cution of an ejectment warrant is attempted. 
That would not, however, be a reasonable cons, 
truotlon of the cL 4 . Another condition of the 
tenant s immunity is that he should be ready 


and willing to pay the rent in accordance with 
the terms of the tenancy, and after a decree for 
ejectment has been awarded there can be no 
obligation to pay rent as such. Therefore, it seems 
patent that the reference to eviction in the clause 
is a reference to the whole process of legal eject¬ 
ment of a tenant, and it would seem that the 
power of the District Magistrate to prevent evic¬ 
tion is intended to be exercised rather at tbe 
earlier than at the later stages of such proceed, 
ing. In the construction of such a clause in a 
statute promulgated by an executive authority, 
it is permissible, and perhaps even necessary to 
take into account what may be described as the 
“departmental construction”. The nature of such 
construction is stated in Crawford’s “Statutory 
Construction” (Thomas Law Book Company 
Saint Louis, U.S. A. 1940) as under : 

*'As a general rule executive and administrative, 
officers will be called to interpret certain statutes long 
before the Courts may have an occasion to construe 
them. Inasmuch as the interpretation of statutes is a 
judicial function, naturally the construction placed 
upon a statute by an executive or administrative official 
will not be binding upon the Court, yet where a certain 
contemporaneous construction has been placed upon an 
ambiguous statute by the executive or administrative 
officers who are charged with executing the statute, and 
especially if such construction has been observed and 
acted upon for a long period of time, and generally or 
uniformly acquiesced in, it will not be disregarded by 
the Court?, except for the most satisfactory, cogent or 
impelling reasons. In other words, the administrative 
construction generally should be clearly wrong before it 
is overlured.” (pp. 393*394) 

[6] In the present case, the statute was pro- 
mulgated in 1943 and expired at the end of 
September in this year. Consequently, the exe. 
cutive practice is not of long-standing but at the 
same time, I believe that it has been generally 
acquiesced in. It is clear enough that the District 
Magistrate construed his own Order from tho 
' ery start as enabling him to give effect to hie 
opinion regarding the conduct of the tenant in 
the case, at the earliest stage. He apparently 
did so by the method of issuing an order 
either permitting or disallowing the landlord's 
suit for ejeotment and in view of the fact that 
it is inconceivable that the District Magistrate 
should, after having issued such an order at the 
commencement of the case change his opinion 
and make a contrary order at any later stage 
of the case, it is clear that the method employed 
is fully effective in carrying out the purposes of 
d. 4. In this view of the matter the conclusion; 
arrived at by the Courts below that the District 
Magistrate s memorandum does not amount to! 
an opinion expressed under cl. 4 of his Order 
would appear to be incorrect. The clause dearly 1 
lays the burden upon the tenant of establishing 

i- f k* 8 immunity from eviotion. 
namely, his readiness and willingness to pay tha 
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stipulated rent, and that in the opinion of the 
District Magistrate he is a good tenant. In the 
present case, the tenant has been held to have 
isatisfied the first condition, but he led no proof 
in respect of the second condition, and it was 
^obvious that in the face of the District Magis¬ 
trate’s permission to the plaintiff to commence 
the suit, it was impossible for him to adduce 
isuch proof. I hold that the suit is not barred, 
nor does the tenant enjoy any immunity from 
(eviction by virtue of cl. 4 of the District Magis¬ 
trate's Order in view of the permission granted 
'to the landlord to institute the suit. 

[63 In this view of the matter, it becomes 
necessary to remand the case for a decision on 
various other points arising. It is pointed out 
by learned counsel for the appellant that at 
least in respect of the upper storey, which is 
alleged to have been encroached upon by the 
defendant, the liability of the defendant to eject- 
ment is not covered by any statute, and the suit 
should therefore, have been decreed. On this 
point the judgment of the learned District Judge 
reads as follows: 

‘Doubtless, as far as the upper portion of the shop is 
concerned, the conclusion is that the defendant has 
merely encroached upon it, but the contention of tho 
plaintiff himself is that by such encroachment, the de¬ 
fendant has become a tenant in respect of it.'* 

It is urged that the conclusion reached by the 
learned District Judge is incorrect, as the plain¬ 
tiff never contended that the defendant had be¬ 
come his tenant by virtue of tbo encroachment 
which the plaintiff was complaining against. 
Learned counsel for the respondent points out 
that although in the plaint it was stated in an 
early paragraph that the upper storey was un¬ 
lawfully occupied, nevertheless the suit had been 
valued exclusively os a suit for ejectment of a 
tenant and further in the relief clause the de¬ 
fendant was described as kirayadar (i.e., tenant) 
when bis ejectment from both storeys was sought. 
I do not think that the circumstances relied 
upon by tbo respondent are such as can negative 
the plaintiff's contention that in respect of the 
upper storey, the defendant was a trespasser, 
and I can find no justification for the finding of 
the learned District Judge that the plaintiff bad 
conceded, much less that be contended, that by 
the mere act of encroachment, the defendant 
bad become a tenant of the upper 9torey as well, 
I accordingly, set aside this finding of the learn¬ 
ed District Judge. I may point out that the trial 
Court did not give any clear finding on this 
point. It will be necessary to do so. for the pur¬ 
poses of a fresh decision. In relation to the 
second proviso to S. 10, Punjab Urban Rent 
Restriction Act, 1941, a finding as to whether or 
not encroachment has been made will be highly 
relevant as this r*-ay be held ic bs "conduct 


which is a nuisance or an annoyance to anyj 
adjoining or neighbouring occupier. 0 

[7] I accordingly accept this appeal, and set- 
ting aside the decrees of the Courts below, re- 
mand the case to the trial Court for fresh deci. 
sion, for which purpose the parties will be 
allowed reasonable opportunity to file pleas and 
replies in relation to the requirements of the 
Punjab Urban Rent Restriciion Act. In parti¬ 
cular. the Court will frame an issue as to 
whether the defendant has unlawfully occupied 
the upper storey and if so whether this act falls 
within the expression "nuisance or annoyance 
to an adjoining occupier". Costs will be costs 
in the cause. 

V.B B. Case remanded . 


A. I. R. (34) 1947 Lahore 298 [C. N. 72 j 
Bhandari J. 

Panchayat of village Talicandi Mallian 
and others — Complainants — Petitioners v. 
Jamiat Singh — Accused—Respondent. 

Criminal Revn. Petn. No. 2012 of 1946, Decided on 
16-1-1947, from order of Additional District Magistrate, 
F. rozepore D/- 1-6-1946. 

Punjab Panchayat Act (11 [XI] of 1939), Ss. 39 
and 73—Order pa>sed on executive side—Revision. 

Where a Pancbayat decides to proceed against a per¬ 
son on the executive side and passes an order imposing 
penalty under Chap. 1Y. though it had the alternative 
of proceeding against him on the criminal side, the only 
authority which is competent to revise that order is the 
Deputy Commissioner. The Additional District Magis¬ 
trate has no such power. [Para 3] 

Jhanda Singh and Dal jit Singh—tor Petitioners. 

K. A. amid for Advocatc-Gcncral and Bodh Raj 
Sawhncy—ior Respondent. 

Order.—On 18 3-1946, the Pancbayat of village 
Talwandi Mallian of the Ferozepore District 
issued a notice to the respondent requiring him 
to remove certain encroachments on a public 
way. The respondent failed to comply with the 
order and the Panchayat passed an order 
directing him to pay a fine of Rs. 25 and in addi¬ 
tion to pay a fine of Rs. 4 per day for every day 
after the first during which the breach continued. 
Tho respondent appealed to the Additional Dis¬ 
trict Magistrate of Ferozepore and the latter set 
aside the order under S. 39, Panchayat Act. The 
Panchayat is dissatisfied with this order and has 
come to this Court in revision. 

[2] The scheme of the Panchayat Act makes 
it quite clear that every Panchayat is expected 
to perform three different sets of functions. 
Chapter IV relates to ‘Administrative Functions’, 
Chap. V to 'Criminal Judicial Functions’ and 
Chap. VI to 'Civil Judicial Functions’. Section 
73 empowers the Deputy Commissioner to sus¬ 
pend the execution of any resolution or order of 
the Panchayat other than an order passed by a 
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Panchayat in judicial proceedings. Section 89 
empowers tbe District Magistrate etc to super¬ 
vise the criminal proceedings of a Panchayat 
and to cancel or modify any order passed by a 
Panchayat in exercise of its crimii al powers. 
Section 53 confers similar powers on the District 
Judge in respect of orders passed by a Panchayat 
in exercise of its civil judicial functions. 

[9] The first question arising in this case is 
whether the order of the Panchayat which was 
set aside by the learned Additional District 
Magistrate was passed in exercise of its executive 
powers or whether it was passed in exercise of 
its judicial powers. Schedule l to the Act of 1939 
read with s. 26 of the said Act empowers a Pan. 
chayat to try the offence of danger or restriction 
in a public way which is punishable under s. 288 , 
Penal Code. Mr. B. R. Sawhney who has ably 
represented the respondent in this case contends 
that although the order of the Panchayat pur- 
porta to have been passed under S. 23, Panchayat 
Act, it is in substance an order passed in exercise 
of its criminal powers and consequently that 
this order could have been revised by the Dis. 
triefc Magistrate under S. 89 of the statute. There is, 
in my opinion, some force in this argument, 
but it must be remembered that the notice issued 
by tbe Panchayat to the respondent was issued 
in exercise of powers conferred by chap. iv. 
Section 21 which falls under the heading ‘Admi¬ 
nistrative Functions* empowers a Panohayat to 
issue a notice requiring any person to remove 
any encroachment on a public way or drain. 
Section 23 which falls under the same chapter 
and heading empowers a Panchayat to impose 
penalties on persons who fail to comply with its 
orders. It is common ground that the notice 
issued to the respondent in this case was issued 
under S .21 and that the penalty that was award- 
od to him was imposed under s. 29. Two courses 
were open to the Panchayat (a) to proceed 
against the respondent on the executive side, or 
U>) to proceed against him on tbe judicial side. 
The Panchayat decided to proceed on the execu- 
tive side and in view of the provisions of s. 78 , 
the only persons who could interfere with the 
order of the Panohayat was the Deputy Com¬ 
missioner. It is true that the Panchayat could 
have taken cognizance of this offence in exercise 
onta criminal powers, but when the Panchayat 
which had the alternative of adopting either one 
line of action or another makes its choice, it is 
not open to an outside authority to interfere. As 
the Panchayat passed an order under ohap. IV, 
of the Act of 1939, it seems to me that the only 
authority which was competent to revise that 
order was the Deputy Commissioner. The Addi- 
tional District Magistrate had no suoh power, I 
am clearly of the opinion that he was in error 


in seeknig to assume jurisdiction which did not 
vest in him. 

[4] For these reasons, it seems to me that the 
order of the Additional District Magistrate must 
be set aside. The respondent i3 of course at 
liberty to seek redress at the hands of the 
Deputy Commissioner. 

V.B.B. Revision aliened . 

A.I.R. (34) 1947 Lahore 299 [C. N. 73.] 

Cornelius J. 

Bhagat Singh — Plaintiff — Appellant 

v. Hukam Singh and others—Defendants _ 

Respondents . 

SecoDd Appeal No. 1377 of 1945, decided on 
7-I1-194G, from decree of Senior Sub-Judu'e, Amritsar 
D/- 6-4-1943. 

Punjab Pre-emption Act (1 [I] of 1913), S. 20 — 
Waiver — Pre-emptor’s reply to vendee before 
purchase and issue of notice under S. 19, that he 
had no objection to vendee's purchase and that 
vendee was at liberty fo purchase—Reply held did 
not amount to waiver of right of pre-emption—Nor 
did it operate as estoppel against pre-emptor — 
Evidence Act (1872), S. 115. 

The right of pre-emption is provided by statute, and 
it cannot be held to be waived unless by word or action 
the plaintiff has debarred himself from exercising it! 

1. c., has undertaken not to exercise it, or has performed 

some act which is entirely inconsistent with an inten¬ 
tion to exercise it, or if in consequence of any act done 
by him, the vendee has been directly induced to enter 
upon the sale, in tbo bona fide belief that the pre¬ 
emptive right would not be exercised. [Para 4] 

Where before purchasing tho land and before any 
notice under S. 19, had been issued by tbe vendor, the 
vendee bad asked the pre-emptor whether he would 
object to bis buying tbo land in dispute, to which the 
pre-emptor replied that bo had no objection and that 
he (vendee) was at liberty to make the purchase : 

Held that the reply did not amount to waiver by the 
pre-emptor of hia right of pre-emption, as the pre- 
emptors an9wer did not affect any present riffht vested 
in bim:16 A. I. R. 1929 Lah. 265 and 25 A. I. R. 1988 
Lab. 273, Distmg. [p ftra 6 j 

Held also that as the pre-emptor*s reply was non¬ 
committal in relation to pre-empior’s rights, the vendee 
could not be supposed to have acted on the faith of any 
assurance derived from it. The pre-emptor was there- 
fore not estopped from suing to enforce his right : 48 
P. B. 1912, Expl. [Para 6 j 

Cases referred :— 

M*29) A * L R - 1929 Lftb - 255 : 115 I. C. 767 
Ram Sahai v. Mohammad Tufail, ' 

2. (*38) 25 A. I. R. 1988 Lah. 278 : I. L. R (1988\ 
^o? 4 5i 17 n 6 h?- V 5 ' K ^ hi V. Lahori ffi 

:13 '■ 561 ' F “ eh 0h “ a 

Jhanda Singh —for Appellant. 

Hira Lai Sibyl — for Respondents. 

w U w? me ?c ~; T , he 8uit brought by the appal, 
lant Bhagat Singh for possession by pre-emption 

of land sold by the defendant Hukam Sineb to 

the defendants Hardit Singh and Sohan Singh 

haymg been dismissed on the ground that he had 
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waived his right of pre-emption before the sale 
was effected, and an appeal having been dis¬ 
missed by the Senior Subordinate Judge of 
Amritsar, he has appealed to this Court. It is not 
disputed before me that apart frcm the point of 
waiver, the plaintiff has a superior right of pre¬ 
emption, and that the correct price for the pur- 
poses of the case is the ostensible sale price viz. 
Rs. 1024. 

[2] The Court below have found that before 
purchasing the land, Hardit Singh asked the 
plaintiff whether he would object to his buying 
the land in dispute, to which the plaintiff pre- 
emptor replied that he had no objection and that 
the defendants were at liberty to make the pur¬ 
chase. It is contended by S. S. Jhanda Singh for 
the appellant that this single reply does not 
constitute waiver of the plaintiff’s right to pre- 
empt the sale when it had taken place. He refer¬ 
red to the evidence on the record. It seems that 
the plaintiff did not appear in evidence, nor did 
he produce any witness to controvert the state- 
ments attributed to him by the defendants’-wit¬ 
nesses. It was argued however that the latter 
statements were not by themselves sufficient acts 
on the part of the plaintiff, to constitute waiver 
in the circumstances. The reply by Mr. Hira Lai 
Sibyl on behalf of the respondents was that 
by saying that he had no objection to the pro¬ 
posed purchase by the vendees, the plaintiff in 
effect said that he would not sue to avoid that 
purchase, and in any case, that it was on the 
faith of the plaintiff’s statement that the vendees 
had gone forward with their proposal and had 
eventually purchased the land,* thereby worsen- 
ing their position, in consequence of which the 
plaintiff was estopped from suing. Mr. Hira 
Lai Sibyl also referred to the statement of 
Balwant Singh Zaildar, p. w. 1 , which was 
that Hardit Singh said to the plaintiff, “I have 
struck a bargain for the suit property; if you 
want to buy it, take it,” to which Bhagat Singh 
replied, you may buy it, I will not sue.” 

[3] As ba3 teen seen, the two Courts below 
have not found that Bhagat Singh made any 
promise not to sue in the event of Hardit Singh 
completing the purchase, and this was plainly 
correct, for no other person out of the five 
remaining witnesses supported this version. All 
of them, however, support the statement that 
Hardit Singh told Bhagat Singh he could buy 
the land if he wished, and Bhagat Singh replied 
that Hardit Singh could take it. These state- 
ments are relied upon by the learned counsel for 
the respondents as amounting to an offer to 
Bhagat Singh of the land, but since at that time 
Hardit Singh had not become owmerof the land, 
and there is nothing to show that he had autho- 
rity from the owner to nominate a buyer, it is 


obvious that there was no real offer made to 
Bhagat Singh. 

• [4] The question for decision is whether in the 
circumstances, the reply by Bhagat Singh implies 
a promise by him not to exercise his pre-emptive 
right, or prejudice that right in any way. The, 
right of pre-emption is provided by statute, and' 
in my opinion, it cannot be held to be waived 
unless by word or action, the plaintiff has debar- 
red himself from exercising it, i. e. t has under- 
taken not to exercise it, or has performed some 
act which is entirely inconsistent with an inten- 
tion to exercise it, or if in consequence of any ( 
act done by him, the vendee has been directly 
induced to enter upon the sale, in the bona fide 
belief that the pre-emptive right would not be 
exercised. Now, in the present case, the plaintiff’s 
only act is that of replying in the negative when 
he was asked if he wanted to buy the land, or 
objected to Hardit Singh buying it, and adding 
that Hardit Singh could buy it. It is clear that 
the land was not offered to him by any person 
having authority to sell it. He was obviously 
not entitled to object to the proposed sale or 
purchase. At that stage, any objection by him 
would have been meaningless, nor could he do 
anything to prevent the sale being effected since 
no notice had been issued by the vendor under 
S. 19, Punjab Pre-emption Act, 1913. In saying that 
Hardit Singh could buy it, he must be under¬ 
stood to be stating an obvious truth, for he had 
no power to stop Hardit Singh from buying the 
land. The plaintiff’s answer did not affect any 
present right vested in him, and since the ques¬ 
tion did not necessarily carry any suggestion or 
implication in relation to the future rights which 
might accrue to the plaintiff, it is difficult to 
draw from bis answer the conclusion that is re¬ 
ferred in any way, either directly or indirectly, 
to the exercise or non-exercise of such future 
rights. 

[5] Mr. Hira Lai Sibyl referred to two autho¬ 
rities of this Court, namely, A. I. R. 1929 Lab. 
265 1 and A. I. R. 1938 Lah. 273.* In the first case, 
the facts were that the plaintiff bad declared to 
purchase the suit property although he was 
approached some 20 days before the sale and 
asked to buy it, in case he wished to do so, in 
the exercise of his right of pre-emption. In the 
second case, also the basis of the plea of waiver 
was that the suit property had been offered to the 
pre emptor prior to the sale, and he had refused 
to purchase it. In the present case, it is clear 
that there was no such offer to the pre-emptor 
by any person having authority to sell the 
property. 

[6] I am satisfied that the acts proved in thej 
present case do not amount to waiver by the 
plaintiff of bis right of pre-emption. The point! 
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of estoppel can be dealt with briefly. A person 
in the position of Hardit Singh, bona fide seek- 
ing an assurance that he would not be pre¬ 
empted, would undoubtedly have referred direc. 
tly to Bhagat Singh’s right of pre-emption in 
his question. The absence of such a reference was 
probably not accidental, and, as the reply was 
clearly non-committal in relation to Bhagat 
Singh’s future rights, Hardit Singh cannot be 
supposed to have acted on the faith of any assu- 
-ranee derived from it. In this connection I have 
been referred to a case 49 P. R. 1912, 3 but the 
facts there were much stronger than they are in 
the present case, for not only did the pre- 
emptors in that case not object to the sale, but 
they also actively assisted in the sale negotiations 
and went to the length of demarcating the land 
sold out of a large field. 

[7] I accordingly accept this appeal, and 
setting aside the decrees of the Courts below, 
award the plaintiff a decree for possession by 
pre-emption of the suit property on deposit of 
R8. 1024, or the balance thereof, in the trial 
Court on ot before 21 12-1946. In case of his 
failure to make this.deposit, his suit will stand 
dismissed with costs, otherwise the parties will 
bear their own costs throughout. 

V *B.B. Appeal allowed . 


A. I. R. (34) 1947 Lahore 301 (G. N. 74.) 
Abdol Rashid C. J. and Mahajan J. 

Firm Kirpa Ram-Dhani Ram — Deftn 
dani—Appellant v. B. Chint Ram—PlaintifJ 
— Respondent . 

Letters Patent Appeal No. 199 of 1945, Decided on 
6-2-1947, from decree of Abdul Rahman J., Reported 
in 33 A. I. R. 1946 Lah. 20. . 

(a) Punjab Urban Rent Restriction Act (10 [XI o 
1941), S. 10 — Order — Meaning. 

The word “Order” in S. 10 coven both the decree for 
ejectment and orders made during execution proceed¬ 
ings removing the defendant from the premises in 

SKSaSd*- '• E - me “• : “ «•£^ 

.M Run j* b U 5 ban R * nt Restriction Act. (10 [X] ol 
1941), S. 10 — Use and occupation — Question ol 
fact — Civil P. C. (1908), S. 100. • 

The question whether the premises are or are nol 
required by the plaintiff for his own use and occupation 
13 a question of fact and a finding thereon, however 
erroneous it may be, cannot be challenged in second 
„ . . [Para 6] 

Ai. L. Puri and Yathpal Gandhi — for Appellant, 
A. R. Khosla — for Respondent. 

Abdul Rashid C. J. _ This is a Letters 
Patent Appeal from a decision of a learned 

8 t ? a J| 6 ° , thi9 00,111 a deoree to 

the Plaintiff and reversing the concurrent judg. 
Blunts of the Courts below. 5 

niu tal i^ b ti a . Ct ?, of the oaao Me few an <J simple. 
The plaintiff is the owner of the shops in dispute 


situate in Tarn Taran market. By means of a 
rent deed, dated 4-4-1941, the defendant took the 
shops in dispute on lease from the plaintiff at a 
rental of Rs. 30-8-0 per mensem. On 24-7-1943, 
the plaintiff instituted the present suit for eject¬ 
ment against the defendant. In August 1943 the 
Punjab Urban Rent Restriction Act was extended 
to the town of Tarn Taran. The plaint was ac- 
cordingly amended and the plaintiff stated that 
he required the shops in dispute for his own u3e 
and occupation. Tbe trial Court dismissed the 
plaintiff’s suit on the ground that the shops in 
dispute were not reasonably and bona fide re¬ 
quired by the plaintiff for his own occupation 
and use, and that in view of the provisions of s. 10 , 
Punjab Urban Rent Restriction Act, the plaintiff 
could not be granted a decree for ejectment. The 
findings of the trial Court were affirmed, on all 
points, by the learned Senior Subordinate Judge 
on appeal. He held that the plaintiff had failed 
to establish that he had reasonable and bona 
fide need for the shops for his own purposes. On 
appeal to this Court, the only point on which 
the learned Single Judge decided tbe case in 
favour of the plaintiff was that the word “order” 
in s. 10 , Punjab Urban Rent Restriction Act, did 
not prevent a decree for ejectment being passed, 
and that it was only for the order for recovery 
of possession which had to be made during the 
execution proceedings which a Court could not 
pass after the Act bad come into force. The 
learned Judge passed a decree in favour of the 
plaintiff for ejectment and observed that the 
plaintiff was entitled to a decree though “he 
might not be able to execute it” The learned 
Judge further added that : 

"the plaintiff's right to have the decree could not be 
denied simply because the legislature had in its wUdom 
ordered that certain decrees should not be executed for 
a certain period of time." 


™ « was comenaea by Air. Puri, on behalf 
of the defendant-appellant, that the word “order” 
in Sub-s. (l) of s. w, Punjab Urban Rent Rea- 
tciotion Act, was used in its widest sense, and 
that it covered both the deoree for ejectment and 
order made during the execution proceedings for 
the actual dispossession of a tenant. A deoree 
for ejectment inoludes an order for the disposses- 
mon of a person who is wrongfully in possession. 
Reference may be made in this connection to 
Form No. 23 in Appendix D, Civil P. 0. The 
decree has to state that “the defendant do put 
the plaintiff in possession of the property speci- 
tied in the sohedule hereunto annexed." The 
deoree for ejectment, therefore, inoludes an order 
tor the dispossession of the defendant. This 
order for dispossession is enforced by the exeout. 
mg Court by placing the plaintiff actually and 
pbysioally in possession of the property. 


\ 
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[ 4 ] The proviso to sub s. ( 1 ) of s. 10 , Punjab 
Urban Rent Restriction Act, lays down that the 
Court shall make an order for the recovery of 
possession if the landlord satisfies the Court that 
six months’ notice to quit or notice of such 
period as may be required under the contract of 
tenancy, whichever be longer has been served on 
the tenant. The notice to quit has to be given 
before the institution of the suit for enjectment. 
The word “order” in the proviso, therefore, 
obviously includes the decree for ejtciment which 
is to be passed in pursuance of the plaint insti¬ 
tuted by the plaintiff for the recovery of posses¬ 
sion of the property leased to the defendant. 

[5] Sub section ( 2 ) of the section shows that 
S. 10 of the Act is meant to be retrospective in its 
operation. It is laid down by Subs. ( 2 ) that where 
any order of the kind mentioned in Sub-s. (l) has 
been made on or after 1-1-193D, but not executed 
before the commencement of this Act, the Court 
by which the order was made may, if it is of 
opinion that the order would not have been made 
if this Act had been in operation at the date of 
making of the erder, rescind or vary the order in 
such manner as the Court may think fit for the 
purpose of giving effect to this Act. It 13 clear, 
therefore that the Court has been given a power 
where the defendant has actually not been iemov- 
ed from the possession of the premises in dispute, 
to alter an order which has already been made 
and bring it in consonance with the provisions 
of this Act by varying or rescinding the order. 
If a Court can rescind an order or vary an 
order which was made before the comiDg into 
force of this Act and bring it in accordance with 
the provisions of this Act it is obvious that the 
provisions of the Act in this respect are re- 
trospective. Any order which has to be made 
after the coming into force of this Act must be 
consistent with the provisions of this Act though 
the right to sue had accrued before the Act camo 
into force. I am therefore of the opinion that 
the word “order” in S. 10 of the Act covers both 
the decree for ejectment and orders made durmg 
execution proceedings removing the defendant 
from the premises in dispute. 

[6] The learned counsel for the respondent did 
not make any serious effort to controvert the pro¬ 
position that the word “order” in S. 10 includes 
the decree for ejectment. He, however, urged 
vehemently that the premises were required by 
the plaintiff for bis own use and occupation, and 
that the lower Court had erred in arriving at a 
different conclusion. The question whether the 
^premises are or are not required by the plaintiff 
for his own use and occupation is a question of 
fact. The learned Senior Subordinate Judge, 
after a consideration of the entire evidence pro¬ 
duced on behalf of the plaintiff, came to the 


Roshan Lal A.I.R, 

conclusion that the plaintiff has not established 
that he has reasonable and bona fide need for 
the shops in dispute for his own purpose. This 
finding, however erroneous it may be, cannot be 
challenged in second appeal. 

[7] For the reasons given above, I would 
accept this appeal, set aside the judgment and 
the decree of the learned Single Judge and 
restore that of the trial Court dismissing the 
plaintiff’s suit. Having regard to all the circums¬ 
tances I would leave the parties to bear their 
own costs throughout. 

Mahajan J. — I agree. 

v.R. . Appeal allowed . 


A. I. R. (34) 1947 Lahore 302 / G . N. 75.] 
Abdur Rahman J. 

Earn Lal—Plaintiff-Appellant v. Roshan 
Lal and another — Defenaantx-Respondents. 

Second Appoal No. 888 of 1945, Decided on 
18-11-1946. from decree of Dist. Judge, Atiock at 
Campbellpur D/-12-2-1945. 

(a) Punjab Pre-emption Act (1 [I] of 1913). S. 22 (4) 
— Rejection ol plaint unoer, amounts to decree and 
has the same effect a* one under C>vil P. C. and is 
appealable a> decree—Civil P. C. (1908), Ss. 2 (2), 
96 and O. 7 R. 11. 

Tbe definition of the deerre includes all rejections of 
plaints either under the C do of Civil Procedure or 
otherwise and in tLe absence of any qualification that 
the rejection must bo, 10 fall within ibe ambit of the 
definition, uoder tbe Code of Civd Procedure only, the 
Court would not be .jurtifi. din adding to the seoiion when 
tbe Legislature has in its wisdom refrained from ' 
doiDg so. [Para 2) 

Tbe rejection of a plaiut under S. 22 (4), Pun- - 
jab Pre-emption Act therefore is a rejection within ihe 
meaning 01 the definition of the term "decree” given in 
the Code of C.vil Procedure and would be tb-refore, 
appealable as a decree: 2*1 A. I. R. 1937 All. 280, 
Dissent . [P.ira 2] 

(b) Punjab Pre-emption Act (1 [I] of 1913), S. 22 
(4)—Court orderingiplaintlfl to make deposit on or 
before certain date — Court becoming non existent 
in meanwhile — Money not accordingly deposited 
within time—Money, however deposited in treasury 
on first available opportunity — Plaint should not 
be rejected — Extens on of time should be granted 
—In view of deposit, presentation of application 
held was formal atfair. 

Tbe Court at P was migratory. The Tahsildar and 
Naib labbildar were ordered ly the Bigh Court to 
rtceive plaints in its ab.-eDce. The plaint wa aceoidingly 
present'd before tbe T* hsildar. When the Court arrived, 
it passed an order that a sura of Rs. 800 may bo 
d.po-iUd on or before 27 11-1943. In the meantime, 
however, tbe Court at P was abolished alb'getbir with 
the result that when tbe date for depositing tbo money 
arrived, there *as no Court wbichcould have functiomd 
at P. Tbe plain tiff mude an applicati n to theTa6hildar 
on 26-11-194^ to receive tbo deposi* Tbe Tabsildar was 
not authorised to receive apibcanond or to puss any 
ord»rs on ruch applications. The money was not de¬ 
posited on that day pnsun.ably b»cause ihe application 
must Lave teen returnid toilaintiff late in tbe afternoon 
when tbo time to depos-t tbe money in tbe treasury was 
over. He appeared on tbe following day with money. 


1947 


Ram Lal V. ROSHAN Lal ( Abdur Rahman J.) 


Lahore 303 


but the treasury bad bean closed at 12 O’clock od the 
day. The Tahsildar thereupon order*d tbc application 
to come up on the 29th November whtn money whs 
deposited. This deposit was found by the Court which 
was subsequently appointed to function at P not to have 
been mado in time and the plaint was accordii gly 
rejected: 

Held that since no civil Court could have functioned 
at P on any day between tho 26th and 29-11 1943. it 
could not be possible for the plaintiff to have asked any 
Court to pass the order for depositing the money on iho 
applicaiion which be was in law bound to make. Long 
before the Court arrived the roomy had b^en deposited 
in the treasury. If therefore an application was sub¬ 
sequently made to the Court to grant extension of the 
period under 8. 22 (4) the application would have been 
granted. It was true that the application lor the exten¬ 
sion of the time was made some months later but 
remembering Ihe fact that -he money bad actually been 
deposited in Court iD November. 1943, the presentation 
of an application was more or less a formal mat'er. 

r . , " [Pam 4] 

Case referred:— 

1. (*37j 24 A I. R. 1937 All. 280 : 1. L. R. (1937) All. 
484: 168 I. C. 676, Amba Shankar v. Mt. Seoti. 
Muhand Lal Puri and F. GandJti—:or Appellant. 
H. J?. Sachdev —for Respondents. 

Judgment.— A plaint asking for a decree by 
way of pre-emption was rejected by the Subor¬ 
dinate Judge at Ptndigheb on the ground that 
one-fiftb of tbe amount ordered to he deposited 
by tbe Court on or before 27.11.1943, had not been 
bo deposited. An appeal from that decision was 
dismissed by tbe District Judge, Attock, on 12 - 2 - 
1945. The plaintiff bas preferred a second appeal. 

[ 2 ] A preliminary objection bas been raised on 
behalf of tbe respondent that tbe appeal is not 
competent. It is alleged that in order to bring 
the rejection of a plaint within the defii ition of 
the term "decree” given in tbe Code of Civil 
Procedure, the rejection should have been under 
that Code only and not under any oiber enact¬ 
ment for the time being in force. As the plaint 
.was rejected in this case under s. 22 i 4 ), Punjab 
Pre-emption Act, it is contended that the order 
rejecting the plaint does not amount to a decree 
and was not therefore appealable. learned 
counsel for the respondent has placed his reliance 
m support of this contention on the decision of 
a learned Single Judge of tho Allahabad Court 
m A. I. R. .1997 ALL. 280. 1 This undoubtedly 
supports him, but there is no warrant in my 
opinion for. the proposition, and I say so with 
peat deference to tho learned Judge of the Alla- 
habad Court, that the order rejecting the plaint 
must necessarily be in pursuance of the provisions 
of the Code of Civil Procedure only. The defini- 

“f"? of 1*“ deorGG includes all rejections of 
plaints either under the Code of Civil Pro* dure 

abseDCe ° f any <> ua,ifica - 
S ?* eollon must be, to fall within the 
ambit of the definition, under the Code of Civil 

°? e 001111 woold not inatified 
to add to stbe seotioa when the Legislature Has 


in its wMom refrained from doing so. Section 22 
(4), Punjab Preemption Act provides for rejection 
of a plaint if tho plaintiff has failed to furnish 
security or to deposit one-fifth of tho amount in 
accordance with tbe orders of a Court and once 
it is rejected iD conformity with the section, that 
rejection could have the same effect as the one 
ordered under the Code. I would, therefore, hold 
that the rejection of a plaint under ?. 22 (4), 
Punjab Pre-emption Act is a rejection within 
the meaning of the definition of the term "decree” 
giveD in the Code of Civil Procedure and would 
be, therefore, appealable as a decree. 

[3] The facts which led the trial Court to 
reject the plaint are rather peculiar. It appears 
that the Court of the Subordinate Judge at Pin- 
digheb was merely migratory. The Subordinate 
Judge worked for about £0 days every month at 
Camphellpur and at Pindigbebfor about todays. 
The Tehsildar and the Naib Tehsildar were 
ordered by the High Court to receive the plaints 
in his absence. The present plaint was accordingly 
presented before tbe Tehsildar. It was ordered 
by him on 4-J0-1949, to come up on 5th October 
and then before tbe Subordinate Judge on 
18-10 1943 The Subordinate Judge who appears 
to have come in the meantime to Pindigheb pa¬ 
ssed an order on that date that a sum of Ks. 800 /- 
may be deposited on or before 27 11-1943. In 
the meantime, however the Court of tho Subor¬ 
dinate Judge at Pindigheb was abolished 
altogether with the result that when the date for 
depositing the money arrived, there was no Sub- 
ordinate Judge who could have functioned at Pin- 
digneb. The plaintiff made an application to the 
Tahsildar on 26-11-1943. to receive the deposit of 
Ra 800 /-. The Tahsildar ordered that the money 
might be deposited on the plaintiffs’ own responsi- 
bility. This was apparently because the Tahsildar 
was not authorised, to receivo applications or to 
pass any orders on suoh applications. He had 
been authorised to receive plaints and to do 
nothing else. Tbe money was not deposited on 
that day presumably beoause the application 
must have been returned to the plaintiff late in the 
afternoon when the time to deposit the money 
in the tre*mry was over. He appeared on the 
following day with tho money, but there is a 
report on the application that the treasury had 
been dosed at 13 o’clock on the day on account 
of its being a last Saturday. The Tehsildar 
thereupon ordered the application to come upon 
29th November, 28 th November being a Sunday 

L'nev 0 UP °* Tebsildar on the 5th and 
the t? 1 Tr 8 d0posited - Tbis deposit was found by 

D °‘ 10 have h® 00 made time 
and the plaint was aooordingly rejeoted. 

.. UJ J “““ot “e tow it ia possible to sustain, 
the order either of the trial Court or ol thl^c 
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appellate Court. From the facts which have been 
related, it would appear that no civil Court 
* 'could have functioned at Pindigheb on any day 
'between 26th and 29th November 1943. It was not, 
therefore, possible for the plaintiff to have asked 
any Court to pass the order for depositing the 
'money on the application which he was in law 
bound to make. The Sub-Judge who was appointed 
I to function at Pindigheb is said to have arrived 
there towards the end of December, but long 
before then the money had been deposited in the 
treasury. If therefore an application was sub¬ 
sequently made to the Court to grant extension 
'of the period under S. 22 (4), Punjab Pre emption 
Act, the application should have been granted. 
It is true that the application for the extension 
of the time was made some months later, but re¬ 
membering the fact that the money had actually 
been deposited in Court in November, 1943, the 
presentation of an application was more or less a 
formal matter. The application must have been 
presented when the contention was advanced 
with regard to the delay in deposit of the money. 
The contention advanced by learned counsel for 
the respondent that as no Court of a Subordinate 
Judge was in existence at Pindigheb the deposit 
on that date was useless may be correct, but in 
order to enable a Court to exercise its discretion one 
way or the other the deposit by the plaintiff on 
29-11-1943,was notpnly relevant but very material. 
The argument moreover lose3 sight of the fact 
that in the absence of a Court competent to 
order the deposit on 27-11 1943, the time would 
have to be in any case extended. The facts 
mentioned above clearly show that the plaintiff 
had tried to comply with the order of the Court 
within time and had in fact done so as soon after- 
wards as possible. 

( 5 ] I would for the above reasons allow the 
appeal, set aside the judgments and decrees of 
both the lower Court9 and send the case back for 
disposal on the merits to the trial Court. The 
court-fee in appeal both before the lower appe- 
Hate Court and before this Court would have to 
be refunded to the appellant. The costs both of 
the lower appellate Court and of this Court will 
be costs in the cause. Parties are directed to appear 
before the trial Court on 1 G 12-1946. 

H.g.D. Appeal allowed. 

A. I. R. (34) 1947 Lahore 304 [C. N. 76.) 

FULL BENCH 

Abdul IIashid C. J., Ram Lall, Abdur 

Rahman, Mahajan and Cornelius JJ. 

Mt. Shankri and others—Plaintiffs—Peti¬ 
tioners v. Milkha Singh — Defendant 

1 m1so! No. 226/C of 1946, Decided on 13-1-1947 
for leav appeal to bis Majesty in Council from L.P.A. 
No. 29 oi J;145, reported in 34 A I.R. 1947 Lab. 1 (FB). 


(a) Civil P. C. (1908), S. 109 (c) — Subject-matter 
having definite money value. 

Section 109 (c) is not limited to cases where the 
money value of tbe subject-matter in dispute cannot 
be ascertained but also applies where the money value 
has been definitely ascertained but the case involves a 
question of great general importance : 21 A. I. R. 1934 
Lab. 515 : 152 I. C. 684, OVERRULED : 12 A. I. R. 
1925 P. C. 159, Foil . [Para 4) 

Civil P. C.—(’44 Com.) S. 109 N. 10 Pt. 4. 

(b) Civil P. C. (1908) S. 109 (c) — Petty litigation. 
Where the subject-matter in dispute was only 13 

marlas of land in a village held that it would be 
wrong to put tbe respondent to undertake the expense 
of appearing before Privy Council and High Court would 
not be justified in granting a certificate. [Paras 6 and 8] 
Civil P. C. — (’44.Com) S. 109 N. 10 Pt. 15. 

Cases referred 

1. ( 21) 48 I. A. 31:8 A. I. R. 1921 P. C. 25 : 44 Mad. 

293 : GO I. C. 85 (P.C.), Radha Krishna Aiyar v. 
Swaminatba Aiyar. 1 

2. C01) 28 I. A. 11:23 All. 227 (P. C.), Banarsi Prasad 
v. Kashi Krishen Narain. 

3. C01)28I. A. 182 : 23 All. 415 (P. C.), Radha 
Krishna Das v. Rai Krishanchand. 

4. (’25) 52 Cal 650 : 12 A. I. R. 1925 P. C. 159 : 52 
I. A. 207 : 88 I. C. 445 (P. C.), Udoy Cband Panna 
Lai v. P. E. Guzdar <fc Co. 

5. (’34) 21 A. I. R. 1934 Lab. 515 : 152 I. C. 684, 
Haveli Shah v. Kalyan Singh. 

6. (’41) I. L. R. (1941) All. 364 : 28 A. I. R. 1941 All. 
211 : 194 I C 606, ltadhey Lai v. Niranjan Nath. 

7. (’37) 24 A. I. R. 1937 All. 167 : 167 I. C. 666, P, a 
Pleader, Bansi v. Judges of High Court of Allahabad. 

8. (*42) 29 A. I. R. 1942 Oodh 283 : 198 I. C. 658, 
Hari Saran v. Harklshan Das. 

9. (*13) 21 I. C. 783 (Bom.), Hirji Bhai v. Jamshedji. 

10. (’22) 69 I. C. 385 : 10 A. I. R. 1923 Mad. 125, 
Alagappa Chetty v. Nacbiappan. 

11. f’34) 21 A. I. R. 1934 Pat. 664:152 I. C. 301, Nri- 
singha Charan Nandy v. Rajniti Prasad Singh. 

12. (’10) 3 IC. 786 (Cal.), Clarke v. Rajendra Kissore. 

13. (’23) 10 A. I. R. 1923 Mad. 232:72 I. C. 250 (F.B.), 
Sethupatbi v. Tiruneelakantam. 

14. (1846-51) 4 M. I. A. 353 (P.C.), Spooner v. Juddow. 

Unhand Lai Puri and S . D. Qosicami— 

for Petitioners. 

D. R. Sawhney and Ram Kishan— for Respondent. 
Abdul Rashid C. J.— Thi9 is an application 
for leave to appeal to His Majesty in Council 
from a decision of a Full Bench of this Court 
dated 27-6-1946. The applicants state that the 
case involves an important question of law of 
public importance, i. e., whether the equitable 
doctrine of part performance is available 
in the Punjab to a defendant who has taken 
possession of land exceeding Rs. 100 in value 
under an unregistered deed of transfer. Sec¬ 
tion 109, (c), Civil P.C.,lays down that an appeal 
shall lie to His Majesty in Council from any 
decree or order of the High Court when the case 
is certified to be a fit one for appeal to His 
Majesty in Council. The applicants’ suggestion 
is that though the value of the case is email, the 
point involved being one of great public import- 
ance, the case is a fit one for appeal to Hi3 
Majesty in Council under S. 109 (c), Civil P. 0. 
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[2] On behalf of the respondent it is contended 
by Mr. Sawhney vehemently that the provisions 
of clause (c) of S. 109, Civil P. C., apply only to 
cases where the value of the property in dispute 
is not determinable in money. Reference was 
made in this connection to 48 I. A. 31, 1 where 
the following observations occur : 

“The conditions that regelate the granting of certi¬ 
ficates for leave to appeal have been clearly slated in 
the cases referred to by counsel for tho respondent, 
t namely 28 I. A. II 2 and 28 I. A. 182. 3 It is not neces¬ 
sary to examine them again, for the principle which 
they establish is plain and cannot be questioned. That 
principle is this; that as an initial condition to appeal 
to His Majesty in Council, it is essential that the peti¬ 
tioners should satisfy the Court that the subject-matter 
of the suit is Rs. 10,000 and in addition that in 
certain cases there should be added some substantial 
question of law. This does not cover the whole grounds 
of appeal, because it is plain that there may be certain 
cases in which it is impossible to define in money-value 
the exact character of the dispute; there are questions, 
as for example, those relatiog to religious rights and 
ceremonies, to caste and family rights, or suoh matters 
as the reduction of tho capital of companies as well as 
questions of wide publio importance in which the sub¬ 
ject-matter in dispute cannot be reduced into actual 
terms of money. Sub section (c) of S 109, Civil P. C., 
contemplates that such a state of things exists, and 
It. 8 of O. 45 regulates tho procedure. 1 * 

[8] It is maintained by Mr. Sawhney that 
these observations clearly show that cl. (c) 
of 8. 109 is not applicable to cases whose 
money value has been determined in the plead- 
•ngs. In my opinion, this contention is unsound. 
^At page 84 of the report their Lordships made 
the following observations: 

. “Thero is no indication in tho certificate of what the 
nature of the question is that it is thought was involved 
in the hearing of this appeal, nor is there anything to 
ehow that the discretion conferred by S. 109 (o) was 
invoked or was exercised.** 

These observations clearly Bhow that the disore, 
tion of the Court under 8. 109 (o) oan be 
invoked and oan be exercised in cases whose 
value can be defined in money. This is dearly 
ldd down by a later deoision of their Lordships 
of the Privy Council reported as 62 cal 650. 4 In 
this case there was a dispute &s to a contract 
for the sale of goods and the arbitrators-had 
awarded rs. 81,000 to the petitioner and rb, 
8,900 to the respondents The award in favour 
of, the petitioner having been set aside, he 
brought a suit to eet aside the award in favour 
of the respondents. The appellate Court made a 
deoree dismissing* the suit and refused to certify 
under .8. no, Civil P 0, 1908. that the case 
was a fit one for appeal to tbe Privy Counoil 
in that it would "involve directly or indirectly 
some claim oi? questiop to or respecting property” 
Of RS. 10,000 or upwards. Tin* petitioner prayed 
for special leave to appeal. He contended that 

•i 9 *? * a r,8h * of .Ppdei; a no, since 
u the appeal succeeded he could proceed iwith 
1947 L/89&40 


a suit which had been stayed, claiming Rs. 
81,000 damages under the contract. In these 
circumstances, it was held that the petitioner’s 
claim upon the contract was too remote to be 
considered as being property indirectly involved 
and that his petition should be dismissed. Their 
Lordships made the following observations in 
the concluding portion of their judgment: 

“Their Lordships think that this (claim for Rs. 
81.000) Is not really consequential on the present decree 
and too remote to be entitled to the description of being 
property indirectly involved in tbe issue of this suit. 
It must always be kept in view that no real mischief 
can arise from not allowing a very wide construction 
of S. 110, because such cases, if worthy of being tried 
by a higher tribunal, can always be dealt with under 
sub-s. (c) of S. 109, Civil P. C. 

[4] The value of the subject-matter in the 
case referred to above was fixed. One party 
maintained the value to be Rs. 8,900, while the 
other party contended that indirectly a sum 
of rs. 81,000 was involved. In spite of this, 
however, the Privy Council held that cases of 
this type, if worthy of being tried by a higher 
tribunal, could always be dealt with under sub- 
section (o) of section 109. I would, therefore, 
hold that section 109 (o) is not limited to cases 
where tbe money value of the subject-matter in 
dispute cannot be ascertained. Section 109 (c) 
also applies to cases where tho money value of 
the subject-matter in dispute has been definitely 
ascertained, but the case involves a question of 
great general importance. 

[5] It was held by a Division Benoh of this 
Court in A. I. R. 1934 Lah. 616 5 that 8. 109 
(c) applies only to cases in which it is impossi. 
ble to define in money value the exaot character 
of the dispute. This case relied on the observa- 
tions oi their Lordships of the Privy Counoil 
made in 48 I. A. 81. 1 The latest Privy Counoil 
decision reported as 62 Gal. 650 4 Khs explained 
the real meaning of the observations made in 48 
I. A. 81. 1 It must, therefore, be bold that A. I. R. 
1934 Lah. 616* was wrongly deoided. There are a 
number of cases of the other High Courts, suoh 
as L L. R. (1941) ALL. 864, 0 A.I.R. 1937 ALL. 167, 7 
A. I. B. 1942 Oudh 288, 8 21 I. O. 78S 9 and 69 I. 0. 
885, 10 whioh lay down the law in the same terms 
as the Lahore judgment alluded to above. In view 
of the decision of the Privy Counoil in 62oal.650 4 * 
it must be held, with all respeot to the learned 
Judges, that these oases were also wrongly decided, 

[6] It was further contended by Mr. Dev Raj 
Sawhney that as the subjeot-matter in dispute 
was only 18 marlaa of land, leave to appeal to 
His Majesty in Council should not be granted and 
that this petty litigation should be terminated. 
Reference was made in this connection to A.I.R, 
1934 Pat. 66A 11 It was laid down in this oase that 

‘In deriding whether a certificate of fitness sh fluid 
bo granted in:a oase governed by S. 109, Civil P, 0., 
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it is not enough to find that the order sought to 
be appealed against involves a substantial question of 
law. One of the tests usually applied to determine the 
fitness is to see whether the point involved is of great 
public or private importance. Another consideration 
which the Court must keep in view in granting the 
certificate is that litigation is not made oppressively 
expensive.*' 

The same proposition was laid down by the 
Calcutta High Court in 3 I. c. 786. 11 It was 
observed by the learned Judges that 

“It would be very wrong to put a party to the great 
expense of an appeal to the Privy Council in a case 
where a small amount was involved. The High Court 
not having the power of putting the appellant to terms, 
will not certify such a case as fit for appeal to the Privy 
Council. The proper course for the appellant in such a 
case to adopt is to apply for special leave direct to the 
Privy Council.’* 

[7] To the same effect is A. I. R. 1923 Mad. 
232. 18 The basic ruling on this point is reported 
as 4 M. I. A. 353. 14 The following observations of 
Lord Langdale at page 360 of the report may 
be reproduced in extenso : 

“The question appears to be of very considerable 
importance; but you observe that the amount at issue 
i9 only a sum of Rs. 250, and for the purpose of 
deciding that, you put the respondent to the expense 
of this appeal. The question is, whether this prosecution 
being by the East India Company, and no doubt impor¬ 
tant to have decided, for the benefit of the whole 
country, the whole expense of this appeal should not be 
borne by them. However important it may be to esta¬ 
blish the law, upon a question of this kind, it would be 
very wrong to put the party to so great expense in a 
case where so small amount is at issue. Even if the right 
of appeal were granted, you might be defeated in this 
way; the respondent may say, that it would be much 
better to pay his 250 rupees, than to come here, and 
pay the expense of this prosecution.*' 

After making these observations the Privy Coun¬ 
cil gave special leave to appeal on the appellant 
undertaking 

“to pay all costs, charges and expenses, which might 
be incurred on Jjehalf of the respondent, as well as on 
behalf of the appellants.’’ 

[8] In the present case, Milkha Singh defen- 
dantrespondent exchanged 13 marlas of land 
with the applicants. This land is situate in a 
village in the Hoshiarpur District. For the pur¬ 
pose of deciding an important question of 
general importance, it would be wrong to allow 
the respondent to undertake the expense of 
appearance before their Lordships of the Privy 
Council. I would, therefore, hold that this Court 
would not be justified in granting the applicants 
a certificate for leave to appeal to His Majesty 
in Council under S. 109 (c), Civil P. C. I would 
consequently dismiss this application with costs. 

Ram Lall J—I agree. 

Mehr Chand Mahajan J.—I also agree. 

Abdur Rahman J. — I agree. 

Cornelius J.—I also agree. 

G.B. Application dismissed. 


A. I. R, 

A. I. R. (34) 1947 Lahore 306 [C. N. 77.] 
Teja Singh J. 

Mt. Halima and another — Convicts — Peti¬ 
tioners v. Emperor. 

Criminal Revn. No. 1170 of 1946, De’don 21-10-1946, 
to reviee order of Sessions Judge/Karnal, D/- 23-4-1946. 

Stamp Act (1899), S. 35 —Document not stamped 
nor forthcoming — Document cannot be admitted 
in evidence on payment of penalty — Secondary 
evidence is inadmissible — Deed of divorce is not 
within S. 91, Evidence Act — Deed of divorce not 
stamped nor forthcoming — Divorce can be proved 
by oral evidence — Evidence Act (1872), S. 91. 

If a document that was required to be stamped waa 
not stamped and is not forthcoming, no secondary evi¬ 
dence regarding tbe contract thereof can be admitted in 
evidence and if the secondary evidence is admitted 
under the erroneous impression that it was admissible, 
it should be altogether ruled out. When a document is 
lost, it cannot be admitted in evidence on payment of 
penalty and accordingly the prohibition against its 
admission in evidence contained in para. 1 of S. 35,must 
prevail : 9 A. I. R. 1922 Lah. 401 and 25 A.I.R. 193a 
Lab. 90, FoU. [Para 4) 

A divorce is not a disposition of property nor is it a 
matter which is required by law to be reduced to the 
form of a document. It is correct to say that under 
Mohammadan law marriage i9 a contract but divorce- 
i3 a dissolution of marriage and except in those cases 
where the husband and the wife agree to dissolve 
a marriage for consideration, a divoroe can be purely 
a unilateral affair, whereby the husband puts an end to 
the marital relations with his wife by simply pronounc¬ 
ing the word “talaq*' three times. The wifo may or 
may not be present but even if she is present she has no 
voice in the matter and the divorce given by the husband 
cannot by any stretch of language bo described as con¬ 
tract. Where, therefore, it is admitted that the deed of f 
divorce was not stamped and the loss of the document 
is not proved, the divorce can be proved by oral evi¬ 
dence. [Para 6] 

(45-Com.) Stamp Act, S. 85, N. 13 pts. 1 to 3 and 
N. 14. 

Cases referred 

1. (’22) 3 Lab. 282: 9 A.I.R. 1922 Lah. 401 : 69 I. 0. 
723, Mahomed Ayub v. Rahim Bakhsh. 

2. (*38) 25 A.I.R. 1938 Lah. 90 : 181 I. C. 642, Ladha 
Ram Lakhi Ram v. Hari Chand. 

F. C. Mittal — for Petitioners. 

D. N. Aggartoal and Jagdish Lai Bhatia for 
Advocate General — for the Crown. 

Order. — Nur Mohammad, son of Habib 
Ullab, prosecuted Sadiq and Mt Halima for 
bigamy under 8. 494, Penal Code. He also pro¬ 
secuted Bundu and Jani, the brother and uncle 
respectively of Mt. Halima, for abetment of 
bigamy. The trial Magistrate acquitted Jani but 
convicted the remaining three and sentenced 
them to six months* rigorous imprisonment each. 
On appeal the Sessions Judge acquitted Bundu 
but confirmed the conviction and sentence of 
Sadiq and Mt. Halima. They have now come to 
this Court on the revision side. We have also 
before us a revision petition by the complainant 
against the acquittal of Bundu and for tho 
enhancement of the sentences of Sadiq and 
Mt Halima. 
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[2] Both aides agree that Mt. Halima was 
originally married to Nur Mohammad, son of 
Khuda Bakhsh. The marriage evidently took 
place many years ago. The complainant’s case 
is that Mt. Halima was divorced by Nor Moham¬ 
mad, son of Khuda Bakhsh and she remarried 
him (the complainant) on 29-1-1944. The alleged 
bigamous marriage of Mt. Halima with Sadiq 
took place on 9.5-1945. 

{ [3) Nar Mohammad, son of Khuda Bakhsh, 

the first husband of Mt. Halima, died in March 
1944. Both Mt. Halima and Sadiq denied that 
Nur Mohammad, son of Khuda Bakhsh ever 
divorced Mt. Halima. They also denied the 
factum as well as the legality of the complainant's 
marriage with Mt. Halima. Sadiq, who is the 
younger brother of Mt. Halima’9 first husband, 
pleaded that he married her after the death of 
his brother and on the expiry of the usual period 
of iddat. 

[4] There are two important questions to be 
determined in the case : (a) whether Mt. Halima 
was actually divorced by her first husband, and 
(b) whether there was a valid marriage between 
Mt. Halima and the complainant. As regards 
the first, the complainant examined evidence to 
show that Nur Mohammad, son of Khuda Bakhsh 
divorced Halima in the presence of three persons 
by pronouncing the word " talaq " thrice and 
then executed a formal deed on a blank paper. 
Mt. Halima was not present on that occasion but 
'the divorce deed was later on sent to her. The 
gentleman who was alleged to have executed the 
deed of divorce has not been produced and wo 
are told that he is dead. The witnesses are 
Mushtaq Ali. (p. w. 6) and Abdul Rashid (p. w. 7 ). 
They both depose to the factum of the divorce 
and the execution of the document. It is admit¬ 
ted that the document was not stamped. Relying 
on this fact, Mr. Faqir Chand Mittal argued that 
since the loss of the document has not been pro¬ 
ved, secondary evidence of the contents thereof 
should not have been admitted. He relies upon 
8 Lah. 282 1 and A.LR. 1938 Lah. 90 s in support 
of the contention that if a document that was 
required to be stamped was not stamped and is 
not forthcoming, no secondary evidence regard¬ 
ing the contract thereof can be admitted in evi. 
dence and if the secondary evidence is admitted * 
under the, erroneous impression that it was 
admissible, it should be altogether ruled out. 

I have no hesitation in agreeing with the learned 
counsel that the proposition of law enunciated 
by him is quite correot. As was pointed out in 
the atove mentioned cases when a document is 
lost, ft cannot be admitted in evidence on pay* 
ment of penalty and accordingly the prohibition 
•gainst its admission in evidence contained in 
para. 1 of & 85, Stamp Aot, must prevail. The 


trouble, however, is that a deed of divorce is not 
one of the kinds of documents mentioned in 
S. 91, Evidence Act and accordingly the other 
evidence relating to the factum of divorce can¬ 
not be shut out. The operative part of S. 91, 
Evidence Act, reads as follows : 

“When the terms of a contract, or of a grant, or of 
any other disposition of property, have been reduced :o 
the form of a document, and in all cases in which any 
matter is required by law to be reduced to the form of 
a document, no evidence shall be given in proof of the 
terms of 6uch contract, grant or other disposition of pro¬ 
perty, or of such matter except the document itself, or 
seoondary evidence of its contents in cases in which 
secondary evidence is admissible under the provisions 
hereinbefore contained.” 

[5] Mr. Faqir Chand Mittal concedes that a 
divorce is not a disposition of property nor is 
it a matter which is required by law to be 
reduced to the form of a document. He, however, 
contends that it is a contract but he has not been 
able to convince me on the point. It is correct 
that under Mohammadan law marriage is a 
contract but divorce is a dissolution of marriage 
and except in those cases where the husband and 
the wife agree to dissolve a marriage for consi¬ 
deration, a divorce can be purely a unilateral 
affair, whereby the husband puts an end to the 
marital relations with his wife by simply pro. 
nouneing the word M talaq " three times. The 
wife may or may not be present but even if she 
is present she has no voice in the matter and 
the divorce given by the husband cannot by any 
stretch of language be described as contract. I 
am, therefore, of the opinion that it was open to 
the complainant to prove divorce by oral 
evidence. 

[6] Before assessing the value of the oral evi¬ 
dence produced by the complainant, I would 
like to point out that Mt. Halima and her first 
husband had been living amicably for many 
years. At least, there is no evidence that there 
was ill-will between the two or that there was 
any reason for th^ husband to feel dissatisfied 
with Mt. Halima. Why he considered it Neces¬ 
sary then to divorce her is a matter which 
neither the complainant nor any of his wit¬ 
nesses has explained. Then, there is no direct 
evidence that the divorce deed ever reached the 
hands of Mt. Halima. The witnesses who depos¬ 
ed to the divorce ate not agreed as to the person 
to whom it was entrosted for the purpose of 
making it over to her. The Courts below 
appeared to be of the view that the document 
was actually in the possession of Mt. Halima 
and she deliberately withheld it, but there waa 
no reliable evidenoe to warrant these findings. 
There is another faofc of which mention need be 
made. Azar Mohammad Lambardar (p. w. 3 ) who 
claimed to be one of persons present at the time 
of the complainant’s marriage and made the 
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entry in the Nikah register relating to it de¬ 
posed that the deed of divorce was produced be¬ 
fore them at the time of the marriage and he 
read it to the persons present. The original 
Nikah entry (Ex r-A) produced in Court by the 
complainant gives the date of the divorce a3 
28-11-1943. Azar Mohammad when questioned 
about this said that he did not remember the 
date but according to his recollection the year 
was 1942. Exhibit P B i3 the copy of the Nikah 
entry. This was also produced by the complainant 
and purports to have been prepared at his in¬ 
stance on 30 12-1944. No mention of the date of 
the deed of divorce is made in this copy and the 
entry i3 altogether silent as to whether Mt. Halima 
at the time of her marriage with the complainant 
was a spinster, a widow, or a divorced woman. 
Mr. Dwarka Nath Aggarwal argued that 
the original Nikah entry had been tampered 
with and he maintained that this must have been 
done at the instance of the accused in order to 
bring the complainant’s marriage within the 
period of Iddat. Unfortunately neither the per- 
son who prepared the copy nor the record-keeper 
who had the charge of the Nikah Register was 
examined as a witness, and there was no material 
on the record from which it can be found out 
whether the copy was genuine or the original 
entry. Assuming, however, that no mention of 
the date of the deed of divorce was made in the 
original Nikah entry, this fact itself makes me 
think that the divorce deed was not before the 
person who made the entry, otherwise there is 
no reason why the date should not have been 
copied out. In any case, it is only reasonable to 
think that if the deed of divorce had been pro- 
duced and everybody was sure that the divorce 
had taken place, mention of this fact at least 
would have been made and the woman would 
have been described as a widow. Why the rele¬ 
vant columns of the entry were left blank has 
not been explained. In view of these circums- 
tances I am doubtful of the correctness of the 
evidence of the witnesses who deposed to the 
divorce as also of the veracity of other witnesses 
who stated that the divorce deed was produced 
before them at the time of the complainant’s 
Nikah. It may also be pointed out that the 
Nikah Khawan who read the Nikah of the com¬ 
plainant with Mt Halima was the same person 
who performed Sadiq's marriage with her. He 
was asked why when he knew that Mt. Halima 
was already married to the complainant and the 
complainant was still alive, he performed Sadiq’s 
Nikah. The only explanation that he could give 
was that he did not know Halima and her hus¬ 
bands personally and he could not remember 
that he had performed her previous Nikah. The 
explanation does not convince me at all and 


makes my suspicion regarding the genuineness 
of the complainant's marriage with Mt. Halima 
stronger. 

[7] A word now about the witnesses who de¬ 
posed to the complainant’s Nikah. One of them 
is a Pathan and the other is a Sayyad and it is 
significant that though Mt Halima and the com¬ 
plainant are both Arains, and so was her first 
husband, no Arain was present. None of Mt. 
Halima’s relations was present either. It is in- Y 
teresting to know that according to the com- ^ 
plainant's statement the marriage did not take 
place in his house but in another mohalla and in 
the house of another person. Who that person was 
the complainant cannot tell us, nor can any of 
his witnesses throw light upon the point If he 
was an utter stranger to everybody the question 
would be why was his house selected for the 
Nikah and the complainant’s counsel could give 
no answer to it. Last of all reference may be 
made to the conduct of the complainant and 
Mt. Halima It was in the complainant's evidence 
that Mt. Halima lived with him only for seven 

or eight days After that she was called away 
by her brother on the pretext that she had to 
attend a marriage but she never returned to him. 

He also deposed that she was detained by her 
brother Bundu but he admitted that he made 
no effort whatsoever to get her back. This 
was indeed a strange conduct on the part of 
both and no explanation for it was forthcoming. 

[8] For all these reasons, I hold that the pro- f* 
secution was not able to prove that Mt Halima 
was divorced by her first husband or that she 
was married to the complainant I further hold 
that even if the complainant and Mt. Halima 
were married to each other, Mt. Halima's first 
husband being then alive, the marriage was void. 

[9] In the result, I accept the petition of 
Sadiq and Mt Halima and set aside their con- 
victions. They were released on bail by a learned 
Judge who admitted their petition and direot 
that their bail bonds should be discharged. The 
complainant’s revision petition fails ipso facto 
and is dismissed. 

v.R. Convictions set aside . 
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Abdur Rahman J. 

Mohammad Azim — Defendant—Petitioner 
v. Abdul—Plaintiff — Respondent. 

Civil Revn. No. 198 of 1946, Decided on 25-llrl946, 
to revise decree of Sm. C. 0. Judge, Murree, Diflt. Rawal¬ 
pindi, D/- 14-1-1946. 

Provincial Small Cause Courts Act (1887), S. 16 
—*Any other enactment’ includes Provincial Acts 
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also_Case triable by tribunal under Punjab Pan* 

chayat Act — Small Cause Court has no jurisdic¬ 
tion. 

| Under S. 16, Provincial Small Cause Courts Act, the 
Small Cause Court has exclusive jurisdiction to try a 
suit of Small Causes only in the absence of any express 
provision to the cootrary in the Act or in any other 
enactment for the time being in force. The words “any 
other enactment'* include also an Act of the Provincial 
Legislature and hence where a 6uit is triable by a tri¬ 
bunal appointed under the Punjab Pauchayat Act, 
1939, the Court of Small Causes has no jurisdiction to 

j try it. [Para 2] 

Rarautam Singh — for Petitioner. 

Arjan Dass—tot Respondent. 

Order.—It is unnecessary to say anything on 
the merits of the case in this revision as after 
hearing learned counsel for the parties I am of 
the view that the petitioner's contention that the 
lower Court had no jurisdiction to try this suit 
must prevail. 

• [21 The suit out of which the present revision 
arises was filed in the Court of Small Causes at 
Muree. An objection was taken on behalf of the 
defendant.petitioner that the Court had, in view 
of 8s. 40 and 42, Punjab Panchayat Act, 1939, no 
jurisdiction to try the suit. This objection was 
repelled by the learned Judge on the ground 
that the Court of Small Causes had under S. 16 , 
Provincial-Small Cause Courts Act, exclusive 
jurisdiction to try it and the Punjab Panchayat 
Act could Hot have therefore ousted its junsdio. 
tion. But, I find on a reference to s. 16 , Provin- 
cial Small Cause Courts Act, which is undoubted¬ 
ly an Act of Central Legislature that the Court 
of Small Causes has exclusive jurisdiction to try 
a suit of small causes only in the absence of 
express provision to the contrary or when there 
is no other enactment for the time being in force. 
It oannot be disputed that the Punjab Panchayat 
Act, 1989, was in force at the time when the suit 
was instituted and was applicable to the Punjab. 
Learned counsel for the respondent, however, 
contended that the words “any other enactment” 
in S 16 , refer to an Act of the Central Legisla¬ 
ture and not an Act of the Provincial Legislature 
as the Punjab Panchayat Aot happens to be. I 
am not impressed by this contention. Had the 
intention of the Central Legislature been to refer 
to its own enactments alone it ahouldhave dear¬ 
ly said bo. But in the absence of any suoh quali. 
ficafcion before the word “enactment" it is not 
open to a Judge to add one to the section. 
Reading the ^saving olause appearing in a 16 , 
Provincial .Small Cause Courts Act, I would 
hold that all enactments whether passed by 
Central or Provincial Legislatures if in force in 
a province fall within its ambit. I would for 
that reason allow this revision and send the oase 
back for trial by. the tribunal appointed under 
ihe Punjab iPanohayat Aot. But I would not 


in the circumstances make any order as to costa 
of this revision. The costs in the suit would be 
costs in the cause. 

D.R. Revision allowed . 
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Cornelius J. 

Municipal Committee , Fazilka — Defen¬ 
dant—Appellant v. Fazilka Electric Supply 
Co. % Ltd. — Plaintiff — Respondent. 

First Appeal No. 72 of 1946, Decided on 19-11-1946, 
from order of Sub-Judge, First Class, Ferozepore, 
D/- 7-3-1946. 

(a) Electricity Act (1910), Schedule, cl. 6 (3) — 
Case falling under clause — Agreement between 
parties to submit matter to Electric Inspector is 
unnecessary — Electric Inspector must decide 
matter referred. 

In order that an Electrio Inspector should haye 
jurisdiction to decido a matter under cl. 6 (3), it is not 
necessary that both the parties should agree in sub¬ 
mitting the matter to him. The clause not only requires 
that a dispute shall be referred to the Electric Inspec¬ 
tor, but it also compels the Electric Inspector to decide 
the matter when it is referred. [Para 2] 

(b) Arbitration Act (1940), S. 34—Applicability — 
Section applies only when Court has jurisdiction 
to decide matter— Statutory provision that matter 
shall be submitted to, and decided by, arbitrator — 
Section does not apply. 

Section 34 applies only in a case where the Court 
itself has jurisdiction to deoide the matter, but allows it 
to go to an arbitrator on account of an existing arbitra¬ 
tion agreement, and in view of the other circumstances 
of the case. This section obviously has no application 
where the Coart ha9 no jurisdiction to deal with the 
matter before it, by reason of a statutory provision that 
suoh matter shall be submitted to the arbitration of a 
specified person, and shall be decided by him. [Para 4] 

(c) Arbitration Act (1940), S. 20—Applicability— 
Suit by Electric Company against Municipality to 
recover cost of service lines—No arbitration agree¬ 
ment between parties qua cl. 6 (3) of Schedule to 
Electricity Act—Provision in cl. 6 (3) to be deemed 
to be such agreement by virtue of S. 46—Provision 
as to agreement existing prior to suit — Dispute 
arising between parties—Application by one party 
that Court should apply this provision—Case falls 
under S 20 and Court must make reference to 
Electric Inspector - Electricity Act (1910), S. 36 
and Schedule, cl. 6 (3). 

Where, in a suit by an Electrio Company against a 
Mumoipal Committee to recover the cost of servioe 
lines, the parties have not gua cl. 6 (8) of the Schedule 
to the Eleotrioity Aot. entered into any arbitration 
agreement, but by virtue of S. 46, the provision in 
cl. 6 (8) is to be deemod to bo an arbitration agreement 
and to be applied as such and this provision has existed 
prior to the institution of the suit, a dispute having 
clearly arisen between the parties to which it applies, 
an application by ono party that the Court should apply 
this provision is, in the circumstances, equivalent to an 
application under sub-e. (1) of S. 20. Sub-seotions (2) 
and (3) may also be deemed to be satisfied for the 
application need not in a pending suit be numbered 
and registered as a suit, nor is it necessary that separate 
notice of it-should be given to the parties who are 
already .before the Court; and there Is no reason why 
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sub-s. (4), which is the operative part of S. 20, should 
not apply to the case, for the statute cannot be defeated 
by showing cause, and the arbitrator is a person speci¬ 
fied in the enactment, viz., cl. 6 (3). The Court must, 
therefore, make the reference to this person, namely 
the Electric Inspector. The fact that under S. 36 (3), 
Electricity Act, an appeal will lie from the decision of 
the Electric Inspector to the Provincial Government 
need cause no difficulty in the way of the Court 
assimilating the final decision upon the reference in its 
decree in the suit. • [Paras 4 and 7] 

(d) Arbitration Act (1940), S. 20—Cross-heading 
— Construction — Words “where there is no suit 
pending" in cross heading are not to be construed 
as limiting operation of S. 20. 

The words ‘‘where there is no suit pending” appear¬ 
ing in the cros3 heading above S. 20 are not to be 
construed as words of limitation upon the operation of 
the section. The language of the seotion itself and the 
object and scope of the Act as well as of the section are 
clear; and where the provisions of *the section are 
applicable to a case, it is unnecessary to refer to the 
cross heading for the purpose of understanding the 
section or of applying it. [Para 5] 

Case referred :— 

1. (“46) 33 A.I.R. 1946 Lah. 85 : 224 I. 0. 322, Sat 
Narain v. Hanuman Parshad. 

Mukand Lai Puri and Shiv Charan Das Goswami 

— for Appellant. 

Indar Dev Dua and Nazar Mohammad — 

for Respondent. 

Order. — The facta out of which this appeal 
arises are as follows. In 1939 the parties to the 
appeal namely, the Municipal Committee of 
Fazilka and the Fazilka Electric Supply Com¬ 
pany Limited entered into a contract relating to 
the provision of street lighting in Fazilka town. 
The contract included terms relating to payment 
by the municipal committee of the cost of the 
supply lines and equipment necessary for the 
purpose of street lighting, and provided in cl (3) 
that the company was in the first instance to 
furnish all the necessary equipment for supply¬ 
ing energy to the street lamps, as well as the 
supply lines, and was to intimate to the com¬ 
mittee, within three months from the date of the 
agreement, the cost incurred in this behalf, and 
if the committee did not approve this figure, the 
matter was to be decided by the Electric Inspec¬ 
tor to Government, whose decision as to the cost 
would be binding on both parties. Disputes 
arose, and on 2-4-1943, the company wrote to the 
Electric Inspector asking him to decide the cost 
of the street lighting installation. The Electric 
Inspector replied in a letter dated 22-4-1943, 
saying that the municipal committee had declined 
to join in referring the matter to him for arbitra- 
tion, on the ground that the company had' not 
intimated the cost of the supply lines within 
three months from the date of the agreement. 
The company filed the suit out of which this 
appeal arises against the committee on 1 st 
October 1945, claiming a sum of Rs. 87,550-4-3, 
which included, besides interest, the cost of the 


equipment other than the cost of the supply lines, 
which later formed a separate item of the claim. 
The committee as defendant raised the plea that 
there was an agreement to refer embodied in 
cl. 20 of the contract, and applied for an order 
staying proceedings under s. 34, Arbitration Act, 
1940. Clause 20 was a general olause relating to 
arbitration, which provided that any dispute 
arising between the parties in relation to the 
contract, other than specified disputes whioh 
included such as were separately provided for in 
the contract, should be referred to a single arbi¬ 
trator, with the proviso that if the parties failed 
to agree as to who should arbitrate, the appoint¬ 
ment of the arbitrator should be made by the 
Local Government. The learned Sub-Judge by 
order dated 24-11-1945, overruled the plea, mainly 
on the ground that the committee had previously 
declined to refer the dispute to arbitration. There¬ 
after issues were framed, and certain proceedings 
were taken. On 12-1-1946, the company raised 
the plea that by virtue of cl. 6 (3) of the Schedule 
to the Electricity Aot, 1910, the cost of the supply 
lines (i. o., the service lines) was a matter whioh 
oould only be determined by the Electric Inspec¬ 
tor. Thereupon, the learned Sub-Judge heard 
arguments and on 7-8-1946, he made an order 
allowing the application, and directing that the 
dispute so far as it related to the oost of the 
supply lines should be referred to the Electric 
Inspector. It is from this order that the Com¬ 
mittee has appealed, and Mr. M. L. Puri on 
their behalf, admitting that no appeal lies, has 
prayed that the case be heard as a revision peti¬ 
tion. As the matter is not free from difficulty, I 
allowed the request, and have heard arguments 
at length. 

[ 2 ] Mr. M. L. Puri’s first argument was that 
the provisions of cl. 6 (8) did not in the present 
case bar the jurisdiction of the oivil Court, by 
reason of the fact that the special tribunal pro¬ 
vided by that clause, namely, the Electrio Ins¬ 
pector, had refused to exercise his jurisdiction, 
and he referred to a recent decision of this Court 
in A.I.R. 1946 Lab. 85. 1 That case is undoubtedly 
an authority for the proposition that where a 
special tribunal created by a statute erroneously 
refuses to deal with matters coming before it, in 
its exclusive jurisdiction, there is no ouster of the 
jurisdiction of the oivil Courts. In the present 
case, however, I can see not the slightest ground 
for thinking that there has been any refusal by 
the Electrio Inspector to perform his statutory 
function under cl. 6 (8). The letter sent to him 
by the Company is also on the record, and 
dearly sets out, as the justification for the refer¬ 
ence, that under the contraot, any dispute re- 
garding the cost of street lighting supply lines, 
etc., and lamp fittings, eto., M was to be decided 
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by him. The reply refers expressly to cl. 3 of the 
contract, and puts it beyond doubt that the par¬ 
ties ae well as the Electric Inspector regarded 
this particular provision as the basis of the 
[attempted reference. In any case, it is quite 
clear that the Electric Inspector thought that in 
order that he should have jurisdiction to decide 
the matter, it was necessary that both parties 
should agree in submitting the matter to him. 
i There is no necessity for such an agreement in 
a case falling under cl. 6 (3), the relevant por¬ 
tions of which are as follows : 

“Where any difference or dispute arises as to . .. the 
cost of any service-line .... the matter shall be referred 
to an Electric Inspector and decided by him." 

The clause not only requires that such a dispute 
shall be referred to the Electric Inspector, so 
that agreement between the parties to the dispute 
in relation to such a reference is made unneces¬ 
sary, but it also compels the Electric Inspector 
to decide the matter when it is referred. The 
wording of the Electrio Inspector’s letter dated 
22nd April 1943 makes it clear that the provisions 
which he had in mind were certainly not the 
provisions of cl. 6 (8). 

[3] Mr. Puri attempted to argue that the 
Company was estopped from pleading cl. 6 (3) 
in bar of the suit, on account of the averment 
in para. 10 of the plaint that the Company had 
referred the matter of the cost of the street 
lighting supply lines to the Eleotric Inspector, 

' who had refused to act because the defendant 
objected to his interference, for which reason the 
plaintiff had no remedy outside the Court. The 
point of estoppel hardly arises, for the plaintiff 
is not seeking a particular relief when he points 
out that a certain matter in dispute in this suit 
must necessarily be referred to the Eleotrio 
Inspector and decided by him, as required by 
statute. It has been seen that there are docu. 
menta showing that the reply by the Electrio 
Inspector was not a refusal in relation to the 
mandatory duty imposed on him by cl. 6 (3), but 
merely pointed out that the parties were not 
agreed in making a submission to him, for which 
reason he was unable to act. 

[4] Finally, Mr. Puri argued that in any case, 
since the matter had arisen in the course of a 
pending suit, the Court had no authority to aot 
as it had done, as the sole provision in the Arbi- 
tration Act covering a case of this kind was that 
contained in s. 84, under whioh all that the Court 
could do was‘to stay the t*oceedings to enable 
the parties to make the reference. Now, a peru¬ 
sal of s. 84 will dearly show that it applies only 
in a case where the Court itself has jurisdiction 
to decide the matter, bat allows it to go to an 
i arbitrator on account of an existing arbitration 
1 agreement, and in view of the other circumstances 


of the case. This section obviously has no appli¬ 
cation where the Court has no jurisdiction to 
deal with the matter before it, by reason of a 
statutory provision that such matter shall be 
submitted to the arbitration of a specified person, 
and shall be decided by him. In my judgment, 
each a case as the present falls clearly under 
S. 20, Arbitration Act. The necessary conditions 
for the application of that section are all present 
here. The parties have not, qua cl. 6 (3) of the 
Schedule to the Indian Electricity Act, entered 
into any arbitration agreement, but by virtue 
of s. 46, the provision in cl. 6 (3) is to be deemed 
to be an arbitration agreement and to be applied 
as such. This provision existed prior to the in¬ 
stitution of the suit, and a dispute has clearly 
arisen between the parties to which it applies. 
The application by one party that the Court 
should apply this provision is, in the circum- 
stances, equivalent to an application under sub- 
s. ( 1 ). Sub sections ( 2 ) and (3) contain procedural 
provisions, which may be deemed to be satisfied 
in a case where such an arbitration agreement 
is invoked by either party to a pending suit, for 
the application need not in that case be num- 
bered and registered as a suit, nor is it necessary 
that separate notice of it should bo given to the 
parties who are already before the Coart. Sub¬ 
section (4) is the operative part of the section. 
It lays down that 

"Where no sufficient cause is shown, the Court shall 
order the agreement to be filed, and shall make an order 
of reference to the arbitrator appointed by the parties, 
whother in the agreement or otherwise." 

I can see no reason why this sub.seotion should 
not apply in the present case, for the statute 
cannot be defeated by showing cause, and the 
arbitrator i9 a person specified in the enactment, 
viz., ol. 6 (8). The Court must, therefore, make 
the reference to this person, namely the Electrio 
Inspector. The only ground upon whioh doubt 
may be entertained regarding the applicability 
of S. 20 , Arbitration Act, to a case like the pro- 
sent is that this seotion is preceded by a orosa 
heading whioh runs as follows : “Arbitration 
with intervention of a Court where there is no- 
suit pending.” 

[6] Seotion 20 corresponds to. para. 17 of soh. 9, 
Civil P. 0., which was repealed and replaced by 
the Arbitration Aot, 1940. Paragraph 18 of that 
schedule corresponds to s. 84 of the new Act. 
These two paragraphs appeared in a seotion of 
the schedule under the oross-heading "order of 
reference on agreements to refer.” It is note* 
worthy that this cross-heading does not refer to 
the existence or non-existence of a pending suit. 
Paragraph 18 expressly mentions the pendenoy 
of a suit, but there is no suoh mention in para. 17 * 
and the distinction seems to me to be significant* 
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and to lead directly to the conclusion that for 
the application of para. 17, and equally for the 
application of s. 20 , it is not a necessary condi¬ 
tion that there should be a suit pending. The 
scheme of the schedule as well as of the Act 
clearly provide for certain well-defined contin¬ 
gencies. The parties may agree to refer a matter 
in dispute between them to an arbitrator, and 
the arbitration having been commenced and 
concluded, power is provided for the award to be 
filed and made a rule of Court under certain 
specified conditions. Again, parties who are liti¬ 
gating inter se may agree, while the suit is 
pending that a matter in dispute between them 
shall be referred to arbitration; and the Court is 
then required to make the reference. In each of 
these cases an agreement to refer is a sine qua 
non; the actual reference is made in the first 
case by the parties jointly (with the provision 
that in certain conditions one party may act 
validly on behalf of the other, when the latter is 
in default): and in the second case, by the Court. 
A third case i9 possible in which the parties have 
agreed that a specified dispute which may arise 
or has arisen between them, shall be referred to 
arbitration, and thereafter, one of the parties in 
violation of this agreement institutes a suit 
respecting the specified dispute. Such an agree¬ 
ment does not bar the jurisdiction of the civil 
Courts, but the law has empowered the Courts 
in a suitable case to stay the suit, so as to enablo 
the party which is willing to take the matter 
before an arbitrator, to make the reference. The 
last typo of case is one where an arbitration 
agreement exists and this is sought to be enforced 
through the agency of the Court by one of the 
parties. This is the case dealt with in para. 17 
of sch. 2, Civil P. C., and S. 20, Arbitration Act. 
In such a case, the Court when moved by one of 
the parties to the agreement is under a statutory 
duty to mako an order of reference, in accordance 
with the agreement, unless sufficient cause be 
shown against it. It seems to me that this duty 
may rightly be invoked in relation to the statu¬ 
tory obligation created by cl. 6 (3), for, so far as 
I can see, the Arbitration Act contains no other 
provision which could serve the purpose. The 
section does not in terms require, for its appli¬ 
cation, that there should be no suit pending, and 
whore the matter for decision is not justiciable 
by a Court, this question would appear to be 
quite immaterial. If the matter were so justici¬ 
able, and arose in a pending suit, that could 
rightly be regarded as “sufficient cause” for the 
purposes of s. 20 , and the case would then fall to 
be dealt with under S. 34. In this view of the 
matter, it is plain that the words ' where there 
is no suit pending” appearing in the cross head¬ 
ing above s. 20 are not to be construed a9 words 


of limitation upon the operation of the section. 
The language of the section itself and the object 
and scope of the Act as well as of the section 
are clear enough. The provisions of the section 
are applicable, and indeed are of exclusive ap. 
plication, to a case like the present, and in these 
circumstances it is unnecessary to refer to the 
cross-heading for the purpose either of under- 
standing the section or of applying it. 

[6] Mr. Puri argued that it was open to tho C 
company to invoke the aid of the Court under 
S. 20 separately in respect of the cost of the 
service lines, and since he had chosen to bring 
this matter before the Court in a suit he could 
not now seek to avoid the Court’s jurisdiction by 
referring to cl. 6 (3). It is clear from the events 
which preceded the filing of the suit, and from 
the abortive application under s. 34, as well as 
from cl. 10 of the plaint that until tho filing of 
the application out of whioh this petition arises, 
the parties and the Court were unaware of the 
bar resulting from the provisions of cl. G (8), 
and, thus the failure of the company to adopt 
the course suggested by Mr. Puri was not deli¬ 
berate. They included the claim for tho C09t of 
service lines in their suit in the bona fide belief 
that they had no other recourse for recovering 
this sum. It may even be that they felt com¬ 
pelled to do so, on account of the risk of losing 
the claim altogether, under the provisions of 
O. 2, R. 2, Civil P. C., if it were omitted from 
the suit. Be that as it may, the company cannot v 
be debarred: from asking the Court to perform 
its statutory duty, in the present circumstances, 
on account of any previous act or omission on 
their part. 

[7] It is pointed out by Mr. Puri that under 
S. 36, sub s. (8), Electricity Act, an appeal will 
lie from the decision of the Electric Inspector, to 
whom tho cost of the service-lines has been re- 
ferred by the Court below, to tho Provincial 
Government. I do not see that this provision 
need cause any difficulty in the way of the Court 
assimilating the final decision upon the reference 
in its decree in the suit, which includes other 
reliefs besides the relief in relation to the cost of 
the service lines. 

[8] In my opinion, the order of the Court 
below is correct, and I accordingly dismiss this 
petition, but in view of the circumstances and 
the difficulty of th£ legal question involved, 

I leave the parties to bear their own costs. 

v.R, Petition dismissed. 
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Petition by Mohd. Abdul Latif Tout of 1946, Decided 
on 15-1-1947, from the Judgment of Teja Singh J. as 
Administration Judge, D/- 8-11-1946, 

(a) Legal Practitioners Act (1879), S. 36—Autho¬ 
rities under section—Position of. 

In exercising the jurisdiction under S. 36, i. e., draw¬ 
ing up a list of touts, the authorities act not as persona 
designate but as Courts or as presiding officers of their 
Courts. [Paras 10 & 11] 

••(b) Legal Practitioners Act (1879), S.36- Order 
under—Revision by High Court — Government of 
India Act (1935), S. 224 (2). 

(Per Full Bench) — The phrase "judgment of any in¬ 
ferior Court" in S. 224 (2), Government of India Aot, 
(1935), means judgment of an inferior Court in proceed¬ 
ings of Criminal or Civil nature. The jurisdiction exer¬ 
cised by Courts under S. ^6, Legal Practitioners Act, is 
neither a Civil nor a Criminal jurisdiction but is a dis¬ 
ciplinary or administrative jurisdiction and an order 
under S. 36 by District Judge declaring a person to be a 
tout is not a judgment within the meaning of S. 224 (2), 
Government of India Act. Hence such an order though 
not rcvisable by High Court on its Civil or Criminal 
side, can bo interfered with by High Court on its ad¬ 
ministrative side and Urn power i9 not affected by 
S. 224 (2), Government of India Aot: I L.R. (1941) Lab. 
133: 28 A. L R. 1941 Lah. 1 : 192 L C. 363, OVER¬ 
RULED; Case law referred. [Paras 17, 29 and 30] 
No appeal lies against suoh an order. [Paras 3 and 4] 
(c) Legal Practitioners Act (1879), S. 36 — Evi¬ 
dence of reputation as tout. 

(Per Teja Singh J .)—The words of 8. 86 lay down 
that a man can be declared tout if he had that reputa¬ 
tion and evidence by number of legal practitioners that 
ft certain person is a tout and has that reputation is ad¬ 
missible in an inquiry under 8. 80: 5 A. I. R. 1918 All. 
271 , Bel on [Para 84] 
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OPINION 

Harries C. J. —This is a reference to a Full 
Bench made by the learned Administration 
Judge and arises out of a petition by one 
Mohammad Abdul Latif, a lawyer's clerk at 
Gujranwala, praying that the order of the- 
learned District Judge of Gujranwala declaring 
him to be a tout be set aside. It appears that 
the District Bar Association of Gujranwala 
moved the District Judge and after enquiry 
Mohammad Abdul Latif, was declared a tout. In 
the petition to this Court he prayed that the 
order of the learned District Jude declaring him* 
to be a tout should be set aside. The petition is- 
described as a miscellaneous appeal under High 
Court Rules and Orders, vol. 5 Chap. J. 

[ 2 ] The learned Administration Judge was- 
doubtful whether ho had any jurisdiction to deal 
with the matter. He felt bound by the case in 
A. I. R. 1941 Lah. l. x In that case it waa held 
that the High Court had now no jurisdiction in 
revision to reverse or modify orders of a District 
Judge declaring a lawyer's clerk to be a tout*. 
The learned Administration Judge, therefore, 
was of opinion that the order of the learned 
Distriot Judge could not be revised, but in his- 
view an appeal might lie. He, however, felt that, 
having regard to the decision to which I have 
referred, R. 12 of chap. 6 J of vol. 5, High Court 
Rules and Orders, might be ultra vires . He, 
therefore, referred the competency of the appeal 
to me with a recommendation that it should be- 
heard by a Full Bench of three Judges. 

[9] In my judgment, an appeal under R. 12, 
Chap. 6 J, Vol. 5, Rules and Orders of this 
Court, even if it lies, is at this stage premature. 
Rule 12 provides that 

"a clerk whose name has boon removed by a District 
Judge may appeal to the High Court, which may, if it 
thicks fit, alter or revise tho orders passed by the- 
Distriot Judge.* 1 

h] The complaint made by Mohammad. 
Abdul Latif is that he has been declared a tout 
and there is no suggestion that his name has yet • 
been removed by the Distriot Judge from the 
list of approved clerks to legal practitioners r&. 
ferred to in r. 12 . If and when his name is 
removed, he could prefer an appeal under R. 12 
and it would then have to bo deoided whether 
R, 12 is or is not ultra vires . As no notion hasr 
yet been taken by the learned Distriot Judgel 
under R, 12, the question of the competency ofl 
an appeal does not arise. 

T5L As I have stated, the learned Adminiatr*. 
tion Judge was of opinion that the order of the-- 
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learned District Judge could not be revised 
either on the criminal or civil side of th '13 Court. 
But he does not appear to have considered whe¬ 
ther thi3 Court on its administrative side could 
interfere with the order of the learned District 
Judge. 

[G] Before the learned Administration Judge 
it was contended that the order of the learned 
District Judge could be revised by this Court 
exercising its civil jurisdiction under S. 115, Civil 
P. C., and I shall first deal with tbi3 argument. 

[7] Action wa9 taken by the learned District 
Judge under s. 36, Legal Practitioners Act, the 
material portions of which are a3 follows : 

“(1) Every High Court, District Judge, Sessions Judge, 
District Magistrate and Presidency Magistrate, every 
revenue officer, not being below the rank of a Collector 
of a District, and the Chief Judge of every Presidency 
Small Cause Court (each as regards their or his own 
Court and the Courts, if any, subordinate thereto) may 
frame and publish lists of persons proved to their or 
his satisfaction or to the satisfaction of any subordinate 
Court as provided in sub-s. (2A) by evidence of general 
repute or otherwise, habitually to act as touts and may, 

from time to time, alter and amend such lists. 

• • • • • 

(2) No person’s name shall be included in any such 
list until he shall have had an opportunity of showing 
cause against such inclusion. 

Any authority empowered under sub-s. (1) to frame 
and publish a list of touts may send to any Court 
subordinate to such authority the names of any persons 
alleged or suspected to be touts, and order that Court 
to hold an inquiry in regard to such person; and the 
subordinate Court shall thereupon hold an inquiry into 
the conduct of such persons and, after giving each such 
person an opportunity of showing cause a3 provided in 
sub-s. (2), shall report to the authority which has 
ordered the inquiry the name of each such person who 
has been proved to the satisfaction of the subordinate 
Court to be a tout, and that authority may include the 
name of any such person in the list of touts framed 
and published by that authority; 

Provided that such authority shall hear any such 
person who, before his name has been so included, 
appears before it and desires to be heard. 

(3) A copy of every such list shall be kept hung up 
in every Court to which the same relates. 

(4) The Court or Judge may, by general or special 
order exclude from the precincts of the Court any 
person whose name is included in any such list. 

(5) Every person whose name is included in any such 
list shall be deemed to be proclaimed as a tout within 
the meaning of S. 13, Cl. (e), and S. 22, Cl. (d). 

(6) Any person who acts as a tout whilst hi3 name is 
included in any such list shall be punishable with im¬ 
prisonment which may extend to three months, or with 
fine which may extend to five hundred rupees, or with 
both." 

The learned District Judge of Gujranwala in 
this case acted under 8. 36, sub-s. (1) and there 
can be no doubt that Mohammad Abdul Latif 
was given an opportunity of showing cause 
against the action proposed. 

[8] On behalf of Mohammad Abdul Latif it 
is urged that this order of the District Judge is 
an order of a civil Court subordinate to the 
High Court and therefore it i3 revi3able under 


S. 115, Civil P. C. On the other hand, the Ad¬ 
vocate-General and Counsel for the Gujranwala 
Bar Association have urged that the order of 
the District Judge i3 not the order of any Court 
but is the order of a persona, designata. As it 
is not the order of a Court, no question of sub¬ 
ordination can arise and therefore this Court 
has no power to revise. 

[9] The power to draw up a list of touts is 
given to every High Court, District Judge, 
Sessions Judge, District Magistrate, Presidency 
Magistrate, Revenue-Officer, not below the rank 
of a Collector, and the Chief Judge of every 
Presidency Small Cause Court. Power is given 
to this Court undoubtedly as a Court, but the 
other authorities empowered to frame lists are 
referred to by their official designations, namely, 
Distriot Judges, Sessions Judges, District Magis¬ 
trates, etc. It is to be observed that power is 
given to these officers and not to the Courts of 
these officers. That being so, it is said that they, 
when acting under S. 86, Legal Practitioners Act, 
are not acting in their capacity as presiding 
officers of their Courts but as persons named or 
designated by their official description. 

[ 10 ] In my view, however, it is clear from 
the other sub-sections of this section that the 
authorities empowered to draw up a list of 
touts are not persona designata but are given 
such power as the presiding officers of their 
Courts. This jurisdiction dealing with touts is 
to my mind given to these officers in their capa¬ 
city at presiding officers over the Courts con¬ 
cerned. 

[ 11 ] Sub-section (2) of S. 36 makes it clear to, 
my mind that the named authorities to frame 
lists of touts given in sub-s. ( 1 ) cannot be 
persona designata , because such authorities may' 
send to any Court subordinate to them the names 
of any persons alleged or suspected to be touts 
and order such Courts to hold enquiry. A 
persona designata has no Court subordinate to 
him, but, on the other hand, a District Judge, 
as presiding officer of his Court, has Courts 
subordinate to him. The use of the words 
“Courts subordinate to such authority” suggests 
to my -mind that the authorities are Courts and 
not merely named or designated persons. It 
seems to me clear that in exercising this jurisdic¬ 
tion the District Judge or the Sessions Judge 
etc., exercises it as a Court, or a9 the presiding 
officer of a Court, and not as a particular named 
person empowered to draw up such a list. In 
20 pat. 373, 2 a Full Bench, of which I was a 
member, had to consider whether a Commis¬ 
sioner appointed under the Workmen’s Com- 
pensation Act, 1923, was a Court or a mere 
persona designata. Fazl Ali J., who delivered 
the judgment of the Court, pointed out that a 
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persona designata means a person indicated in 
a statute or legal instrument not by name but 
either by official designation or as one of a 
class. The question which had to be asked in 
such cases was whether the person so designated 
has been invested with the powers as a Court 
or otherwise. If he was invested with powers as 
a Court, the necessary implication was that the 
jurisdiction of the Court was enlarged and its 
I decision was subject to all the incidents of such 
jurisdiction. If the powers were conferred on 
-him not as a Court, he was a mere persona 
designata and his decision would not be subject 
to the incidents of such jurisdiction as the Court 
ordinarily exeroises. 

llti] In my view, the jurisdiction conferred 
on the District Judge by s. 36, Legal Practi¬ 
tioners Act, is an enlargement of the jurisdiction 
of the District Judge and not a jurisdiction given 
to a particular person described as the District 
Judge for the time being. That being so, the 
jurisdiction under S. 86 is the jurisdiction of a 
Court. 

[ 18 ] Mr. Mahmud Ali, who argued on behalf 
of Mohammad Abdul Latif, contended that if 
suoh were the oase then dearly a right to revise 
was given to this Court by s. 116 , Civil P. C. 
The District Judge is the presiding officer of a 
Court subordinate to this Court and therefore 
his order dearly comes within the purview of 
6. 116 , Civil P. C. 

[14] Reliance was placed upon a recent judg¬ 
ment of a Single Judge of the Madras High 
Court in A.LR. 1938 Mad. 684 s in which it was 
held that an order passed by a District Judge 
declaring a person to be a tout under s. 86, 
Legal Practitioners Act, was capable of being 
revised by the High Court under 8. 115 , Civil 
P. 0., and sub-s. ( 2 ) of 8. 224, Government of 
India Act, did not bar such revision. Seotion 489 , 
Criminal P. G., would not apply to such a oase 
and the proceedings would not be open to revi¬ 
sion under the Criminal Procedure Code. In this 
oase the learned Single Judge was faced with a 
good deal of conflicting authority, but he even- 
tually came to the conclusion that the order 
made by a Distriot Judge deolaring a man to be 
a tout was an order made by a oivil Court sub¬ 
ordinate to the High Court and therefore revis- 
able under 8.115, Oivil P. 0. 

Cl6] It appears to me that there is an insur- 
mountable difficulty in holding that orders under 
8. 86, Legal Praotitioners Act, are revisahle 
under 8. 115, Oivil P.-O. These orders can he 
made by the High Court itself, a Distriot Judge, 
ft sessions Judge, a Distriot Magistrate a Presi- 
denoy Magistrate, a revenue.officer not below-the 
wnlc of a Collector, ana a Chief Judge of a 
Presidency Small Causa Court. The Court of a 


District Judge is of course a civil Court, but the 
Court of a Sessions Judge i9 a criminal Court 
and if any revision lay from the Court of a 
Sessions Judge, it would lie under S. 439, Crimi¬ 
nal P. C., if it lay at all, it could not possibly lie 
under S. 115, Civil P. C., which deals with orders 
of civil Courts subordinate to the High Court 
Further, an order of a District Magistrate who 
presides over a criminal Court cannot possibly 
be revised under S. 115, Civil P. C., though the 
District Magistrate is subordinate to the High 
Court on the criminal side and revision would 
lie, if at all, under s. 489, Criminal P. C. Revenue 
Officers are not subordinate to the High Court at 
all, though Financial Commissioners have very 
wide powers of revising orders of such officers. 
Presidency Small Cause Courts are of course 
subordinate to the Presidency High Courts and 
their orders in civil cases would be revisahle by 
the High Court. 

[ 16 ] It follows, therefore, that if orders under 
S. 86, Legal Praotitioners Act, oan be revised, 
the power of the revision will vary with the 
Court that passes the orders. Orders of Distriot 
Judges and Chief Judges of Presidency Small 
Cause Courts would be revisahle under s. 116, 
Civil P. 0., but orders of Sessions Judges and 
District Magistrates would be revisahle under 
S. 489, Criminal P. C. Section 116, Civil P. 0., 
limits the power of Courts to revise oases involv¬ 
ing jurisdiction, but there are no suoh limits in 
s. 489, Criminal P. C. Further, the power of a 
Financial Commissioner to revise the orders of 
revenue-officers of the rank of Collector and up¬ 
wards is wider than any power of* revision of 
this Court. Could it possibly have been the in¬ 
tention of the Legislature that these orders should 
be revisahle by different Courts acting upon 
different principles? The nature of the orders ia 
the same whichever Court makes them, but there 
is no esoape from the faot that if they are made 
by a criminal Court or a revenue Court, then 
they cannot be revised under s. 115, Oivil P. C. 
The Civil Procedure Code applies to oivil Courts 
and s. 115, can, to my mind, only apply to a oivil 
Court subordinate to the High Court on its civil 
side. It oan have no application to an order of a 
criminal Court which would be revisahle, if at all, 
by this Court on the oriminal side. Further, it can 
have no application to revenue Courts as these 
Courts are not subordinate in any sense of the 
word to thi9 Court. 

[17] In my judgment, the Courts, when exer¬ 
cising their jurisdiction under s. 36 , Legal Practi¬ 
tioners Aot, are exercising a peouliar jurisdiction 
whioh is oreated by that seotion. It is neither a 
oivil jurisdiction nor a criminal jurisdiction, it ia 
a disciplinary or administrative jurisdiction. If 
the jurisdiction is neither oivil nor oriminal, then; 





31G Lahore Md. Abdul Latif v. Secy. Bar Association (FB) (Harries C . J.) A. I. R. 


the difficulties which I have pointed out tend to 
disappear. This Court certainly has jurisdiction 
on the administrative side to deal with all Courts 
subordinate to it. 

[18] The nature of the jurisdiction exercised 
by a Court under S. SG, Legal Practitioners Act, 
has been the subject of numerous decisions of this 
Court. The first case is that in 3 P. R. 1900, 4 in 
which the then Chief Judge held that where a 
District Magistrate omitted to consider the defi¬ 
nition of a ‘tout’ as given in S. 1 of Act 11 [XI] of 
1896 and held a person to be a tout, although the 
facts necessary to constitute him such were not 
even alleged to exist, the Chief Court was justified 
in interfering with such order in pursuance of its 
powers of general superintendence and control 
under S. 13, Punjab Courts Act, 1884. In this case 
the learned Chief Judge was of opinion that the 
Court could interfere under its general power of 
control and not under S. 115, Civil P. C., and he 
consequently interfered, though, strange to say, 
he interfered under S. 13, Punjab Courts Act, 
which gave this Court the right of superinten¬ 
dence over civil Courts, though the order com¬ 
plained of had been made by a criminal Court 
There can be no doubt that this case is wrongly 
decided But it is important, because the learned 
Chief Judge did not claim to interfere under the 
ordinary revisional powers on the civil side but 
only under the general powers of superintendence 
of the Court. 

[19] The next case of this Court is the case in 
11 P. R. 1909, 6 in which it was held that proceed- 
ings under the Legal Practitioners Act, 18 [xvm] 
of 1879, wefe neither civil nor criminal and con¬ 
sequently an order under S. 3G of the Act, could 
not be revised by the Chief Court except under 
its power of superintendence under S. 13, Punjab 
Courts Act. This was an order made by a Divi¬ 
sional Judge on the civil side and the Court bad 
a general power of superintendence over civil 
Courts under S. 13, Punjab Courts Act. 

[20] The last case to which I have referred 
was followed by Rattigan J. in 120 P. L. R 1909. 6 
Both these cases make it clear that the power to 
revise is not under S. 115, Civil P. C., but under 
the general power of superintendence over civil 
Courts. 

[21] In 18 P. R. 1914, 7 a Bench of the Chief 
Court held that the Chief Court had no power to 
revise an order of a District Magistrate under 
S. 36, Legal Practitioners Act, directing that the 
name of a person should be included in a list of 
touts, as such an order was neither a criminal nor 
civil proceeding, nor subject to the Chief Court’s 
power of superintendence and control under S. 13, 
Punjab Courts Act. Rattigan J. who delivered the 
judgment pointed out that the first case of the 
Chief Court, to which I have referred, was wrong¬ 


ly decided as the Chief Judge had revised an 
order of a criminal Court under the powers of this 
Court which were confined to civil Courts. This 
Bench case however is important because it lays 
down that orders under s. 36. Legal Practitioners 
Act, are not orders of a Court made either under 
its civil or criminal jurisdiction. 

[22] In a. I. R. 1930 Lah. 889,® Bench of this 
Court held that the High Court had power to re. 
vise orders passed under S. 36, Legal Practitioners 
Act, by reason of power of superintendence vested 
in the Court by 8 107, Government of India Act, - 
1919. That was a case where an order declaring 
a man to be a tout had been made by the District 
Judge of Hissar. The learned Judges held that the 
only power to revise was under S. 107, Govern- 
ment of India Act, which gave the Court a gene- 
ral power of superintendence over the civil 
Courts. 

[23] Section 107, Government of India Act, 
1919, has now been replaced by 8. 224, Govern, 
ment of India Act, 1935, which is in these terms: 

“(1) Every High Court shall have superintendence 
over all Courts in India for the time being subject to its 
appell te jurisdiction, and may do any of the following 
things, that is to sav : (a* call for returns (b) make 
and issue general rules and prescribe forms for regulat¬ 
ing the practice and proceedings of such Courts, (o) pres¬ 
cribe forms in which books, entries and accounts shall 
be kept by the officers of any such Courts, and (d) settle 
tables of fees to be allowed to the sheriff, attorneys and 
all clerks and officers of Courts; 

Provided that such rules, forms and tables shall not 
be inconsistent with the provision of any law for the 
time being in force, and shall require the previous ap¬ 
proval of tho Governor. 

(2) Nothing in this section shall be construed a3 
giving to a High Court any jurisdiction to question any 
judgment of any inferior Court which i9 not otherwise 
subject to appeal or revision." 

[24] It will bo seen that this section gives the 
High Court a power of superintendence over 
all Courts subject to its appellate jurisdiction. 
But it also provides by sub s. ( 2 ) that.this power 
of superintendence does not give the High Court 
a jurisdiction to question any judgment of an 
inferior Court which is not otherwise subject to 
appeal or revision. It has been argued that sab- 
s. (2) of S. 224, Government of India Act, 1935, 
prevents this Court from interfering with any 
orders under 8. 36. Legal Practitioners Act, even 
if such orders are orders made in exercise of a 
special jurisdiction, namely, disciplinary or ad¬ 
ministrative jurisdiction as opposed to the ordi¬ 
nary civil or criminal jurisdiction of the Courts. 
This view was taken by a Bench of this Court 
in A. I. R. 1941 Lah l l to which I have already 
made reference. In that case a Bench held that 
an order under S. 36, Legal Practitioners Act. 
did amount to a judgment as contemplated by 
S. 224, Government of India Act, and was not 
open to revision under S. 115, Civil P. C., any 
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more than under the Criminal Procedare Code. 
If the order of the learned District Judge is a 
judgment then the right to revise even on the 
administrative side would be taken away by sub- 
s. (2) of S. 224. The question arises whether in- 
eluding a person’s name in the list of touts 
amounts to a judgment. It is to be observed 
that S. 36, Legal Practitioners Act, although it 
requires the authority to hold an enquiry, does 
i not require the authority to deliver any form 
of judgment or to give his reasons for holding a 
person to be a tout. Having held the enquiry 
he may add the name of the particular person 
•to the published list of touta. 

[ 26 ] “Judgment” is defined in s. 2 , cl. (9), 
Civil P. C. as a statement given by a Judge of 
the grounds of a decree or order. The Criminal 
Procedure Code does^not define “judgment” but 
lays down what a judgment should contain, 
namely, the faots and reasons for the conclusion 
arrived at. “Order” is also defined in S. 2 (14), 
Civil Procedure Code, as meaning the formal 
•expression of any decision of civil Court which 
is not a decree. If the jurisdiction exercised by 
4he Courts is neither civil nor criminal, then 
obviously neither of the Codes would apply. How- 
over, a judgment in the ordinary sense of the 
word means a judicial decision or order of a 
Court. The question arises whether the act of 
a District Judge in including a man's name in 
the list of touts is a judicial decision or order. 
* A judioial decision or order is made by a person 
in his judicial capacity and not in his admi- 
niatrative capacity. A Chief Justice of a High 
Court whilst sitting in Court pronounces 
judgments and makes judicial ordera As head 
•of the administration of the High Court Office 
he also makes orders, but in my view they can¬ 
not be regarded as judioial decisions or orders. 
They are purely administrative ordera 
x [26J, Similarly, it appears to me that the 
•orders of a Distriot and Sessions Judge under 
B. 18 , Legal Practitioners Act are not judioial 
ordera in the true sense of the word. The Aot 
empowers him to take steps to ensure the purity 
of administration and to proteot litigants and the 
legal profession. It gives him power to enforce 
discipline in the ranks of the legal profession 
and in so doing he appears to me to aot in an 
administrative oapaoity. Maintaining discipline 
appears to me to be a question of administration 
rather than a judioial question. In 1 Pat. 690,® a 
Benoh of the Patna High Court considered the 
nature of the jurisdiction of a High Court under 
the Legal Praotitionera Act and it was held that 
the jurisdiction was administrative or discipli¬ 
nary and that no appeal lay to His Majesty in 
Oounoil from such deoision of a High Court. * 
r Ai similar view was taken by a Benoh of 


the Patna High Court in 4 pat. L. J. 428 10 , in 
which it was held that there was no provision in 
the Legal Practitioners Act conferring a right 
of appeal to his Majesty in Council from an 
order passed by the High Court under s 13. The 
right of appeal to bis Majesty in Council is con¬ 
fined to appeals from judgments, decrees and 
orders passed in exercise of one or other of the 
olasses of jurisdiction conferred by els. 9 to 27, 
Letters Patent and not to the administrative or 
disciplinary powers conferred on the Court by 
earlier clauses or by statute. This case is a clear 
authority for the proposition that orders under 
the Legal Practitioners Act are not orders of a 
civil or criminal nature, they are administrative 
or disciplinary orders. 

[ 28 ] A similar view was expressed by a Benoh 
of the Calcutta High Court in 49 Cal. 732 u in 
which it was held that proceedings under 8. 14, 
Legal Praotitionera Act were neither civil suits 
nor criminal proceedings. They were special 
proceedings resulting from the inherent power of 
the Courts over their officers. Their objeot was 
to preserve the purity of Courts and the proper 
and honest administration of law. 

[29] It is clear, therefore, that there is over- 
whelming authority for the proposition that pro¬ 
ceedings under the Legal Practitioners Aot, are 
neither oivil nor criminal proceedings but are 
proceedings of a disciplinary or administrative 
nature. In such a case can it be held that the 
decision of the Court concerned is a judgment 
of an inferior Court? It appears to me that it 
cannot be a judgment. In my view, the phrase 
"judgment of any inferior Court” in s. 224, 
sub s. ( 2 ), Government of India Act, means judg- 
ment of an inferior Court in some proceedings 
of oriminal or civil nature. What this sub- 
seotion seeks to prevent is interference by the 
High Court in oases where no appeal or revision 
lies to the Court by any law. It is no doubt 
true that in the past High Courts did interfere 
with orders of the lower Courts even where 
no appeal or revision lay. Some High Courts 
olaimed a right so to interfere because of the right 

°^ 0Dera * 8U P 0r * n ^ Gn ^ Gnc ^ given under s. 107, 
Government of India Aot, 1919. Sub seotion ( 2 ] 
of s. 224, Government of India Aot. 1935, prohu 
bita such interference but it does not prohibit 
interference by this Court in administrative or 
disciplinary matters. It appears to me that onoe 
it is held that the order of the learned Distriot 
Judge in this case is not in the true sense a 
jodioial order but is an order made on the ad¬ 
ministrative side, then even if any reasons had 
been given such would not amount to a judg. 
ment . of the learned Distriot Judge. Reasons 
given for conclusion arrived * at on the admi. 
nistrative aide oannot, in my view, be properly 
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referred to as a judgment. That being so, I hold 
that the order of the learned District Judge is 
not a judgment and therefore the power of this 
Court to interfere in revision on the administra¬ 
tive side is not affected by s. 224, sub-s. (2), 
Government of India Act. This Court has under 
its general power of superintendence a right to 
interfere in a proper case with administrative 
orders of a District Judge and that being so, the 
order in the present case can be considered by 
this Court and 6et aside by the administration 
Judge if he thinks proper. 

[30] The authorities of this Court and other 
Courts to which reference i3 made in the cases 
of this Court which I have cited, establish I 
think, beyond doubt, that this Court has no power 
to interfere except on its administrative side and 
that on the administrative side it can so inter, 
fere. As administrative orders cannot, in my 
view, be judgments, it must be held that the 
case in A. I. R. 1941 Lah. l 1 was wrongly decided 
and must be regarded as overruled. 

[31] Let the file, therefore, be returned to the 
learned Administration Judge who can interfere 
with the order under the administrative powers 
of this Court, if he thinks proper, 

Mahajan J, — I agree. 

Teja Singh J. — I agree. 

[The case then went before Teja Singh, J. f an 
Administration Judge who delivered the follow¬ 
ing judgment.] 

[32] Teja Singh J. — On the application of 

the Secretary Bar Association, Gujranwala, pro¬ 
ceedings under s. 36, Legal Practitioners Act, 
were started against Mohammad Abdul Latif. 
Both the Senior Subordinate Judge, Gujran¬ 
wala, to whom the case was sent for inquiry by 
the District Judge, and the District Judge came 
to the conclusion that Mohammad Abdul Latif 
was a tout and accordingly it was ordered that 
his name be entered in the list of touts main¬ 
tained in the Court of the Disirict Judge for that 
Court as well as the Courts Subordinate to it. 
Mohammad Abdul Latif has now appealed from 
that order. . 

[33] It has been held by a Full Bench of tnis 
Court which was specially constituted to go into 
the question whether the order of the District 
Judge was open to appeal, that no appeal lay 
and that the matter could only be dealt with by 
the Administration Judge on the administration 
side. 

[34] I have heard Mr. Mahmud Ali on behalf 
of Mohammed Abdul Latif and Mr Bashir 
Ahmad on behalf of the Bar Association, Gujran¬ 
wala, and my opinion is that no case has been 
made out why I should interfere with the order 
of the learned District Judge. Sub-section (l) of 


S. 36 lays down that a High Court, a District 
Judge, a Sessions Judge, a District Magistrate, 
a Presidency Magistrate or a Revenue Officer, 
not being below the rank of a Collector of a 
District etc., etc., may frame and publish lists of 
persons proved to his satisfaction or to the 
satisfaction of any subordinate Court by evi. 
dence of general repute or otherwise, habitually 
to act as touts and may, from time to time, alter 
and amend such lists. The explanation ap- 
pended to this section provides that a resolution 
passed by a majority of the members present at 
a meeting, specially convened for the purpose of 
an association of persons entitled to practise as 
legal practitioners in any Court or Revenue 
Officer, shall be evidence of the general repute 
of such person for the purposes of the sub-s. (l)- 
In this case it has been proved that a resolution 
to the effect that Mohammad Abdul Latif was a 
tout was passed by the Bar Association, Gujran¬ 
wala. Mr. Mahmud Ali contended that the meet¬ 
ing in which the said resolution was passed was 
not properly convened as well as the notice of 
the meeting was not served upon every member 
of the Association. The learned District Judge 
has held that the notice for the meeting was pro- 
perly issued and this finding of his has not been 
challenged before me. As regards the service of 
the notice, though there is no proof that it was 
served upon every member of the Association 
according to the rules of the Association, I think 
I am entitled to presume under s. 114, Evidence J* 
Act, that this must have been done. The rules 
of the Association have not been produced, nor 
did the the respondent produce in evidence a 
single member of the Association to prove that 
there were members who did not receive the 
notice. It is correct that the librarian of the 
Association deposed that only 48 members out of 
the total of 87 signed the notice, but he also ad¬ 
mitted that many a time notice went rqund to' 
the members and though some affixed their 
signatures, the others merely allowed it to be 
shown to them. Then a part from the resolution 
of the Association, which after all is only a piece 
of evidence, a large number of legal practi¬ 
tioners and members of the Bar Association* 
Gujranwala deposed that the petitioner was a 
tout and had that reputation. Mr. Mahmud Ali 
argued that since none of the members was 
able to cite a particular instance in which the 
petitioner was caught acting as a tout this evi¬ 
dence was hearsay and was not admissible. I 
have no hesitation in rejecting the contention 
as without force. The words of the section, which 
I have reproduced above, clearly lay down that 
a man could be declared tout if he' had that 
reputation and evidence of reputation is admis¬ 
sible in an inquiry under this seotion. I am sup- 
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ported in this view by the observations made by 
Walsh J. in 44 I. c. 125, 13 wherein it wa9 held 
that the phrase ‘general repute* in S. 36 clearly 
includes hearsay evidence. It was held in 120 
P. L. R. 1909 6 that if a number of respectable 
pleaders in a particular district are found to be 
of opinion that a person is a tout, the fact is 
sufficient to justify the District Judge in holding 
that the person charged is by general repute a 
tout. The evidence produced against the peti¬ 
tioner in this case was relied on both by the 
learned Senior Subordinate Judge and the Dis¬ 
trict Judge and I see no reason to hold that they 
acted wrongly. For all these reasons the appeal 
or the petition must fail and i9 dismissed. 


D.S. 


Appeal dismissed. 


A. I. R. (34) 1947 Lahore 319 [C. N. 81.] 
Aohhru Ram J. 

Harjimal d Sons , through Lala Bashes, 
har Nath Khanna and others—Plaintiffs — 
Petitioners v. Messrs H. S. Palta & sons — 
Defendant — Respondent. 

Civil Rev. Petn. No. 259 of 1946, Decided on 
12-11-1946, from orderof Sob-Jodge, Lahore 23-3-1946. 

Stamp Act (1899), S. 29— Party producing docu¬ 
ment in Court — Liability. 

Mere production of a document does not amount to 
a tendering of that document in evidence and if without 
being moved bj a party for isane of notioe to the other 
party to admit or deny a certain document the Court 
suo motu and for its own facility calls upon each of the 
parties to admit or deny documents produoed by the 
other parly, this aot of the Court oannot be regarded 
aB an implied tender by the party of the document in 
evidence. In such a case, the party cannot be called 
upon to pay the stamp duty and penally on the docu¬ 
ment if he is not otherwise the person by whom the 

r T P oj? P9 ftble nnder th0 27 A. I. R. 1940 
Lab. 815 (S.B.), Rel. on. [ Para 2 ] 

[Editorial Note — The decision and the remarks in 
the judgment (Para 8) seem to imply that if the party 
tenders the document in evidence be can be required to 
make good the deficiency in stamp doty in auoh a case. 
Phis v‘ow is opposed to'the very Full Benoh decision 
rched on m this case. According to the Full Bench, 
whether the document is tendered in evidence or not a 
person not originally liable to pay the stamp duty on a 
document cannot be “required” to pay such doty merely 
Because he brings that dooument into the Court.] 

045 Com) Stamp Act, S. 29 N. 15. 

Case referred : — 

687 : 37 A * LR * 1940 Lah. 
815,189 I.p, 709 (SB), Mahomed Hussain v.Emperor. 

. FoAra — for Petitioners. 

R. N. Malhotra — for Respondent. 

Order. — In a suit brought for the ejectment 
of the defendant the plaintiffs produced, along 
with the plaint, an unstamped document which 
they called a memorandum of the terms of the 
tease akeady agreed upon between the parties. 
After the defendant had put in his written state- 
ment, the Court called upon each of the two parties 


to admit or deny the documents produced in Court 
by the other party. The counsel for the defendant 
noted on the above-mentioned document that its 
execution was admitted subject to an objection 
as to its admissibility on the ground of its not 
being properly stamped. The learned trial Judge, 
by means of an order dated 20-2-1946, held that 
the document was leviable with the stamp duty 
of rs. 14 and called upon the plaintiffs to pay 
Bs. 14 on account of duty and Rs. 140 on account 
of penalty. On the plaintiffs* refusal to do so the 
learned Judge, by means of his order dated 
23-8-1946, impounded the document and sent it to 
the Collector for realization of the stamp duty 
and penalty. The plaintiffs have moved this 
Court for the revision of the order of the learned 
Subordinate Judge dated 20-2-1946 as well as his 
order dated 23-9-1946. 

[ 2 ] It is contended on behalf of the peti¬ 
tioners that they having never tendered the 
document and having made no other attempt to 
use it as evidence • ig the case, could not be 
celled upon to make good the deficiency in 
stamp and to pay the penalty merely by reason 
of the document having come from their posses¬ 
sion and of the same having been produced in 
Court by them. Reliance in support of this con- 
tention is placed on the Full Bench judgment 
in I. L. R. (1940) Lah. 637. 1 In my opinion this 
contention of the learned counsel for the peti¬ 
tioners is well-founded and is fully supported by 
the authority relied upon by him. On behalf of 
the respondent, it is contended that the plain¬ 
tiffs should be deemed to have tendered the 
document by produoing it in Court and by 
allowing the Court, without any objection, to 
call upon the defendant to admit or deny the 
same. Mere production of a dooument does not 
amount to a tendering of that document, and if 
without being moved by a party for issue of 
notice to the other party to admit or deny a 
certain dooument, the Court sue motu and for 
its own facility calls upon eaoh of the parties to 
admit or deny documents produoed by the other 
party, I cannot regard this act of the Court as 
an act of the party amounting to implied tender 
by him of that document. 

[8] Under s. 39, ol. (o). Stamp Aot. stamp 
duty on the dooument which has been held to 
be a deed of lease was payable by the lessee 
'• ., the defendant. Accordingly, unless and 
until the plaintiffs tender the document in evi 
dence and seek to use it as such they cannot be 
called upon to make good the defioienoy in the 

i ■ t" 18 / 1x5 open to C^t, in 
case the plaintiffs do not tender the dooument 

or seek to use it as evidence, to impound the 

same under s. 8B and call upon the defendant to 

make good the deficiency and to pay the penalty 
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However, this matter is not before mo at this 
stage and I do not express any final opinion on 
it. I hold that the order of the learned trial 
Judge calling upon the plaintiffs to make good 
the deficiency in stamp duty and pay the 
penalty and the subsequent order sending the 
document to the Collector for the purpose of 
realization of the above-mentioned amount are 
not correct and cannot be sustained. I accord¬ 
ingly allow this petition and set aside both the 
orders in so far as they affect the plaintiffs. 
There will be no order as to costs of this peti¬ 
tion. Parties have been directed to appear in the 
trial Court on 26-11-1946. 

G.N. Order accordingly . 

A. I. R. (30 1947 Lahore 320 [C. N. 82.] 
Cornelius J. 

S. Masih Hassan — Appellant v. Allaha 
Diya and others — Respondent. 

S. A. No. 1118 of 1945, Decided on 21-11-1946. 

(a) Civil P. C. (1908), S. 100 — Finding that ex¬ 
change was in fact sale based on interpretation of 
deed of transfer and surrounding circumstances is 
one of tact and binding in second appeal — That 
conclusions drawn from facts are unreasonable is 
no ground for interference. 

A finding that the exchange was in fact a sale which 
was given the appoaraoce of an exchange to defeat the 
right of pre-emption is a finding of fact when it is not 
based exclusively upon the interpretation of the deed of 
transfer but is based also upon consideration of the facts 
and circumstances surrounding the transaction e.g., the 
statements of parties and their acts at the time of and 
subsequent to the transaction and therefore cannot be 
disturbed in second appeal : 4 A. I. R. 1917 Lah. 156, 
ltd. on. [Para 2] 

The fact that conclusions drawn from facts and cir¬ 
cumstances are not reasonable is not a sufficient ground 
for interfering with the finding. [Para 3] 

('44*Com.) Civil P. C., S. 100 N. 29, pt. 6, N. 52. 

(b) Punjab Pre-emption Act (1 [I] of 1913), S. 4 
— A by exchange deed giving 18 bighas of land to B 
in exchange for 10 bighas of land, a house and 
Rs. 200 cash — Suit by plaintiff for pre-emption— 
Plaintiff held entitled to establish that exchange 
was in fact sale. 

The plaintiff brought a suit for possession by pre¬ 
emption of 18 bighas of land which had been Riven 
under an exchange deed by A to D in exchange for 
about 10 bighas of land, a house and Rs. 200 in cash. 
Tho plaintiff contended that though the transaction 
was given the appearance of an exchange it was in fact 
a sale. 

Hdd that it was open to the plaintiff to establish 
that tho transaction in 6uit which had the appearance 
of an exchange was in fact a sale and it was not only 
open to tho Court to enquire into the true nature of the 
transaction but it was also its duty to give effect to 
its finding on the point in relation to tho right of pre¬ 
emption: 117 P. R. 1890 (FB) ahd 6 A. I. R. 1919 Lah. 
127, Rel.on ; 31 A. I. R. 1944 Pesh. 15, Dissent. ; 2 
A. I. R. 1915 Lah. 218 and 22 A. I. R. 1935 Pesh. 191, 
Disling. [Para. 5] 

(c) Civil P.C. (1908), S. 100—Finding of fact can¬ 
not be disturbed in second appeal when based on 
evidence. [Para 6] 

(’44-Com.) Civil P. C., S. 100 N. 23 pt. 3. 


Cases referred :— 

1. (T6) 120 P. L. R. 1916 : 4 A. I. R. 1917 Lah. 156 : 

37 I. C. 297, Ahmad Khan v. Alam Kban. 

2. (*44) 31 A. I. R 1944 Pesh. 15 : 212 I C 806, Fazal 
Mahomed v Ghulam Haidar. 

3. (T8) 104 P R. 1918 : 6 A. I. R. 1919 Lah. 127 : 49 
I. C 275, Gul Muhammad v. Sabz Ali Khan. 

4. (-90) 117 P R. 1890 (F.B.), Tara Chand v. Baldeo. 

5. ('15) 82 P. R 1915 : 2 A. I. R. 1915 Lah. 218 : 81 
I. C. 221, Gul Muhammad v. Tota Ham. 

6. (’35) 22 A. I. R. 1935 Pesh. 191 : 160 I. C. 75, Bhai 
Khan v. Faizullah Khan. 

Tek Chand — for Appellant. 

Asa Ram Aggarxcal — for Respondents. 

Judgment. — This second appeal arises out 
of a suit for possession by pre emption of about 
18 bighas of land, which had been given by 
Manzur Ahmad, defendant 2 to Masih Hassan, 
defendant 1 , in exchange for about 10 bighas of 
land, a house in Ambala City, and Rs 200 in cash. 
There was an exchange deed which is Ex. D-l/l 
and is dated 3 6-1942. The plaintiffs claimed to 
have a superior right of pre emption, on the 
ground of their being owners in the patti in 
wbioh the suit land was situated, while Masih 
Hassan was not an owner in that patti. The 
plaintiffs also contended that although the trans.- 
action was given the appearance of an exchange 
it was in fact a sale The defence pleas were that 
the transaction was in faot an exchange, and. 
that the plaintiffs had no superior pre-emptive 
right. In regard to the pre emption money, the 
plaintiffs raised the plea that it should be reduced 
by the prioe of certain trees which the vendee 
had removed from the suit land after the trans¬ 
fer. The trial Court held that the transfer was 
in fact a sale and not an exohange. As to the 
plaintiffs' right of pre-emption, this was sought 
to be defeated by reference to certain acquisitions 
of land in the same patti made by the vendee 
after the date of the transfer in dispute, and thel j 
trial Court held that this improvement of status 
was hit by S 21-A, Punjab Pre-emption Act, 
1913 / and was of no effect for the purpose of 
determination of the suit. The vendee also relied 
upon an acquisition of land in the same patti of 
an earlier date viz. 1940, but it was held that 
this was not agricultural land. As to the pre¬ 
emption money, it was found by the trial Court 
that since the transfer, Manzur Ahmad had sold 
the house whioh he had received in exchange for 
rs. 200, and the land for Rs. 400, and on this 
basis it was held that the true sale consideration 
was Rs. 800. Out of this sum, however, the Court 
deducted Rs. 150, as the value of trees removed 
from the land by the vendee since the transfer, 
and in the result, it awarded the plaintiffs a 
decree for possession by pre emption on pay- 
ment of Rs. 650. The vendee appealed in the 
Court of the Senior Sub-Judge at Ambala, but 
without success. The point of improvement of 
status was not taken before the learned Senior 


1957 


Lahore 321 


Masih Hassan v. Allaha Diya (Cornelius J .) 


Sub-Judge, who affirmed the decision of the 
trial Court as to the nature of the transaction, 
a. e., that it wa9 in fact a sale, and agreed that 
Rs. 650 was the correct amount of the compensa¬ 
tion due to the vendee. On the latter point, the 
only argument pressed before the learned 
Senior Sub.Judge was as to the price of the 
trees allegedly removed by the vendee, and the 
discussion of this point in his judgment shows 
that the learned Senior SubJudge considered 
{ that this value was Rs. 300, and not Rs. 150, but 
since no exception had been taken before him in 
the form of any cross-objection by the plaintiff, 
respondents, he declined to interfere with the 
finding of the trial Court on the point and held 
the shortfall on this account should be rs. 150. 


The vendee has come up in appeal to this Court 
from the dismissal of his appeal by the Senior 
Sub-Judge. 

[ 2 ] Mr. Tek Chand for the appellant argued 
that the finding that the transaction was in fact 
a sale was incorrect in relation to the evidence 
the record. A preliminary objection was 


on 


taken by Mr. Asa Ram Aggarwal that this find¬ 
ing was a finding of fact and could not be dig- 
turbed in second appeal, and he cited in support 
a case published in 120 P. L. R. I9i6 l where it 
held that if the question decided by the 


was 


lower appellate Court is a question to be decided 
on the constrcution of a deed, then the question 
is one of law, but that if it is to be decided not 
on the construction of the deed, but on the deed 
* combined with surrounding ciroumstances, then 
it is a question of fact. The learned Single Judge 
who decided that case has made the following ob- 
servation, which it is desirable to reproduce as 
it is helpful in the deoision of the present case : 


To pat the point in another way, if the question the 
Court hag to answer is, is this document, taken on its 
own wording, a sale or a mortgage (or whatever may be 
the actual controverey in the case) then the ques¬ 
tion is one of law; if, on the other hand, the question 
to bo anewered by the Court is, this document on the 
face of it is a mortgage, but was the contraot actually 
onteroa into between the parties something different from 

lx' a Ba,e ' ftnd in order t0 decide this ques¬ 

tion tho Court has to consider the terms of the mort¬ 
gage and the surrounding circumstances, then it is a 
question of fact.” 

In that oase whioh also related to pre-emption 
the document was ex facie a mortgage deed, but 
the Courte below had decided that as a matter 
of fact, it did not contain the contract between 
the parties, who had aotually sold and bought 
the land, ana it was held that from that finding. 

. no second appeal lay. In the present case, the 
iJourta below, have exhaustively considered the 
^videnoe afforded not only by the deed itself, 
tmt also by the statements of the parties ana 
their-acta at thb time of and subsequent to the 
transaction, in arriving at their deoision. In 
1947 L/41&42 


particular, stress has been laid on the evidence 
given by Manzur Ahmad himself, which was to 
the effect that he had actually sold the land 
under an agreement that with the assistance of 
Ma9ih Ha3san, the'house and the land which 
he was receiving in exchange would be sold and 
thus converted into cash as soon a9 possible. 
Account was also taken of the circumstance that 
within a reasonable period of time, the house and 
the land were actually sold, and it is proved 
that Masih Hassan assisted in their disposal. 
It is thus clear that the finding of the Courts 
below is not based exclusively upon the inter- 
pretation of the deed of transfer, but the question 
decided by them involved also consideration of 
the facts and circumstances surrounding the 
transaction. Accordingly, it must be held that 
the finding recorded by the Courts below that 
the exchange was in fact a sale, which wa9 given 
the appearance of an exchange only for the pur- 
pose of defeating the right of pre-emption, is a 
finding of fact. 

[3] Mr. Tek Chand next contended that the 
finding was vitiated by failure to consider all 
the evidence relating to the transaction, but the 
arguments he advanced in support were merely 
to the effect that the conclusions drawn by the 
Courts below from tho particular facts and circum¬ 
stances were not reasonable. This is not a suffi- 
cient ground for interfering with the finding, 
even supposing that the conclusions were indeed 
contrary to reason, which they are not. 

[4] Mr. Tek Chand then invited attention to a 
recent docision of tho learned Judicial Commis¬ 
sioner at Peshawar published in A. I. R. 1914 
Pesh. 15. 3 The learned Judicial Commissioner 
had before him a case of an ostensible exchange 
of land, where the Court below had held that 
the exchange was in fact a sale. This finding 
was based on an authority of the Punjab Chief 
Court published in 104 P. R. 1918, 3 from the reason¬ 
ing of which the learned Judicial Commissioner 
expressed his dissent. That reasoning cannot, 
however, be ignored by this Court, particularly 
as it is based upon the deoision of a Full Benoh 
in 117 P. R. 1890, 4 from which it will be of 
advantage to reproduce the following observation: 

“When the plaintiff alleges that there ha9 been an 
oral sale, and the parties have misrepresented the fact 
in exeontlng a document reoordlng the transaction as a 
gift, and the defendants, the parties to the dooument 
deny that there has been a sale, and allege that there 
has been in truth a gift, we consider that it is open to 
the plaintiff to prove any facts relevant to the issue 
whether there has been a sale,* and to the defendants 
to prove that there has been no sale, but merely a oift 
and to give the document in evidenoe in order to prove 
that there was no sale. But the dooument when proved 
or admitted by the plaintiff is not oonoluslve proof that 

w!i, no 0a , 0, ^PP 050 ' ,or tostanoe that the fact 
was that the parties to the dooument had agreed to A 
sale and that the transferee had paid a prloe to th* 
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transferor for the property transferred, and that subse¬ 
quently they drew up a document in the form of a deed 
cf gift of the property transferred, it appears to us that 
the pre-emptor would be at the liberty to give evidence 

of these facts.Evidence that there was in fact an 

oral agreement to sell and payrient of the price would 
be equally admissible if the deed of gift bad been drawn 
up either before or at the time the agreement to sell 
was made, or the price was paid.'* 

[5] I respectfully concur with the view ex¬ 
pressed by the Full Bench, and I am clearly of 
the opinion that in a case like the present, it 
was open to the plaintiff to establish that the 
transaction in suit, which bad the appearance 
of an exchange, was in fact a sale. Mr. Tek 
Chand then argued that even if the parties deli¬ 
berately gave that transaction the appearance 
of an exchange in order to avoid the risk of pre¬ 
emption which would arise if it were given the 
form of a sale, they were entitled to do so, in 
order to defeat the pre emptive right, and he 
referred in this connection to two authorities, 
namely 62 P. R. 1915, 6 which is a judgment of a 
Division Bench of the Punjab Chief Court and 
A. I. R.. 1935 Pesb. 191, 6 a decision by an Addi¬ 
tional Judicial Commissioner at Peshawar. In 
the former case, the facts were that about 620 
kanals of land were given in exchange for about 
120 kanals of land plus a sum of Rs. 3900 paid 
in cash. There was no evidence whatsoever to 
show any agreement between the parties to the 
purported exchange, that they should adopt this 
form of transaction in order to defeat the pre¬ 
emptive right, and that effect would be given 
later to their true intention which was to sell 
and purchase, by disposing of the land received 
in part consideration by one of the parties. On 
the other hand, it is clearly stated in their judg¬ 
ment that although about fourteen years had 
elapsed since the transaction, no attempt had 
been made by the party which had given land 
in part consideration, to re-purchase that land, 
which still remained in the possession of the 
other party. The learned Judges further ob¬ 
served that 

"even if the transaction had as its object the evasion of 
the pre-emptor’s claim, the means employed were not 
unlawful and it was open to the parties to effectuate 
their common intentions in a manner which would 
preclude pre-emptors from interfering with their 
wishes.” 

In the Peshawar case, there was a simple ex¬ 
change of land for land, and it was found as a 
fact that there was 

“not an iota of evidence on the file to indicate that cash 

consideration has been paid.and in the absence 

of such proof there is no reason why the transaction 
should not be taken to be one of exchange pure and 
simple.” 

The learned Additional Judicial Commissioner 
further proceeded to observe that there might 
•be suspicion that a subterfuge had teen adopted 
to avoid pre-emption, but it was an accepted 


principle of law that pre-emption could be 
defeated by any legitimate means. The facts of 
these two cases are clearly distinguishable from 
those of the present case, and the dicta of the 
learned Judges, which were not addressed to 
facts similar to those here present, are, there¬ 
fore, not strictly relevant. On the other hand, 
the case appears to me to fall clearly within the 
rule enunciated in 117 p. R. 1S90 4 and conse¬ 
quently it was not only open to the Courts to 
enquire into the true nature of the transaction, 
but it was also their duty to give effect to their 
finding on the point, in relation to the right of 
pre-emption. It is obvious that there is a clear 
distinction between a case in which land is given 
in exchange for other land or for a consideration 
consisting in part of land and in part of cash, 
with the consciousness that the transaction is 
not one which can be pre-empted, and a case in 
which the parties at the time of the transaction 
agree that the appearance which they will give 
to the transaction will be such as will cloak its 
true nature and at the same time prevent the 
exercise of the right of pre-emption which is 
available under the statute in relation to the 
real transaction. 

[6] The only other point argued by Mr. Tek 
Chand was in relation to the deduction on 
account of the price of trees removed by the 
vendee. He pointed out that the lower appellate 
Court had confirmed the finding of the trial 
Court solely on the consideration that there was 
no cross-objection before it for reducing the pre¬ 
emption money still further, and that the learned 
Senior Sub-Judge had disbelieved the evidence 
of witnesses who spoke to removal of trees by 
the vendee. The correct position is that if the 
learned Senior Sub-Judge had chosen to give 
effect to his finding, the present appellant would 
have been prejudiced still further, and as that 
finding would have been a finding of fact based 
on the evidence, it could not have been disturbed 
in second appeal. In the circumstances, I cannot 
see any force in Mr. Tek Chand’s second con- 
tention. For the reasons given above I dismiss 

this appeal with costs. 

G.n. Appeal dismissed. 


A. I. R. (34) 1947 Lahore 322 [C. N. 83.] 
Cornelius J. 

'akhar Singh— Plaintiff-Appellant v.Labhu 
lam and another — Defendants — Respondents. 
Second Appeal No. 1204 of 1945. Decided on 
5-11-1946. v „ „ 

(a) Punjab Pre-emption Act (1 of 1913), S. 30 
-Suit prima facie barred by limitation—Onus 
> on plaintiff to show it to be within time— Limi- 
ition Act, S. 3 and Art. 10. , ^ 

Where a suit for pre-emption fa jprima facie barra 
y limitation, whether under Art. 10 of Scb. 1 of Limi 
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tation Act, 1906, or under S. 30, Punjab Pre-emption 
Act, 1913, the burden lies heavily on the plaintifl to 
show how his suit is within time. [Para 2] 

(b) Punjab Pre-emption Act (1 of 1913), S. 15 
(c), Clause “Secondly'—Mere mention of a thulla 
in revenue papers is insufficient to show that 
village is divided in thullas or that it is a distinct 
sub-division of village—Owner belonging to such 
thulla must establish such division. 

The mere mention of a thulla in one or two places 
in the Revenue records is not sufficient to show that 
the village is in fact divided into thullas of which the 
thulla in question is one, much less to show that, even 
if it exists as a thulla it possesses those attributes which 
are necessary for holding that it constitutes a distinct 
sub-division in the village, as mentioned in clause 
'secondly* of S. 15 (c), Punjab Pre-emption Act, 
1913. The plaintiff claiming to belong to a particular 
thulla must establish that the thulla in question con¬ 
stitutes a distinct sub-division of the village: 1 A. I. R. 
1914 Lah. 335 and 24 A. I. R. 1937 Lah. 32, Disting. 

[Para 4) 

Cases referred 

1. (’23) 73 I. C. 903 : 11 A. I. R. 1924 Lab. 302, 
Ganwa v. Joti Prasad. 

2. (’08) 49 P. R. 1908 (F. B.), Gbulam Mustafa v. 
Sbahab ud-Din Khan. 

3. (’24) 82 I. C. 203 : 12 A. I. R. 1925 Lah. 165, Tha- 
kur Singh v. Karam Singh. 

4. (’17) 97 P. R. 1917 : 4 A. I. R. 1917 Lah. 269 : 40 
I. C. 618, Bishen Singh v. Feroz Cband. 

5. (’14) 60 P. R. 1914 : 1 A. I. R. 1914 Lah. 335 : 23 
I. C. 151,Basawa Singh v. Natha Singh. 

6. (’37) 24 A. I. R. 1937 Lah. 32 : 169 1. C. 830, Ram 
Partap v. Kisben Singh. 

£. Amar Singh—tot Appellant. 

Daulat Ram Prem—tot Respondents. 

Judgment. —This appeal arises out o( a suit 
^for pre-emption brought by one Pakhar Singh 
against the vendor Labhu Ram and the vendee 
Jamna Da9 in relation to a sale of certain 
agricultural property in village Talwandi Mallian. 
It was agreed between the parties that the 
ostensible sale price, viz. Rs. 1500, was correct. 
The plaintiff’s right to pre-empt was contested, 
and it was also pleaded that the suit was barred 
by time. On both these points, the trial Court 
found in the plaintiff’s favour, and consequently 
awarded the plaintiff a decree for possession on 
payment of Rs. 1500. An appeal was taken before 
the Senior Subordinate Judge who reversed the 
decisions relating to the plaintiff’s preferential 
right as well as on the point of limitation, and 
dismissed the suit. The plaintiff has now appeal¬ 
ed to this Court. • 

[ 2 ] It will be convenient to take the point of 
limitation first. The sale in this case was made oral¬ 
ly on 5-6.1948, ana was reported to the Patwari on 
the same day. The Patwari entered up a mutation 
which is Ex. p/8 and wbioh was finally sanction¬ 
ed on 22.10-1948. This document shows that it 
was stated by Jamna Das on 22 - 5 - 1948 , that he 
had taken possession of the land after redeeming 

Jamna Das w * witness has 
stated that the redemption was effected and posses¬ 


sion taken five or six days after the sale. The evi- 
dence thus provided is strongly supported by that 
contained in Ex. p/4, which is an extract from the 
Khasra Girdawari of the village. This shows that 
at the Kharif harvest of 1943 as well as at the 
Rabi of 1943-44 the persons in possession were 
tenants who bad been put in by Jamna Da3, 
replacing one Jathu Singh who had been cultiva¬ 
ting the land under the previous mortgagee 
Daulat Ram. It is well known that transfers of 
possession of agricultural land from one tenant 
to another ordinarily take place after the removal 
of (he Rabi crop, about the period May-June in 
each year. The Girdawari for the Khatrif crop 
usually starts on the 1st October, but the season 
commences about the middle of June and there 
can be no question but that persons who are 
found to have cultivated the crop as seen at the 
Girdawari in October have ordinarily been in 
possession for several months before that time. 
Thus, on the basis of these three pieces of evi- 
dence, there is strong ground for thinking that 
physical possession had been transferred to Jamna 
Das, who bad taken it through his own tenants 
Rajju Singh and Bagu Singh some months before 
1st October 1943, and therefore the suit which was 
instituted on 18-10-1944, was prima facie barred 
by time. The burden lay heavily on the plaintiff 
to show how be brought his suit within time, 
either under Art. 10, Limitation Act, 1908, or under 
S. 30, Punjab Pre-emption Act, 1913. As there 
was to deed and the property being in the 
possession of a mortgagee on the date of sale, 
was not on that date capable of physical posses' 
sion by the vendee, time runs under the latter 
provision from the date of taking physical 
possession, since the date is earlier than the date 
of attestation of the mutation. So far as I can see 
there is no evidence at all on the record on which 
the plaintiff can rely to discharge this burden. 

[3] Mr. Amar Singh for the appellant cited a 
number of authorities. 73 I. o. 903* and 49 p. r. 
1908 were cases of pre-emption in respect of sales 
effected by means of a registered sale deed, and 
Art. 10, Limitation Act, was found to apply. I n 63 
1 . c. 208 , it was held that a mere report by vendor 
and vendee to the Patwari that the former has re- 
linquished and the latter has assumed possession 
is no proof that there was actually a giving and 
taking of physical possession within the mean, 
ing of s. so, Punjab Pre-emption Aot. In this 
case, besides the report to the Patwari there is 
also the evidence afforded by Jamna Das'a own 
statement and the subsequent entries in the 
Khasra Girdawari and all this evidence is entire, 
ly unrebutted. In 97 p. r. 1917 * a Division 
Bench of the Punjab Chief Court held that phyail 
cal possession for the purposes of the Pre-emption 
Act means personal and immediate possession 
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and docs not include constructive possession or 
possession through tenants. That however was 
a case in which the vendee did not put in his 
own tenant on the land. He was content to go 
to the spot and hear a direction given to the 
occupying tenants that the produce of the current 
harvest was to be paid to him. The judgment 
clearly show3 that “possession was delivered by 
getting the tenants to attorn to the vendees". In 
the present case, the vendee took the precaution 
of ejecting the previous tenant Jathu Singh and 
inducting his own tenants Rajju Singh and Bagu 
Singh, and there can be no doubt that by this act 
he assumed physical possession of the property. 

[ 4 ] It is thus clear that the suit wa3 barred by 
time. It remains to examine the further argument 
that the plaintiff had teen shown to have a 
preferential right to pre-empt. The learned Senior 
Subordinate Judge has pointed out that although 
in the Revenue papers, the plaintiff has been 
described in one or two places as belonging to 
thulla Thugla, there was no evidence to show 
that this thulla was distinct sub-division of the 
village for the purposes of s. 15 (c), secondly, 
Punjab Pre emption Act. Mr. Amar Singh cited 
two authorities, viz., 60 P. R. 1914 6 and A.LR. 1937 
Lah. 32° in support of an argument that a thulla 
is a sub-division of a village. In tho former 
case, it was found that the village was sub- 
divided into two patlis and each of the pattis 
into two thullas and further more, each thulla 
had a separate Shamilat in which the proprietors 
of the other thullas had no share, besides which 
each thulla was separately entered in, and 
authenticated by the Settlement record. In the 
latter case, there wa3 no question relating to 
thullas ; the question was whether certain alleged 
pattis were distinct sub divisions, and this was 
answered in the negative, on the considerations 
that there w f as no territorial division of fields, 
the propreitors in each patti were not shown to 
be descended from a single person, and more¬ 
over tho Shamilat of both pattis was jointly 
managed and the produce distributed among all 
the co-sharers in the village according to their 
holdings. In the present case, there is complete 
absence of evidence relating to the nature of the 
thulla Thugla referred to above. The mere 
mention of a thulla in one or two places in the 
Revenue records i3 not sufficient to show that 
the village is in fact divided into thullas of 
which this is one, much less to show that, even 
if it exists as a thulla it possesses those attributes 
which are necessary for holding that it constitutes 
a distinct sub-division in the village. 

[ 5 ] Agreeing with the decision of the learned 
Senior Subordinate Judge I hereby dismiss the 

appeal with costs. . 

D R Appeal dismissed. 
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FULL BENCH 

Abdur Rahman, Khosla and S.A. 

Rahman JJ. 

Mt. Iqlal Begam — Plaintiff — Appellant 
v. Uttam Chand and others — Defendants — 
Respondents . 

Second Appeal No. 109 of 1944, Decided on 6*2-1947, 
from judgment of Din Mohammad and S. A. Rahman 
JJ., D/- 22*5*1946. 

•* Transfer of Property Act (1882), S. 59 — Mort- j ^ 
gage executed within area in which T. P. Act is in 
force—Property situate outside such area— Validity 
of conveyance determined by lex situs. 

Where a transaction of mortgage of immovable pro¬ 
perty is entered into and completed within an area in 
which the Transfer of Property Act is in force but the 
property is situate outside such area, the form and 
validity of the conveyance are determined not by the 
lex loci contractus but by the lex situs of the property 
involved : 20 A. I. R. 1933 Lah. 972 : 147 I. C. 942, 
Overruled; Case law discussed. [Para 51] 


T. P. Act.— (’46-Com) S. 59, N. 2. 

Cases referred 

1. (‘33) 20 A. I. R. 1933 Lah. 972 : 147 I. C. 942, 
Gurdas Mai v. Punjab and Sind Bank Ltd. Rawal¬ 
pindi. 

2. (’33) 20 A. I. R. 1933 Lah. 1001 : 149 I. C. 1060, 
Punjab and Sind Bank Ltd. Rawalpindi v. Ishar 
Singh Asa Singh. 

3. C36) 23 A.I.R. 1936 Lah. 946:17 Lah. 686:169 I. 0. 
157, Brij Raj Saran v. Alliance Bank Simla Ltd. 

4. (1883) 10 Q. B. D. 403 : 52 L.J.Q. B. 607 : 48 L.T. 
614 : 31 W. R. 723, Adams v. Clutterbuck. 

5. (‘28) I. L. R. 1928-7 Pat. 520 : 15 A. I. R. 1928 Pat. 

304 : 111 I. C. 57, Elizabeth May Toomay v. Bhu- 
pendra Nath Bose. _ 

6. (*31) 18 A. I. R. 1931 P. C. 239 : 59 Cal. 439 : 58’ 

I. A. 333 : 134 I. C. 328 (P. C.), Papaiah Naidu v. 
Naganath Sethupathi. 

7. (1862) 9 M. I. A. 303 : 1 Sar. 857 : 1 Suther 480 
(P. C.), Varden Seth Sam v. Luckapatby Royjeo 

8 L C23)'l0 A. I. B. 1923 P. C. 211 : 61 Oal. 86 : 1 
Bang. 637 : 50 I. A. 283 : 76 I. C. 19 (P. O.). Imperial 
Bank of India v. U. Bai Gyau Thu and Co. Ltd. 

9. (1838) 47 B. B. 205 : 7 L. J. (N.S.) Ch. 151, Bent v. 

10? U (1909) 2 Ch. 129 : 78 L. J. Ch. 767 : 100 L. T. 916, 

Bank of Africa Ltd. v. Cohen. 

II. (1914) 1 Ch. 511 : 83 L. J. Ch. 467 : 110 L.T. 505, 
Bailie v. Miller. 

12. (’92) 14 All. 238, Madho Das y. Ram Kishen. 

13. (’90) 14 Bom. 269, Manekji Framji v. Ru^tomjt 

14 . ^ 14 ?38 Bom. 372 : 1 A. I. B,,1914 Bom. 15 : 23 
I. C. 140, Behram Basbid v. Sorabji Bustom)i. 

15. ('32) 19 A. I. B. 1932 Bom. 642:57 Bom. 234.142 
I. C. 130, Central Bank of India Ltd. v. Nusserwanjl. 

16. (’97) 24 Cal. 348, Srinath Boy v. Godadhur Dae. 

17. (’32) 19 A. I. B. 1932 Cal. 823 : 141 I. C. 257, 
Surajmull Sbrofl v. Gopoeram Bhotica. 

18. (’05) 28 Mad. 54, K.ShanbhoguevShiva Bao. 

19. (’25) 48 Mad. 454 : 12 A. I. B. 1925 Mad. 723 

I. O. 401, Official Assignee, Madras v. Basudevadoa 
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Rattan Chand v. Smail. 
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.A Hussain. 

' 28. (1892) 2 Ch. 303 : 61 L. J. Ch. 473 : 66 L. T. 711, 
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Plato Trust Loan and Agency Co. 
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Deschamp3 v. Miller. 
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oe* 1 Z es * 444 • Penn v * ^ord Bal t>more. 
iJIno! 3 Ves ‘ v. Johnston. 

3 N^sbUt° S H ^ J ‘ 438 : 9 R# R * 318, 80011 V# 
Dr. Kh. Shuja-ud'Din— for Appellant. 

D. R. Sawhney and Ram Kishen Janeja — 

lor Respondents. 

Order of Reference 

S. A . Rahman J .—This second appeal arises 
out of a suit for recovery of Rs. 6,000 on foot of 
a mortgage lodged by Mfc. Iqbal Begum, plain, 
faff, against Mt. Sarsati and others, defendants, 
m the Court of Sh. Mohammad Akbar, Sub- 
ordinate Judge, First Class, Rawalpindi. The suit 
was dismissed by the trial Court and an appeal 
against that order filed in the Court of the Dis¬ 
trict Judge Rawalpindi also failed. 

[ 2 ] The plaintiff’s allegation was that Mt. 
Maya Wanti, widow of Gucditta Mai, was the 
owner of the property in suit, and she mortgaged 
it, with possession, in favour of the plaintiff 0 by 
means of a registered deed, dated 1-M930. Mt. 
Maya Wanti retained possession of the property 
m dispute as a tenant under the plaintiff. She 
died leaving a will in favour of one, Dr. Moham. 
mad Afzal, by which all her property including 
that m suit was bequeathed to the said Moham. 
mad Afzal. The latter also died leaving a will 
Hakeem Muhammad Musa, defen. 
Mohammad lea, defendant 6, Mt. 

defendant 7, Harbane 
Lai, defendant 8 and Mt. Maryam mother of 

Pendants 5 to 0 sold a 
portion of the property in anit, after the death 

and D i 0 . Mohammad AfzaI - to defendants is. 17 

CflJ Mt. Sarsati, defendant l. is the daughter 
of the deceased Gurditta Mai, husband of Mt 

Maya Wanti. She brought a suit against the 

aDd 1 her two fenanta a deola- 
ration that the mortgage effected by Mt. Maya 


Wanti was invalid and not binding on her. The 
suit was dismissed in default, on 20-5-1937. Later 
on, Mt. Sarsati, ignoring the alleged will of 
Mt. Maya Wanti and the subsequent transac. 
tions with regard to the property outlined above, 
sold the property in dispute to defendants 2 to 4, 
describing herself as the heir of Gurditta Mai, 
the last male owner of the property. Defendant 
16 is a tenant of the plaintiff, against whom she 
had obtained a decree for ejectment and arrears 
of rent on account of this property, while defen¬ 
dant 19 wa3 alleged to be in possession of the 
property in dispute under defendants 2 to 4. 

[4] The suit was contested by defendants 2 to 
4 only, who denied the factum aqd the validity 
of the mortgage executed by Mt. Maya Wanti 
in favour of the plaintiff. They also pleaded 
inter alia that they were not bound by any 
decree passed against Mt. Sarsati, defendant 1 , 
or against defendant 16 the tenant. 

[5] A number of issues were framed in the 
trial Court on the pleadings of the parties. The 
main ground for decision in the Courts below, 
however, was that the mortgage.deed, Ex. P. 1 , 
executed by Mt. Maya Wanti, was a document 
required by law to be attested but that as the 
requisite attestation had not been proved in 
accordance with the provisions of s. 60, Evidence 
Act, the document could not be used as evidence. 

[6] The property in dispute is situate in 
Rawalpindi City wherein the Transfer of Pro. 
perty Act i9 not in force, but the mortgage, deed 
was executed and registered within the area of 
Rawalpindi Cantonment to which s. 59 , T. P. Act, 
has been made applicable by s. 287 , Canton¬ 
ments Act. It was held by the trial Court that 
tho mortgage deed having been executed and 
registered in the Cantonment area, s. 69 , T. P. Act. 
was attracted to the case. The learned District 

Judge, on appeal, affirmed this finding of the 
trial Court. 

[7] The Courts below relied inter alia on three 
division Benoh decisions of this Court reported 
rn A.I.R. 1933 Lah. 972, 1 A. I. R. 1933 Lah. 1001* 
and a. I. R 1930 Lah. 940. 3 The first two were 
cases in whiob equitable mortgages had been 
oreated in Cantonment areas by deposit of title 
deeds relating to properties situate in areaa in 
m which the Transfer of Property Aot was not 
m force, while the third was a converse case. 
The principle as laid down in these rulings was 
fcat in such cases, it was the lex loci contractus 
which determines the form in which the transao. 
S? 40 . be . clo ^ hed and not the lex situs of 

m . vol 7 ed ’ learned counsel for the 
m hl3 arguments before us oast 

enunciated C ° rr<!e ‘ ne33 ° f proposition 
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[8] The principle laid down by these rulings 
apparently runs counter to the principle of 
English law as embodied in s. 156 of Westlake's 
Private International Law (1925 Edition) and 
R. 150- a at page 553 of Dicey’s Conflict of Law3 
(1927 Edition). Westlake has laid it down that 
all questions concerning the property in im- 
movables, including the forms of conveying 
them, are decided by the lex situs. Dicey has 
formulated the general rule in almost similar 
terms subject to certain exceptions outlined at 
page 565 et seq of his book. Reference may also 
be made to (1833) 10 Q. B. D. 403 1 as an autho¬ 
rity laying down this rule which was followed 
by the Patna High Court in I. L. R. (1928) Pat. 
520 s at p. 5«. 

[9] The learned Judges, who were responsible 
for the decision in the 1933 and 1936 rulings 
quoted above, purported inter alia to follow an 
authority of their Lordships of the Privy Council 
reported in A. I. R. 1931 P. c. 239. 8 Unfortuna¬ 
tely, the principle laid down in these rulings 
does not appear to be deducible from this Privy 
Council judgment. In that case, a mortgage of 
immoveable properties situate in Bangalore was 
effected by deposit of title-deeds in Madras. 
Section 59, T. P. Act, was in force in the Civil 
and Military station of Bangalore but not in 
Madras. All that their Lordships decided in that 
case was that the Transfer of Property Act, far 
from containing any general prohibition of mort- 
gages by deposit of title deeds, expressly exempts 
them when made in the specified places, from 
the formalities prescribed for the due execution 
of other mortgages. Their Lordships referred to 
another judgment of the Board in 9 M. I. A. 303 7 
and quoted the following extract from that 
judgment: 

“It is not shown that any local law, any lex loci rex 
sitae exists, forbidding the creation of a lien by the 
contract and deposit of deeds, which existed in this 
case: and by the general law of the place (Madras) 
where the contract was made, that is English law, the 
deposit of title deeds as a security, would create a lien 
on lands.” 

This quotation appears to us to be consistent 
with the general principle of English law as 
expounded by Dicey and Westlake. 

[10] In A.' I. R. 1933 Lah. 972, 1 Jai Lai J. who 
wrote the judgment of the Bench, also sought to 
derive support for the view expressed by him, 
from another decision of their Lordships of the 
Privy Council reported in A. I.R. 1923 P. 0. 211. 9 
The question under discussion, however, did not 
directly arise in that case and does not appear 
to have been adjudicated upon by their Lordships 

[11] In these circumstances, we are disposed 
to 9hare the doubt expressed by learned counsel 
for the appellant, regarding the correctness of 
the principle laid down in the Division Bench 


judgments of this Court cited above. The point 
involves an important question of principle which 
is bound to arise frequently in the Courts in this 
Province. It is, therefore, desirable that it should 
be settled authoritatively by a larger Bench. 

I would, therefore, recommend that subject to 
orders of my Lord the Chief Justice the follow¬ 
ing question may be referred for decision to a 
Full Bench: 

“Where a transaction of mortgage of immo- 
veable property is entered into and completed 
within an area in which the Transfer of Pro¬ 
perty Act is in force but the property is situate 
outside such area, are the form and validity of 
the conveyance determined by the lex loci con - 
tract us or the lex situs of the property involved?” 

Din Mohammad J . — I agree. 

OPINION 

Abdur Rahman J. — This Full Bench 
has been constituted to answer the following 
question: 

“Where a transaction of mortgage of immoveable 
property is entered into and completed within an area 
in which the Transfer of Property Act is in force but 
the property is situate outside such area, are the form 
and validity of the conveyance determined by the lex 
loci contractus or the lex situs of the property involved ?” 

[13-14] All the necessary facts have been given 
in the referring order and need not be restated. 
Suffice it to say that the property mortgaged 
with Mt. Iqbal Begum, the appellant, was loca¬ 
ted in Rawalpindi City where the Transfer of^ 
Property Act did not apply while the mortgage 
deed was executed on l 1 1930 in the Rawalpindi 
Cantonment to which the provisions of S. 59 of 
the Act had been, by virtue of S. 287, Canton¬ 
ments Act (2 [III of 1924), extended with respect to 
the transfer of property by registered instrument. 

As according to the provisions of S. 59, T. P. 
Act, a mortgage of property, within the terri¬ 
tories to which the Act is applicable, can be 
effected, where the principal money secured is 
one hundred rupees or upwards, only by a 
registered instrument ‘signed by the mortgagor 
and attested by at least two witnesses’and it was 
incumbent upon the appellant to call at least 

one of the two attesting witnesses who had signed 

the mortgage deed in that capacity for the 
purpose of proving its execution under S. 63, 
Evidence Act, which she had failed to produce, 
the contention was advanced on behalf of the 
appellant that the Transfer of Property Act could N 
not apply to such transactions as related to the 
property situate in territories to which the Act 
had not been extended and it was unnecessary, 
therefore, for her to call and examine one of the 
attesting witnesses to prove execution as long 
it was otherwise legally proved. In view of the 
decisions by two Division Benches of this Court 
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in A. I. R. 1933 Lah. 972 1 and A. I. R. 1936 Lah. 
046 3 this contention was repelled by the trial 
Court and the suit was dismissed. This decree 
was affirmed by the District Judge, Rawalpindi, 
on appeal. On a second appeal to this Court, 
however, the learned Judges of the Division 
Bench doubted the correctness of the decision in 
a. I. r. 1933 Lah. 972 1 in which alone the question 
now under consideration had arisen for decision, 
and referred it to a larger Bench for determina- 
o iion. 


para. 163, and Halsbury’s Laws of England 
(Hailsham), vol. vi, para. 274, p. 224. 

[ 18 ] It was also submitted that by applying 
lex loci contractus in the cases cited above to 
the transactions effected either in one of the 
excepted towns or in a place where the Transfer 
of Property Act was not in force, their Lordships 
of the Judicial Committee must be taken to 
have rejected lex loci rei sitae as the applying 
of one necessarily meant the rejection of the 
other. 


[15] The short question to decide, therefore, 
is whether it is essential to comply with the 
formal requirements of S. 59, T. P. Act, when 
a mortgage deed relating to the property situate 
in territories to which the Transfer of Property 
Act has not been extended is executed in a place 
where that section of the Act i9 in force? 


[ 16 ] Learned counsel for the appellant con¬ 
tends that non compliance with the form¬ 
alities mentioned in s. 59, T. P. Act, would not 
be fatal as the provisions of that Act could not 
be applied to the property situate in the terri¬ 
tories to which they had not been applied and 
that lex * loci rei sitae would in such cases deter- 
mine the validity of the transaction. On the 
other hand, learned counsel for the respondent 
has vehemently urged that a contract exeouted 
m the territories to which the Act applies must 
conform to its requirements and that in such 
cases lex loci contractus alone would govern 

* such a transaction regardless of the place where 
the mortgaged property happened to be located. 
In support of his contention reliance was placed 
by the former on Westlake’s Private Interna- 
tional Law, Art. 156 and the discussion at 
pp. 316 to 317 and pp. 239 and 381 (7th Edn.), 
Dicey a Confliot of Laws at pp. 568/656 and 906 
<4th Edn.), (1888) 10 Q. B. D. 403 4 at p. 406, 47 R. B. 
205 at pp. 211 and 218, (1909) 2 oh. 129 10 at 
pp. 133 and 135, (1914) 1 ch. 511 n at pp. 618 and 619, 
and 7 Pat. 620 s at p. 541. 

[17] Learned counsel for the respondent relied 
on the other hand, on ss. 6. 68 and 69 , T. P. Aot! 
and urged that in the absence of any speoifio 
words in 8. 69, T. P. Act, it was not permissible 
to interpret it in such a way as to restrict its 

ca f ea where property was situate 

within the territories to which the Act applied. 

“"5***. 0J i tho daci3ion in A. 1. R. 1983 

ifrL 9 ! 8 Clted the ‘dewing decisions in 

369 » 88 Rom "fiff* 0115 “ ALL ' S38 " 14 Bom. 
„ 89 ‘ 88 B °“- 372, 14 A. L R. 1932 Bom. 642. 15 

48 Mad w' ]' B ‘ 1882 ° al 828 " 28 Mad - 64, 18 
JL«?; t 48 £’ V *■ 1950 L ®h. 249, M Utah. 

311 8 11A - LR - 1928 0 . 

2 H‘, 1931 P- o. 389*.and a, j. r 1944 P 0 

22 ' ® r Confliot of Laws pp. 906/8 (Note) 

<4th Edn.), Westlake's Private International Law 


[19] If anything can be found in the language 
of tho Transfer of Property Act justifying the 
interpretation that all transactions effected within 
the territories to which it applies would bo 
governed by it regardless of where the property 
covered by such transactions may be situate, our 
task would be easy. Equally easy would it be to 
answer the question in favour of the respondents 
if their Lordships of the Privy Council are found 
to have held that lex loci rei sitae could not bo 
applied to transactions in respect of the property 
situate in places where they were permissible if 
they had been effected in places where they were 
not. 

[ 20 ] I propose, therefore, to first examine tho 
relevant sections of tho Transfer of Property 
Act and of the Indian Cantonments Act by which 
S. 59 was extended to the cantonments and to see 
whether the respondents* contention can be up¬ 
held. 


-- --- -uauuuuiouh ViU UVAJ VI I'JTJJ. 

S. 69, T. P. Act read as follows: 

"Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only b? 

instrument signed by the mortgagor and 
attested by at least two witnesses. 

Where the priDcipal money secured is less than one 
Hundred rupees, a mortgage may be efiected either by a 
registered instrument signed and attested as aforesaid. 

of the'property 6 °* S ° °* * S ‘ mple morlg888) b 7 delivery 

Nothing in this section shall be deemed tc render in- 
Mlidmorto g tiMae in the towns of Calcutta, Madras, 
Bombay. Karachi, Rangoon, Moulmein,.Bassein, Akyab 

CWil*mav h K r Wh -° h lhe Governor-Genera? in 

SSfffflL b Zh^°fl ), 0 y “ the Gazett0 0f Indi ». 

specify In this behalf, by delivery to a creditor or hia 
agent of documents of title to immovable property, with 
intent to create a secnrlty thereon,” P ** J. wuu 

[89] Seotion 287 Cantonments Aot (2 [ 11 ] ol 
1924), by which s. 59 was extended to the can- 
tonments is as hereunder: 

123 11 'iW** “ d S - 64> aDd Ss ' 69 - and 
1882 * wifb respect to the transfer 
prowrlB by r.jistorf irislra.il, 
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cr such other authority as the Central Government may 
prescribe in this behalf." 

[23] Section 59, T. P. Act, was amended by 
the Amending Act (20 [XX] of 1929), as a result of 
which the words "other than a mortgage by 
deposit of title-deeds" were added to sub-s. ( 1 ). 
Sub-section (3) was taken out of the section and 
sub-s. (f) was added to s. 58, T. P. Act. Section 
58 (f) now reads as follows: 

5S (f) “Where a person in any of the following 
towns, namely, the towns of Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, Bassein and Akyab, and 
in any other town which the Governor-General in Council 
may, by notification in the Gazette of India, specify in 
this behalf, delivers to a creditor or his agent documents 
of title to immovable property, with inteDt to create a 
security thereon, the transaction is called a mortgage 
by deposit of title-deeds.” 

[24] The term "mortgage" has been defined 
by s. 58 (a), T. P. Act, and may be reproduced 
as it finds a place in s. 59 of the Act: 

“55 (a) A mortgage is the transfer of an interest 
in specific immovable property for the purpose of secur¬ 
ing the payment of money advanced or to be advanced 
by way of loan, an existing or future debt, or the per* 
formance of an engagement which may give rise to a 
pecuniary liability." 

Reading the definition of the term "mortgage" 
into sub-s. (l) of s. 59, it would read as follows : 

“Where the principal money secured is Rs. 100 or 
upwards, 'the transfer of an interest in specific immovable 
property for the purpose of securing the payment of 
money" can be effected only by a registered instrument 
Eigned by the mortgagor and attested by at least two 
witnesees." 

[25] The question to decide is as to where the 
immovable property should be situate so as to at¬ 
tract the provisions of this sub-section ? Section l, 
T. P. Act, provides that it extends “to the whole 
of British India except the territories respective¬ 
ly administered by the Governor of Bombay in 
Council, the Lieutenant Governor of the Punjab 
and the Chief Commissioner of British Burma," 
although the Local Governments of Bombay, the 
Punjab and Burma, could, according to that sec¬ 
tion, extend the Act or any part thereof by a noti¬ 
fication in the local official Gazette to the whole 
or any specified part of the territories under their 
administration. This shows that the Act was 
not meant to apply to the whole of British India 
but had only a territorial application. It had no 
operation for instance, to the Punjab unless it 
was extended to that Province by the Local 
Government and that admittedly has not been 
done. It may be that the provisions of the Act 
may be followed in the Punjab as embodying 
rules of justice, equity and good conscience but 
this would not apply to the provisions which 
embody technical rules. (6 Lah. 487, 24 103 I.C. 57 26 
and 149 I. C. 853. 26 ) Are then the technical pro¬ 
visions of this Act which are of local application 
to be applied to the immovable property situate 
in the territories to which the Act was extended 


or are they also to govern the transfers of im. 
movable property situate in territories where it 
was not in force ? The Transfer of Property Act 
doe3 not contain the law of contract generally 
but only defines and amends certain parts of the 
law relating to the transfer of property by act 
of parties. In the absence of any clear declara¬ 
tion that the provisions of sub-s. (1) in S. 59, are 
to apply to the immovable property situate out- 
side the territories to which it has been applied, 

I would not read or construe them so as to * 
extend their operation to the territories where 
the Act had not been extended for it would 
otherwise have extra-territorial application and 
that clearly was not the intention of the legisla¬ 
ture. Had that been the intention, the Act 
would not have been confined in its operation to 
certain territories only but extended to the 
whole of British India. In any case the inten- 
tion to extend its operation to property beyond 
the territories to which it was applied would 
have been expressed in clear and unambiguous 
language. It is contended that it should govern 
all the contracts whether in respect of property 
situate in the territories where it is in force or 
not as long as they are found to have been enter¬ 
ed into in the territories to which it had been 
extended. But can I legitimately construe it in 
the manner suggested ? First of all, a mortgage 
is not a mere contract but a transfer of interest 
in immovable property. Secondly, there is no 
warrantor authority enabling me so to do. There ^ 
is nothing either in the Transfer of Property 
Act or in the Cantonments Act which prevents 
parties from entering into a transaction in regard 
to property lying outside the territory to which 
they had been applied without conforming to 
certain formal requirements. 

• [ 26 ] Section 5, T. P. Act, to which refer¬ 
ence was made by learned counsel for the res¬ 
pondents only defines the expression "transfer of 
property." This does not carry the matter any 
further as the word "property" has not been 
defined and although it may be taken to have 
been used in the words of Mahmood J. in 13 ALL. 

432 27 at p. 473 in its "widest and most generic 
legal sense" and would include property of every 
description and hence a mortgage; but being of 
local application, the property which forms the 
subject of transfer must be, to attract the provi¬ 
sions of the Act, situate within the limits of the 
territory to which it has been extended and not 
beyond it. There is nothing to suggest that the 
definition of the term "property" or of the words 
"transfer of property" were meant to be applied 
as such to the property which did not otherwise 
fall within the purview of the Act or at all 
events to the property over which the stringent 
or technical provisions of the Act were not and 
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could not have been intended to apply. The 
provision in the Transfer of Property Act that 
mortgages by deposit of title-deeds could be 
made in certain towns was clearly within the 
powers of the Legislature and it was fully com¬ 
petent not to prohibit transactions affecting the 
property situate within the territories to which 
the Act was applicable although it was not com¬ 
petent to extend its operation beyond such 
. territories. 

[27] I am, therefore, of the view that Ss. 6, 
68 and 69, T. P. Act, do not render any assist¬ 
ance in arriving at any conclusion on the ques- 
tion which now awaits decision. It is true that 
a mortgage deed affecting immovable property 
to the extent of Rs. 100, or upwards would have 
to be, if executed in the Punjab, registered but 
that is not on account of the provisions of the 
Transfer of Property Act contained in S. 59 , 
but by the operation of 8.17, Registration Act, 
which applies to the whole of British India 
including the Punjab. 

T 28 ] Section 287, Cantonments Act, applied 
the provisions of s. 69, “with respect to the 
transfer of property by registered instrument" 
to the cantonments. According to the preamble 
of that Act, it was enacted with the object of 
consolidating and amending the law relating to 
the administration of cantonments. Can it, there¬ 
fore, be reasonably construed to have application 
to the property situate beyond the cantonments? 
* It is true that the words “within the canton- 
ment” are not used after the word "property" 
in 6ub.s. (i) of that seotion but sub-s. (a) of the 
aeotion provides for a certain aotion to bo taken 
by the Registrar or Sub Registrar of the district 
formed for the purposes of Indian Registration 
Act in which any cantonment is situated" only 
when a document relating to the transfer of 
P™P“*y situate within a cantonment is register, 
ed. If the provisions of sub-s. (a) of s. 387 are 
read along with what is contained in sub-a (l) 
it would seem to follow that the property refer, 
red to in sub-s. (l) was only intended to be suoh 
as happened to be within the cantonmenta It 
is, however, quite clear that the provision in 
regard to a mortgage by deposit of title-deeds 
whioh was found i* sub-s. (a) of s. 69 , before the 
Amending Act of 1029 , was not extended to the 
cantonments as the application of that section 
(as atso of others which related to sales, leases 
and gutsVwaB qualified by the words "with res- 
peot to the transfer of property by registered 
mstrument . Sales, for instance, of property 
under the value of Rs. 100 could be effeoted by 
delivery as well. ' 

™ provisions relating to (be property 
mortgaged by deposit of title-deeds were taken 
out of b. 69 altogether in 1929 and were added 


to S. 68. This section (t. e. s. 58) was not ex¬ 
tended to the cantonments. And that is why 
apparently s. 287, Cantonments Act (2 [n] of 
1924) was left unamended after the Transfer of 
Property Act was amended in 1929. This omis¬ 
sion appears tome to be deliberate— ag not hav¬ 
ing applied the provisions relating to mortgage of 
title-deeds to the cantonments, it was not neces¬ 
sary to amend S. 287, Cantonments Act. Sec¬ 
tion 69, as it now stands, contains no reference 
to mortgage by deposit of title-deeds and it could 
not be in my view legitimately contended that 
the provisions of the Transfer of Property Act in 
regard to such mortgage had been applied to the 
cantonments. 

[30] It would be advisable now to deal with 
the effect of the decisions of the Privy Council 
for if it is possible to apply those decisions to the 
facta of the present case, I would have to decide 
the point in favour of the respondents. 

[31] Taking (without conceding) the law re¬ 
lating to the creation of mortgages by deposit of 
title-deeds to be in pari materia with the ques¬ 
tion which ha9 now arisen for decision I find on 
a study of the Privy Council cases cited before 
us, A. I. R. 1928 P. C. 211, 9 A, I. R. 1931 P. C. 239* 
and a. I. R 1944 P. o. 22, 13 that their Lordships 
had merely held in favour of the validity of 
equitable mortgages effected either at one of the 

• excepted towns like Akyab, Calcutta and Madras 
by virtue of the provisions of the Transfer of 
Property Act itself or at a place like Delhi 
where the Transfer of Property Act had not been 
oxtended although the property or some of the 
property over which they had been created wae 
situate in places where the Transfer of Property 
Act was in force. It may be taken therefore that 
m these oases their Lordships were applying & 
rule in accordance with what might have been 
lex loci contractus but this was because of the 
language of 8. 59 of the Act as it was worded 
bofore the amendment of 1929 and in the absence 
of any prohibition in the Act against the inclu- 
S‘on of the property situate in territories to 
which it had been applied their Lordships arrived 
at the conclusion that such mortgages would be 
valid when made either in one of the towns ex- 
9ub *s* W of S. 69 or at a place to 
which the Act had not been extended. This is. 
borne out by their Lordships’ observations at 

£ follows '■ “■ 1831 P - “■ 



‘380 Lahore Iqbal Begam v. Uttam Chand (FB) (Abdur Rahman J.) 


them when made in the specified place3 from the 
formalities prescribed for the due execution of other 
mortgages, the onus is strongly upon the appellant to 
establish the invalidity of such mortgages and he has 
failed to discharge it.” 

[32] These decisions are not thus directly 
applicable to the present case. But they would 
have been of considerable value if it had been 
possible to hold that lex loci rei sites bad been 
either impliedly refused to be applied in cases 
where the property was situate in territories to 
which the Act had not been extended or that by 
applying the principle lex loci contractus to 
transactions entered into at the places where the 
Act applied, their Lordships had by necessary 
implication ruled against the application of lex 
loci rei sites to the transactions effected in 
places where the Act was not in force. But as 
the inference drawn by their Lordships in favour 
of the validity of the transactions which they 
were called upon to consider does not militate 
against the validity of the transactions effected 
in the territories to which the Act had not been 
extended, it is not possible to treat the decisions 
by their Lordships as being of any assistance on 
the question which we have now been called 
upon to determine. Since it seems to bo possible 
to me to apply both the principles of lex loci 
contractus and lex loci rei sites without doing 
any violence to S. 59, T. P. Act, or without 
making it nugatory, I have no hesitation in hold¬ 
ing that their Lordships’ decisions, although 
entitled to the highest respect to the extent they 
go, cannot be pressed into service in cases whose 
facts are wholly different. Had the transactions 
which their Lordships were required to consider 
been invalid according to the lex loci contractus , 
as contended in the present case, and they had 
refused to apply the principle of lex situs or 
had they even expressed any considered opinion 
on that point, it would have been binding on us. 

[33] Having not been able to secure any 
guidance either from the statute law of India or 
from the decisions of their Lordships of the 
Privy Council I must now refer to the cases 
decided by the Indian Courts to ascertain the 
views of the learned Judges on the point which 
awaits decision in this reference. A large number 
of cases cited on behalf of the respondent are, 
however, irrelevant as the contracts were found 
to have been entered into in one of the towns 
excepted by sub-s. (3) of s. 59, T. P. Act, (before 
the amendment in 1929) although in respect of 
the property situate in the territories to which 
the Transfer of Property Act was applicable : See 
14 ALL. 238, 12 14 Bom. 2G9, 13 38 BODl. 372, 14 24 
Cal. 348, 10 28 Mad. 54, Ib 48 Mad. 454, 19 11 I C. 721,” 
ll Lah. 564, 21 and 17 Lah. G86. 3 In the absence 
of any prohibition in the Transfer of Property 
Act against the validity of such mortgages and 


m view of the language employed by the Legis. 
lature in s. 59 (3) of the unamended Transfer of 
Property Act, which permitted “mortgages made 
in the towns of Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, Bassein, Akyab by 
delivery of documents of title to immovable 
property,” whether situate in the above-men¬ 
tioned towns or elsewhere, the decisions can be 
well-understood. But we have not been called 
upon to deal with cases of that type but with a 
case where a mortgage was executed in a place ^ 
to which s. 59, T. P. Act, had been partially 
extended in regard to property situate within 
the territory to which it had not been. Nor is 
the validity of a mortgage by deposit of title 
deeds effected in the territory where S. 59 was 
applicable actually in issue in the present case 
although there might have been some relevancy 
if the mortgage were effected not in a town 
where it could legally be effected but in a town 
where it could not be legally effected, and the 
property mortgaged happened to be located in 
the territory where the Act was not in force or 
where such mortgages were permissible. The 
only two cases which could be of some use if no 
distinction is to be drawn between a mortgage 
by deposit of title-deeds and a mortgage deed 
which was not attested or not proved to have 
been attested as required by S. 59 (1), T. P* 
Act, are the following: A. I. R. 1932 cal. 828, 17 
and A. I. R. 1933 Lah. 972. 1 The decision in the 
first case is not of much help as title-deeds were f 
not in fact found to have been delivered in the 
excepted town of Calcutta but at Bhawanipur, 
a suburb of Calcutta, where the Transfer of 
Property Act was in force, although they were 
in respect of property which was presumably in 
Calcutta. The question of the validity of a 
mortgage effected in Bhowanipur does not seem 
to have been raised or discussed. There is no 
reference to that question in the leading judg¬ 
ment delivered by Mukerji J. although Bartley J. 
in agreeing with the decision observed as follows : 

"The essentials of a mortgage by deposit of title 
deeds, under the Transfer of Property Act are delivery 
in the town of Calcutta, to a creditor or his agent, of 
documents of title to immovable property with intent 
to create a security thereon.” 

That would have been, however, so in view 
of sub-s. (3) of the unamended S. 59, T. P. 

Act, which was applicable to Bhowanipur 
but no reasons were given by the learned 
Judge whether on the facts found by them a 
valid mortgage by deposit of title-deeds could 
not be held to have been effected when the pro¬ 
perty happened to be in the excepted town of 
Calcutta. The learned Judge only observed 
towards the end of his judgment that 1 if there 
was delivery outside Calcutta, there was no 
equitable mortgage.*' It must be admitted, how- 
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ever, that the question as to the validity of the 
mortgage could have been raised and learned 
counsel wished us to assume that it must have 
been raised. This I am unable to accept. At all 
events, in the absence of any discussion on the 
point this case does not afford much assis¬ 
tance. 

[34] The decision by this Court in A, I. R* 
1933 Lah. 97 2 l is before us for consideration, and 
\ this Bench has been constituted to consider its 
correctness. The deposit of title deeds had in 
that case been stated to have taken place in 
Rawalpindi Cantonment and the property was, 
as here, situate in Rawalpindi City. The learned 
Judges rightly distinguished the decisions of 
their Lordships of the Privy Council in A. I. R. 
1923 P. C. 211 8 and in A I.R. 1931 P. C. 239. 6 but 
holding the decision in A.I.R. 1932 Cal. 623 17 to be 
a direct authority in support of the contention 
that a mortgage by deposit of title deeds effected 
at a place where the Transfer of Property Act 
was applicable would be invalid if the property 
covered by the transaction was situate within 
the area to which the Act had not been applied, 
they decided to follow it. After discussing s. 59, 
T. P. Act, and s. 287, Cantonments Act, the 
learned Judges observed as follows: 

“A consideration of the law on the subject shows 
that tho determining faotor in the matter of the validi¬ 
ty of the mortgage in such cases is not the place where 
the property alleged to have been mortgaged is situated 
but formalities required by the law for the creation of a 
valid mortgage at the place where the title-deeds are 
alleged to have been delivered to the creditor". 

[85] It appears to have been missed both by 
tho counsel appearing in that case and by the 
learned Judges that the portion relating to the 
mortgages by deposit of title-deeds referred 
to in 8ub.s. (8) of 8. 59, T. P. Act. before 
its amendment in 1929 had not been ex¬ 
tended by the Cantonments Act to the canton¬ 
ments and they continued to be governed in 
regard to such mortgages by the law that applied 
to them before its application. Had that point 
boon raised, the decision might have been a diff¬ 
erent one. I might also note in this connection 
that although they were dealing with • a 
transaction- which had been entered into 
before the amendment of 8 . 69, T. P. Act, the 
learned Judges failed to notice that the 
amended section did not contain any provision 
in regard to mortgages by deposit of title-deeds 
in the cantonments and that sub-s. (8) of s. 69 
whjch contained that provision was sub¬ 
stantially included in s. 58, T. P. Aot 
whioh had never been applied to the canton-* 
menta. No law was cited by the learned Judges 
in support of their conclusion that mortgages by 
deposit of title-deeds of property situate within 
the territory or area where they would be 


permissible would not be valid if the title-deeds 
were delivered at a place to which the Transfer 
of Property Act applied but was not an except¬ 
ed town. They had referred to section 59, T. P. 
Act, and Section 2S7, Cantonments Act and I 
have already tried to show that neither of 
these sections could support the conclusion at 
which they had arrived. They relied on ths 
Calcutta decision in A. I. R. 1932 Cal. 823 17 but 
that case had also given no reasons. In the absence 
of any authority and any reasons given by the 
learned Judges of the Calcutta Court I am 
unable to accept the conclusion at which they 
had arrived. 

[36] There is a dicta of another Division Bench 
of this Court at page 953 in A. I. B. 1936 Lah. 946* 
approving of the observations made by the learn¬ 
ed Judges in a. I. R. 1933 Lah. 972 1 but it was 
unnecessary as in that case the mortgage had 
been effected at Simla, a place in Punjab to which 
the Transfer of Property Act did not apply 
and one of the properties covered by the mort¬ 
gage (property no. 12 ) happened to be situate in 
the Dagshai Cantonment. This case was, there¬ 
fore, directly governed by the decision of theic 
Lordships of the Privy Council in A. I. r. 1931 
P. C. 239 8 and it wa9 unnecessary to go into the 
question as to whether lex loci contractus or lex 
situs would apply. 

[37] In the absence of anything in the Trans¬ 
fer of Property Act or in the decisions of their 
Lordships of the Privy Council and not having 
been persuaded to accept the view taken by the 
learned Judges of the Caloutta Court in a.i.r. 1932 
Cal. 823 17 and in A. I. r. 1933 Lab. 972 1 it is 
necessary for me now to examine the law whioh 
would govern the present case. It has been 
observed elsewhere in this judgment that in the 
absence of any statute the principle of justice, 
equity and good conscience shall prevail and in 
order to determine such rules I must necessarily 
refer to the English authorities and decisions on 
the subject. It cannot be disputed that the con. 
tention advanced on behalf of the respondent 
which had prevailed before the lower Courts is 
one relating to form rather than to substance, 
although as a matter of form also the mortgage! 
deed wa3 actually attested by two witnesses. It 
ia true that neither of them was summoned to 
give evidence during the trial and thus the 
attestation has not been formally proved as re. 
quired by s. 68, Evidence Act. But the question 
of form has also to be decided in accordance 
with law as may be found to be applicable to 
the present case. On a reference to Westlake’s 
Private International Law I find the following 

IT* p “ ,a ' 1,6 “ pase !i6 ° f ih » i h®* 

"All questions ooncernlng the property In immovt- 
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ties, including tbe forms of conveying them, are decid¬ 
ed by tbe lex situs." 

In discussing the matter on the previous page 
tbe learned author had observed that in stating 
the English doctrines on the subject of immov¬ 
ables 

"We shall merely have to expand that principle into 
a series of propositions supported by authorities among 
which there is little conflict. What doubt there is turns 
more on the question of jurisdiction than of law. The 
principle of jorum situs, in its application to the land 
itself, is incontrovertible." 

[3$] The learned author cited (16S3) 10 Q. B. D. 
403 4 in support of his opinion. To the same effect 
be expressed himself in para. 175 at page 229: 

"Where a proprietor of foreign immovables, or person 
interested in such, is not under any obligation relating 
to them from, or as from bis own contract or tort, and 
yet the jurisdiction is entertained, it must be determined 
according to the lex situs whether he is bound to give 
effect out of his property or interest to any contract 
relating to them or attempted disposition of them, or by 
third parties, on the ground of his having acquired bis 
property or interest with notice of such contract or 
attempted disposition, or on any other ground." 

It is true that he was then dealing with foreign 
immovables but the principle which wa3 applied 
to foreign immovables should equally apply to 
the transactions which are not governed by the 
Transfer of Property Act. 

[39] Learned counsel for the respondents drew 
our attention to para. 163 (pp. 218/219) which 
reads as follows:— 

"If a contract is void by the lex led contractus, an 
immovable security given for it will be void also, not¬ 
withstanding that the contract would not have been 
void by the lex situs of the security." 

This, however, has no application as the learned 
author was then dealing with contracts and not 
conveyances. Thi3 makes all the difference as in 
the first case relief may be granted by enforcing 
liability on the persons over whom the Court 
has jurisdiction without having recourse to the 
immovable property while in the second the 
Court will have to deal with the property and 
the defendant’s person is, if at all, of secondary 
importance. 

[40] The same rule was stated by Dicey in 
his inimitable style in his well-known work on 
Conflict of Laws. He states at page 553, rule 150, 
as follows: 

"All rights over, in relation to, an immovable (land) 
are (subject to tbe Exceptions hereinafter mentioned) 
governed by the law of the country where the immov¬ 
able is situate tie .r situs.)" 

Commenting on this rule the learned author 
observes: 

"The giueral principle of the common law is, that 
the laws of the place, where such (immovable) property 
is situate, exclusively govern, in respect of the rights of 
the parties, the modes of transfer, and the solemnities 
which should accompany them.*’. 

It is mentioned on that page that the general 
principle enunciated by Westlake is beyond dis¬ 
pute, and applies to rights of every description. 


Dealing with the formalities and effects of alie¬ 
nation and of contract he observed at page 556 
as follows: 

"So again, the modes and formalities and the effects 
(interpretation and material validity, including restric¬ 
tions imposed on alienation) of alienation of an im¬ 
movable inter vivos are governed by the lex situs. So 
also, on one view, are the formalities requisite for, and 
the effects of, any mere contract with regard to an 
immovable. On this last point it is necessary to 
speak with considerable hesitation. The language of 
authors such as Westlake or Story certainly suggests 
that every question with regard to an immovable, and 
therefore the formal validity of a contract having refe¬ 
rence to land, is governed by the lex situs . No reported 
case, moreover, it is submitted, contradicts this conclu¬ 
sion. and (1SS3) 10 Q. B. D. 403,* is in its favour." 


[41] Our attention was drawn by learned 
counsel for the respondents to pp. 906 to 908 of 
Dicey’9, Note 20 in regard to ‘Law governing 
contracts with regard to immovables.’ But a 
distinction was made by the learned author 
between conveyances and mere contracts in 
regard to immovables and we are dealing in the 
present • case not with a contract but with a 
conveyance. The Note by the learned author 
does not support the contention advanced by 
learned counsel for the respondents and it seems 
to me unnecessary to cite it in extenso. 

[42] The same rule is stated by Cheshire. He 
observed at p. 440 of his book on Private Inter¬ 
national Law (1935) : 


"It is an uncontroverted doctrine of the common law 
hat no conveyance or transfer of land can be made, 
iither testamentary or inter vivos, except according 
:o the formalities prescribed by the local law. If an 
nstrument which purports to be an actual transfer of 
foreign land is in issue before the English Court, it 
will be regarded as effective, provided that it possesses 
ormal validity by the lex situs , and notwithstanding 
hat it does not comply with the formalities required by 
English law." 

Distinguishing between conveyances and con¬ 
tacts to transfer immovable property Cheshire 
)bserved at p. 441 as follows : 

"Any transaction or instrument which purports to 
hange then and there the ownership of immovables 
nust satisfy the formal requirements of the lex situs. But 
i different position arises where the inquiry relates, not 
;o the actual transfer of some interest, but to tbe rights 
md liabilities of the parties under a contract relating to 
mmovables. Is a contract by A that be will transfer some 
nterest in land to B necessarily and exclusively to he 
’ovemed by the lex situs ? ” 

Replying to the question put by him in the 
preceding quotation he answered - it at p. 442 in 

;he following manner . .... >, 

"A contract is binding so far as is relates to form. U 
t satisfies the requirements of the lex Joet contractus, 
>r, as is probably more accurate, its proper law. 

[ 43 ] Thus, there is a clear distinction betweeD 
i contract to transfer immovables in future and 
;he contract of transfer which means a complet- 
*3 transfer of immovables and the two should 
iot be confused. The former would be governed 
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by lex loci contractus and possibly by the 
proper law but the latter by lex situs alone. 

[44] Similary, when dealing with formalities 
of transfer and relying on (1692) 2 ch. 303 28 and 
(190S) 1 ch. 856, 29 Foote in bid Treatise on 
Private International Law observed at p. 251 
(Edn. 5 ) as follows : 

"As to the formalities required to make a valid 
transfer, there is a greater abundance 0 ! decisions. 
Transfer inter vivos of real estate, by English law, 
must be governed as to the formalities which accompany 
l it, by the lex loci rci sites alone. In (1760) 2 Burr. 
1079, 50 Lord Mansfield said, ‘In every disposition or 
contract where the subject-matter relates locally to 
England, the law of Engoland must govern, and must 
have been intended to govern. Thus .... as to con¬ 
veyances or wills of land, the local nature of the thing 
requires them to be carried into execution according to 
the law here." 

C45] It appears to te unnecessary to examine 
the other English cases to which reference was 
made by learned counsel for the appellant. 
0883) 10 Q. B. D. 403 ,* at p. 406 is undoubtedly 
the leading decision on the point in which it was 
decided that a transaction entered into in 
England by a domiciled Englishman who had 
made an unsealed lease of a sporting right over 
some land in Scotland to another domiciled 
Englishman would be enforced in the England 
Courts in accordance with the provisions of 
Scoloh law which did not require a contract 
under seal and not by the English law according 
to which an instrument under seal was necessary 
for the conveyance of a right to an incorporeal 
V hereditament. 


[46] Learned counsel for the respondents 
relied on para. 274of Halsbury’s Laws of England 

(Hailsham) at p. 224, vol. 6, Edn. 2 which laid 
down : 

“Where a mortgage, whether legal or equitable of 
foreign Immovables ba d been validly made according to 

particular kind in question is unknown to the local law.” 

[47] This does not, however, help the respon. 
dents as the mortgagor’s personal liability was 
enforced by the English Courts. This is, however 
no auhonty for the proposition that a mortgage’ 

SSu 8 * V t ,d a , C00rdiD 8 t0 te loot rei sita, 

would not be enforced in the English Courts 

The law enunoiated by Lord Halsbury i 3 fo 

thB deci si°n of their Lordships 
of the Pnvy Council in a. l n. 1981 p. o. “Ji 

but dais not go beyond it. Moreover, the question 

tta parties ha* 


by another. Before the Court decides to refuse 
the relief which it has in its power to grant, it 
must be certain that the person asking for it is 
not entitled to get it by one means or the 
other. 

[48] It was suggested by learned counsel for 
the respondents that in asking for sale of the 
property the appellant was actually asking for 
the money due to her under the mortgage.deed 
and this implied the application of lex loci con¬ 
tractus on the basis on which Lord Halsbury had 
stated the law in para 274 of the Laws of England. 
In support of his contention he placed his reliance 
on A. I. R. 1927 Bom. 278 3, and a. i. r. 1932 Bom. 
642. 18 The contention is in my opinion devoid of 
any force. We are in the first instance called 
upon to declare upon the validity of a mortgage 
which implies a transfer of interest in immovable 
property and the question of personal liability is 
of Very little importance which could not have 
been asked, even if within limitation, until after 
the proceeds of sale of the property were found 
to be insufficient. Secondly, on the law stated by 
Lord Halsbury, tho Court was authorised to 
compel the mortgagor to discharge his liability 
by ordering him to sell the mortgaged property 
situato in a foreign territory and to pay the 
debt which he had undertaken to pay on a 
transaction which was obviously enforceable in 
England and thus enforcing bi3 personal liabi- 
lity which he was under lex loci contractus bound 
to discharge. The decision of the Full Bench in 
a. I. R. 1927 Bom. 278, 31 is not relevant as tho 
learned Judges were called npon in that case to 
decide only whether a suit by a sale of tho mort- 
gaged property was a suit for land within the 
meaning of ol. 18 , Letters Patent of the Bombay 
High Court. The decision in A. 1 . r. 1932 Bom. 
64£ ,s instead of helping tho respondents, 
whoUy against them. As the law has been ex. 
quisitely enunciated by Kania J. I shall read 
wbat he says on the point: 

"It is contended on the othor hand that the oartie. 

u d °jf' CI ! ed B . r,lish Indian subjects and ttio title 
deeds haying been deposited in Bombay tho rights of 

a I° *>« determined according to the law 
P avMliDB ltt British India. The plaintiffs contend that 
the jurUdlotlon of this Court to award the reliefs osked 
y, e ? 19 j°‘ Governed by what the Court at Baroda 

d i >n ° t0 thl9 P |aint 11 “ wee presented there 

W.. . 110 . 1 . 10 British India, nl KSfrdSjkSffKS 

ttiSf.” sss*; 

tsi^SSSgfl 

? d i 1 ? 0 P laca "hero ‘ho land is sltnate Th« 
genera! principle of Common Law is that the b^J . 

the place where the immovable property is situ* W 


884 Lahore 

rludvely govern iD respect of the rights of the parties, 
the modes of transfer and the solemnities which should 
accompany them. It is stated that all questions con¬ 
cerning the property in immovables, including the forms 
of conveying them, are decided by the Ux situs. This 
principle enunciated by Story sndby Westlake is beyond 
dispute, and applies to rights of every description. This 
statement of law is supported by the decision in (1812) 7 
Granch. 115. 52 In that case it was held that title to 
foreign land can be acquired or lost only in the manner 
prescribed by the law of the place where such land was 
situate. This Common law principle came to be limited 
in several respects on equitable grounds. Thus, in (1838) 
4 Deac. 27,53 where certain bankrupts deposited with a 
creditor the title-deeds of a real estate in Scotland ac¬ 
companied with a written agreement to secure the pay¬ 
ment of the general balance, both parties being resident 
in England where the transaction itself took place and 
would have been considered to be valid, it was held that 
the transaction could be enforced against the trustee in 
bankruptcy, although according to the law of Scotland 
no lien or equitable mortgage was created by such 
deposit. This was on the ground that the contract being 
made in England and the contracting parties being 
domiciled there, which was also the domicile of the 
assignees in bankruptcy, the estate was charged with the 
equitable mortgage and the assignees received the pro¬ 
perty subject to this equity, and therefore were bound 
to pay to the creditor the amount out of the proceeds of 
the sale of the estate. This decision shows that although 
the transaction according to the law of Scotland could 
not affect the property and if a suit had been filed in 
Scotland the creditor would not have obtained the relief 
asked for, the Court in England relying on the equitable 
jurisdiction to act in personam, enforced the transaction 
against the assignees in bankruptcy on equitable 
grounds. This case also shows that where there wa9 no 
incapacity in the party entering into the contract which 
affected the propeity to eDter into the particular transac¬ 
tion, or where the property itself was not incapable of 
being assigned, the fact that the necessary formalities 
for the transfer, according to the law of the place where 
the land was situate, were not complied with, did not 
impair the jurisdiction of the Court to grant the relief, 
according to its own law, when the parties were resident 
within its jurisdiction. Lord Cottenbam C in delivering 
the judgment observed that the question was whether 
the assignees being liable to all the equities to which the 
bankrupt *as subject, such a depos t and agreement, 
made and entered into in England, gave to the creditor 
such a right as against his debtor as will entitle him to 
bate the agreement performed, and the debt paid out of 
the property in Scotland, the subject of such deposit and 
agreement. 

He further observed that if indeed the law of the 
country where the land was situate should not permit, 
or not enable, the defendant to do what the Court here 
might think it right to decree, it would be useless or 
unjust to direct him to do the act; but when there was 
no such impediment, the Courts of this country, in the 
exercise of their jurisdiction over contracts made here, 
or in administering equities between parties residing 
here, act upon their own rules, and are not influenced 
by any consideration of wbat the effect of such contract 
might be in the country where the land was situate, or 
of the manner in which the Courts of such countries 
might deal with such equities. In this connection reli¬ 
ance was placed on (1750) 1 Ves. J. 444,3* (1796) 3 Yes. 
J. 170 s * and (lb08) 14 Yes. J. 438 : 9 R. B. 318.3* The 
substance of the agreement was considered to be to 
charge the debt upon the estate, and to do and perfect 
all such acts as may be necessary for the purpose and if 
the Court could decree specific performance of this con¬ 
tract, and completion of the security according to the 


A. I. B. 

forms of law in Scotland, it could equally give effect to 
this equity by ordering the assignees to pay out of the 
estate (which being part of the bankrupt's estate must 
be sold) what was found to be the amount of the debt so 
agreed to be charged upon it. That was all that the 
creditor demanded. To deny to the creditor the benefit 
of this security would bean injustice, which, if unavoid¬ 
able, should be much to be regretted.'* 

[49] The principle of English law was followed 
in 7 Pat. 520 6 by a Division Bench of the Patna 
Court. The following observation by Dawson 
Miller C. J. at p. 541 is apposite and may be re- 
produced : 

"It was next contended that the indenture of 20-6- 
1906, was not properly proved as neither of the attesting 
witnesses to Mr. Macrae's signature bad been called, nor 
bad the handwriting of either of such witnesses been 
proved as provided by 8. 68 and S. 69, Evidence Act. It 
may be stated that Mr. Macrae executed the document 
in England. It was then sent to India to be executed by 
the other trustees. It is admitted that such a document 
does not require attestation in this country. All that 
was necessary therefore was to prove the signature of 
Mr. Macrae which was done; but it wa3 argued that his 
signature required attestation under the English law, 
and as Mr. Macrae executed the document in England 
it was one which by law required to be attested. What¬ 
ever conflicting views may have been expressed as to the 
proper law to apply to contracts in relation to land 
where the Ux loci contractus and the lex loci rti sitae 
or, as Professor Dicey calls it the Ux situs differ, it 
seems to be generally agreed by Storey, Dicey, Westlake 
and other text writers that in so far as the formalities 
of alienation or conveyances are concerned the law 
applicable is that of the country where the land i9 
situate. (See Dicey Conflict of Laws ch. 23 and Appen¬ 
dix, Note 17). The case in (1883) 10 Q. B. D. 403* 
supports this view and no case has been drawn to our 
attention which conflicts with it. I agree with the 
learned Subordinate Judge in holding that the document 
was properly proved'*. 

[ 50 ] It is thus clear that in accordance with 
the well-known principles of justice, equity and 
good conscience a transation of the nature in¬ 
volved in the question referred to us for opinion 
would depend for its validity on the lex loci rex 
sita although if it were enforceable according 
to lex loci contractus But not in accordance with 
lex situs , it might have also been possible to 
enforce it personally against defendants. I know 
that the conclusion at which I have arrived 
would legalise transactions which were valid 
either in accordance with lex situs or lex loci 
contractus . The transactions which were per¬ 
missible either according to law or equity where 
they were made and not prohibited by the law 
of the place where the property covered by them 
was situate {.lex situ*) were held to be enforce¬ 
able by their Lordships of the Privy Council 
and a large number of learned Judges of the 
Courts in India. And the transactions relating 
to immovable property which were valid as to 
their formal requirements according to lex situs 
are being held valid by me. Speaking for my¬ 
self I am relieved to find the result wbicb 
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effectuates the real intention of the parties and 
thus pu?motes justice. 

f6l) For the above reasons I am of the opi¬ 
nion that A. i. R. 1933 Lab. 972* was wrongly 
decided and must be overruled. My answer to 
the question given in the beginning of this judg- 
ment, therefore, is that the form and validity of 
the conveyance of immovable property would be 
in the circumstances determined by the lex loci 
rei sites of the property involved. In view of 

; the complicated nature of the question and of a 
direct decision of this Court to the contrary I 
would leave the parties to bear their own costs 
in this Court. 

[52] Khosla J.—I agree. 

[53] S. A. Rahman J.—I agree but wish to 
add a few words only with regard to Ihe deci¬ 
sion in A. i. R. 1932 cal. 823. 17 This decision was 
relied on as a direct authority in support of the 
proposition that the lex loci contractus rather 
than the lex loci rei sitae should govern transac¬ 
tions in cases like the present, by the learned 
Judges of this Court in A. I. R. 1933 Lah. 972. 1 
I wish to point out with all respect that there 
was no conflict between the lex loci contractus 
and the lex loci rei sitae in the Calcutta case at 
all. The property involved in that case was 
apparently situate in Calcutta but, according to 
the finding of tho learned Judges, the contract, 
if at all, had taken place at Bhowanipur. The 
Transfer of Property Act applied to both places 

t under s. 69 of the Act, equitable mortgages 
could only bo created in certain excepted towns, 
Bhowanipur being not one of them. In my 
humble judgment, therefore, the question of the 
validity of the mortgage by deposit of title deeds 
effected in Bhowanipur, could not have been 
raised at all in that case. Such a mortgage would 
have been invalid according to the lex loci con - 
tractus as well as the lex loci rei sitae, these 
being identical in that caso. It seems to me con¬ 
sequently with all deference that this authority 
was wrongly relied on by the learned Judges in 
a.i.r. 1939 . Lah. 972 1 and does not support the 
proposition laid down by them. 

Dl Si Answered accordingly. 

A. I. R. (84) 1947 Lahore 335 [C. N. 85 .] 
Cornelius J. - 

Munshi Ram-Plaintiff _ Appellant v 

* a 1/ 


Civil P. C. — (’44 Com.), Ss. 100 and 101, Note 50 
pt. 7. 

(b) Registration Act (1908), S. 49—Collateral pur¬ 
pose — Unregistered partition deed is admissible 
to show nature of possession. 

Where there i9 unrebutted evidence to show the 
separate possession of the plaintiff for a period much in 
excess of twelve years, it is permissible to look at 
documents such as unregistered partition deed for the 
limited purpose of showing the nature of such posses¬ 
sion. [p ara 3) 

(c) Evidence Act (1872), S. 65 (c)—Original lost 
—Copy of transliteration is admissible—It can be 
proved by signatory of original—Evidence Act 
(1872), S. 70. 

Where the original document which was proved kt 
the previous suit h&9 been proved to have been lost, a 
copy of its transliteration is admissible in evidence and 
it is competent for the signatory of the original docu¬ 
ment to prove it:12 A. I. R. 1925 Lab. 491 and 21 
A. I. R. 1934 Lah. 885, Rei. oh. [Para 3) 

(d) Registration Act (1908), S. 49 — Deed in 
nature ol mortgage giving right to mortgagor to 
redeem requires registration — If unregistered it 
cannot be used in suit for redemption — It can 

-TVrcr ( 1882rg1 n 9 m0r ' Eaeee ' SPOSSeSSi0r: 

Where a deed in the nature of a mortgage deed but 
not in the form of a mortgage, contains a clause where¬ 
by the mortgagee in possession creates a right in the 
•norlgagor to redeem the property and recover posses¬ 
sion on payment of Rs. 500, the mortgagee creates a 
right falling within the meaning of S. 49, and the deed 
requires registration. In a suit brought in order to en¬ 
force the very right conferred upon tho mortgagor by 

V ? £ ent unrc 8*stered document 

cannot be sa d to bo usable for any collateral purpose 
at least in relation to this clause. But such a document 
yWlJf that a mortgage has been created may 
PUrP0Se 01 lhe 

T. P. Act—(’46-Com.), S. 69, Note 14, pts. 5 and 6. 
(c) Transfer of Property Act (18821 <n 
Suit lor redemption bated on inadmissible SLZ 
gage deed is maintainable where defendant 
that be is mortgagee and is willing ,o restore ^ 
session on payment of mortgage amount P 

Where in a redemption suit the defendant admi.c 
his possession as the mortgagee and fs willing £ £2,5 
the possession on payment of the mortgage moneT ih! 
question of the inadmissibility of the morE2«!V 
due to He non-registration does not “h, “ft. ^ 
demption suit is maintainable : 15 A. I R igoiH 
662 and 14 A. I. R. l 927 Mad. 92. Ret!on. 

and lessee and vendor and vendee under tho nnmmc* °I 

swsi 1 i#* i ° ,dw ° ut: 28 a - i. r- i94i sg 

_ _ [Para 81 

T. P. Act — CdS-Com.), S. 55, Note 20; S. 94 N 4. 
Casts referred ;— 

£ aLV' '■ *• ,m ». <w 
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5. C41) 28 A. I. R. 1941 Lab. 407: 1. L. R. 1942 Lab. 

79: 197 I. C. 282 (F. B.), Mt. ShaDkri v. Milkha 

Singh. 

N. C. Pandit — for Appellant. 

F. C. Mital — for Respondents. 

Judgment. — Munshi Ram plaintiff sued 
in the Court of a Subordinate Judge of Hissar 
for possession by redemption on payment of 
Rs. 500, of a shop situated in Mandi Dabwali, 
which was in possession of the defendant Pir 
Bakhsh as mortgagee, on the basis of an oral 
mortgage of the Sammat year i960. Along with 
Pir Baksb, four other persons were added as 
defendants, namely, Baisakhi Ram, Milkhi Ram, 
Lakhpat Rai and Chanan Ram, sons of one 
Dayal Chand who was own brother to Devi 
Dayal father of Munshi Ram. It was alleged that 
these four defendants had been let into the shop 
by Pir Bakhsh collusively some fifteen days be- 
fore the filing of the suit, which was instituted on 
1G-5-1942. The other averments made in the plaint 
were that the shop was originally the joint property 
of the plaintiff and his cousins the defendants, 
but there had been a private partition, in which 
the shop had fallen to the plaintiff’s share. He 
bad then leased it to Pir Bakhsh at a rental of 
rs. 40 per year in the Sammat year 1978, and 
two years later in Sammat 1950, a mortgage had 
been effected. Subsequently, bis cousins the 
defendants had sued to eject Pir Bakhsh from 
the shop on the ground that he was their lessee. 
In that suit Pir Bakhsh had denied their title 
and had raised the plea that he was in fact a 
mortgftgee in possession under the plaintiff. That 
suit had been dismissed. It appears that it was 
instituted in 1935 and decided in 1937. Of the 
defendants, only one, namely, Baisakhi Ram, 
resisted the present suit, proceedings against 
the other four being ex parte. Baisakhi Ram 
in his written statement denied the private 
partition upon which the plaintiff based his 
claim of separate ownership and on the other 
band, claimed that he and his brothers were the 
owners and in possession of the shop. The al. 
legation of mortgage by the plaintiff to Pir 
Bakhsh was denied. It was asserted that the 
property had been separately acquired by Daya 
Chand, and had been leased to Pir Bakhsh by 
Baisakhi Ram and bis brothers. Their suit 
against him had failed for lack of proof, as they 
were unable to produce written rent deed as 
required by mandi custom. It was suggested 
that Pir Bakhsh might have colluded with the 
plaintiff. It will be convenient here to mention 
that counsel on behalf of Baisakhi Ram con. 
ducted the defence and cross-examined the plain¬ 
tiff’s witnesses; he also examined a single witness 
Mota Singh (D. W. l) in defence, but neither 
Baisakhi Ram nor any of his brothers appeared 


as witnesses in the case. Pir Bakhsh appeared 
as a witness for the plaintiff and fully supported 
the latter’s case; it was never put to him on 
behalf of the contesting defendant that his poa. 
session of the shop was under them and not 
under the plaintiff. Not a word of proof was 
adduced to show that the relationship of land, 
lord and tenant ever existed between the sons of 
Daya Chand on the one side and Pir Bahksh on 
the other. The solitary defence witness Mota 
Singh stated that he had once taken the shop on 
rent from Daya Chand some 32 years before, 
but he admitted that he had seen Pir Bakhsh in 
the shop for the past 18 or 20 years and that 
Baisakhi Ram and others had only been in the 
shop since the preceding hot weather. As this 
statement was made in December 1942, it affords 
strong corroboration of the statement in the 
plaint, which is supported by the evidence of 
plaintiff's witnesses, that the sons of Daya 
Chand only took possession of the shop some 
15 days before the suit was brought. A further 
point of great significance is that in support of 
the averment in the plaint that Pir Bakhsh had 
given possession to the other defendants, Pir 
Bakhsh himself stated on oath that he had given 
the shop on rent to them for Bs. 4, per month. 
There is no denial or rebuttal of this statement 
on the record. It is quite clear that in case it is 
held that Pir Bakhsh is in fact a mortgagee 
from Munshi Ram and is liable to be redeemed 
and ousted from possession on payment of R8. 
500, then any person holding under Pir Bakhsh 
is liable also to be dispossessed along with him. 


[ 2 ] The trial Court held that Munshi Ram 
was owner of the shop in dispute, and that he 
had mortgaged it to Pir Bakhsh in Sammat 
1960 for Rs. 500. A decree was accordingly 
awarded for possession of the shop by redemp¬ 
tion on payment of rs. 500 by specified date. 
On appeal, the learned District Judge reversed 
this decree. The reasoning adopted by him 
appears to be as follows. As the shop was ad¬ 
mitted to have been bought originally by Daya 
Chand and a stranger named Chetu jointly, it 
was necessary for the plaintiff to prove strictly, 
how he became owner of it, and thus acquired a 
title to mortgage it to Pir Bakhsh and the cor¬ 
responding right to redeem it later. The learned 
District Judge held that the three documents 
upon which the plaintiff relied were inadmis¬ 
sible in evidence viz.: (i) Ex. P-l, whereby Daya 
Chand declared in Sammat 1972 that as to the 
property which he had bought jointly with Chetu, 
he and Munshi Ram were owners of equal shares, 
(ii) Ex. P-4, the mortgage deed of Sammat 1980, 
and, (iii) Ex. P-5, copy of a transliteration of a 
document contained in the plaintiffs bahts , 
which is on the record of the suit of 1935 
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brought by Baisakhi Ram and others against 
Pir Bakhsh, which purports to record a par- 
tition involving the suit property between 
Munshi Rnm and the sons of Days Ckand. 
The learned District Judge was inclined to the 
view that all these documents which were 
unregistered had been faked with the aid of a 
“disgruntled tenant*’, namely, Pir Bakhsh, in 
order to deprive the sons of Daya Chand of 
their property. He was of the opinion that the 
plaintiff need never have come to Court to 
regain possession of his property, if in fact there 
was a mortgage, since Pir Bakhsh, as shown by 
bis willingness to give evidenco for the plaintiff, 
was on his side. Munshi Ram has appealed from 
the decision of the learned District Judge. 

[3] The learned District Judge appears to 
have overlooked the fact that since the property 
was in tho possession of persons other than Pir 
Bakhsh, who were interested to deny the plain¬ 
tiff s title, tho plaintiff had no other resource for 
regaining possession of his property than to 
enforce tho right which he could’ olaim against 
Pir Baksh, viz., the right of redemption. The 
successful assertion of this right was calculated 
to oust also those who were holding under Pir 
Bakhsh, as the plaintiff alleged. As has been 
seen that allegation is supported by Pir Bakhsh's 
statement that tho sons of Daya Chand are 
^tenants of his in the stop, which statement 
stands entity unrobutted on the record. Again 
while it is true that the documents which have 
been held by the learned District Judge as mad- 
rmssible in evidence are all unregistered, and 
only one of them, namely, the partition deed of 
1976 is stamped (it appears that this was done 
under the orders of the Court during tho ejeot- 
ment suit brought by Baisakhi Ram and his 
brothers against Pir Bakhsh), thore is no other 
oiroumBtance which has been brought out in 
evidence or referred to in the arguments relating 
to these documents which would suggest that 

a f re t , mere for S erie3 - made lo D g after the 
date of the events which they purport to 
ovidence. Moreover, the . learned District Judge 
failed altogether to take into account the 
very meagre nature of the resistance offered to 

i ° f the conteatiD g defendants! 

them of Bai°s f k? p gnifioant thftt tbo three bro- 
Ba| 8akhi Ram took no interest what. 

• ■ . . which proceeded ex parte 

against them throughout. None of the biers 

ppeared to give evidence in the case although 

port their own claim of title. Having set m, in 

of 8 thfi tten Sta ? me “ t a daim title 8 in respect 
of the property, Baisakhi Ram who was ™ 

Swiote of 6 °T thr0aghoat did nofc P™' 

iZ Zsl T m 8apport of thak daim - 




except the statement of Mota Singh (D. w. 1 ) 
that some thirty two years before, he had been 
for some time a tenant under Daya Chand, and 
this statement is entirely consistent with the 
case for the plaintiff, for hi3 separate possession 
is alleged to have started some 24 years prior to 
the suit, i. e., in the Sammat year 1076. In all 
other respects, Mota Singh fully supported the 
plaintiff’s case.' Ods must assume that Baisakhi 
Ram and his brothers, if indeed they believed 
this property belonged to them and were anxious 
to regain possession of it, would have resisted 
the plaintiff’s claim of possession with all their 
strength. Their anxiety to regain possession was 
manifested in 1935, when they commenced a suit 
against Pir Bakhsh whiok failed for lack of 
evidence. The present suit afforded them an 
admirable opportunity for retrieving that failure. 
The fact of their taking possession in May 1942 
from Pir Bakhsh does establish their anxiety to 
assert ownership over this property. It is found 
in fact that beyond the assertion of his title by 
one of them, namely, Baisakhi Ram, neither he 
nor any of them made the least effort to do 
what was requisite for tho purposo of proving 
and obtaining their alleged right in the present 
case. Tho assertion of title in the written stato- 
ment amounts, in my opinion, to little more than 
a mero suggestion, and in that view, it does not 
seem that the plaintiff was required in this 
case to produce more than prima facie proof of 
his right to mortgage tho property to Pir Bakhsh. 
It is not necessary for the plaintiff, having re¬ 
gard to the nature of tho resistance offered to 
bis claim of title, to prove step by step the basis 
of his claim, nor is the Court bound, in these 
circumstances, to subject his title to any very 
close sorutiny. The plaintiff has led evidence to 
show acquisition of title in this property by him. 
Following upon the claim and admission that 
originally this shop was bought by Daya Chand 
and Chetu jointly, we have the statement of 
Tulsi Ram (p. w. l) that in Sammat 1972 , Daya 
Chand admitted the half share of Munshi Ram 
m the property in suit, and made a memorandum 

xr W u hi °o i3 Ex * P * L Subsequently, Chetu 
and Munshi Ram partitioned the property, and 

as to this evidence is given by p. w. 2 Rad ha 

Mai son of Chetu who says that this partition 

T and there was a writiD 8- Pre- 

V ous to this in Sammat 1976 a partition had taken 
place whereby Munshi Ram became separate 

Sv UuMi 0 !“ thi8 shop owned b y bis 
thiT«L R ? a?* 1 ,* 80 Bpoke to the muting of 

this shfp by Munshi Rom to Pir Bakhsh. The 
rent deed in favour of Pir Bakhsh was written 
by Bajrang Das (p w. i) who also drew the 
mortgage memorandum Ex, P .4 The 

bility of the latter dooument will'be examinedTn 
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greater detail presently. These statements are 
supported in all necessary respects by the evi¬ 
dence of Munshi Ram himself as P. w. 5, as well 
as by the statement of Fir Bakhsh (P. w. 3). I 
do not propose to examine in detail the admissi¬ 
bility or otherwise of the declaration of 1972 
(Ex. P-l) and the partition of 197G (Ex. P-5). It 
is argued that each of these documents consti¬ 
tutes an instrument declaring or creating rights 
in immovable property of value exceeding Rs. 
100 and on a proper construction of the wording 
of these documents, it seems difficult to deny 
the force of this contention. It has been pointed 
out on behalf of the appellant that the opposite 
party never objected to the admissibility of these 
documents in the trial Court, but this is im¬ 
material, for an objection on legal grounds to 
the admissibility of a document may always be 
taken in appeal. It would appear that under 
S. 49, Registration Act, ISOS, these documents do 
not affect the property, and cannot be admitted 
in evidence except as proof of a collateral trans¬ 
action not required to be effected by a register¬ 
ed instrument. It seems to me, however, that in 
a case like the present where there is unrebutted 
evidence to show the separate possession of the 
plaintiff for a period much in excess of twelve 
years, it is permissible to look at documents such 
asExs. P-l and P-5 for the limited purpose of show¬ 
ing the nature of such possession. It is said by Tulsi 
Ram (p. W. 1) that after the partition of 1976, 
Munshi Ram took possession of the suit pro- 
perty; the taking of possession is, in my opinion, 
a collateral transaction for the explanation of 
which, it is permissible to look at the document 
Ex. P-5 and the earlier document Ex. P-l, not¬ 
withstanding that these are unregistered. (I may 
here point out that although Ex. P-5 is merely a 
copy of a transliteration of the original docu¬ 
ment which was proved in the previous suit, it 
has been proved by the evidence of Munshi Ram 
that the original is now lost, for which reason 
secondary evidence is admissible, and Munshi 
Ram being himself a signatory of the original 
document is competent to prove the copy as he 
has done.) If authority be necessary on this 
point, reference may be made to 6 Lab. 319 1 and 
16 Lab. 313. 2 

[4] The admissibility of the document Ex. P-4 
upon which the plaintiff rests his case for 
redemption may now be examined. The terms 
of this document are as follows: 

M I have taken in mortgage a shop from Munsbi Bam 
for a loan of Rs. 500. Rs. 500 has been paid to Munshi 
Ram. I charge no interest. Munshi Ram charges no 
rent. He will pav the money and then have *ie shop 

vacated. Dat€d . 

Sd/-Bajrang Das. 

Sd/*Shankar Das Chaudhri. 

Thumb marked by Pir Bakhsh” 


[5] It is strenuously contended by Mr. Faqir 
Chand Mital for the respondents that this docu. 
ment purports to create a right in immovable pro¬ 
perty of value exceeding Rs. 5CO and as such is 
inadmissible in evidence, for lack of registration. It 
is besides inadequately stamped. On the other 
side, it is argued that this is a mere memoran¬ 
dum of the transaction of mortgage which bad 
already occurred, and as such, it does not come J 
within the scope or S. 49, Registration Act. The 
mortgagor makes no express declaration either 
as to receipt of money or to the creation of an 
encumbrance on his property. On the other band, 
it is the mortgagee who says he has taken a 
mortgage and paid Rs. 500. 


[6] Mainly, the argument for the appellant 
was based on the fact that this document wa9 
not in form a mortgage. In my opinion, there is 
at least one clause in this deed which clearly 
has the effect of creating a right in respect of 
immovable property of value above Rs. 100 and 
that is the clause whereby the mortgagee in 
possession created a right in the mortgagor to 
redeem the property and recover possession on 
payment of Rs. 600. It cannot be denied that 
the power to lay down a stipulation in regard to 
redemption vested in the mortgagee who had 
possession, and it was open to him to exercise 
that power in any way he liked, subject to 
acceptance by the mortgagor. lie chose to confer j 
upon the mortgagor the power to redeem and 
recover possession by the simple act of repay¬ 
ment of the mortgage money and iD so doing, I 
have no doubt that he created a right falling| 
within the meaning of S. 49, Registration Act, 
As the suit i 9 brought in order to enforce thel 
very right conferred upon the plaintiff by thi9 
clause, it is evident that fhe document Ex. P-4 
cannot be said, in the present case, to be usable 
for any collateral purpose, at least in relation to 
this clause. On the other hand, in so far as con- 
cerns the creation of the mortgage, I am of tha 
opinion that this document merely recites thatt 
a mortgage has been created, and it may bej 
looked at for the purpose of explaining the* 
possession of Pir Bakhsh. This is of importance 
in relation to the position of the remaining four 
defendants who, as has been seen, must be held 
on the evidence to be in possession under Pir 
Bakhsb. 

[ 7 ] As regards the right of the plaintiti to 
redeem the mortgage, In the face of the inadmis¬ 
sibility of this principal document, namely. 
Ex. P-4, Pandit Nanak Cband for the appellant 
has cited A. I. R. 1928 Lab. G62 3 in support of ar 
argument to the effect that in view of the admif 
sion by the defendant Pir Bakhsh that be wr 
holding under a mortgage, and was willing 
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I res tore possession, on receipt of Rs. 500, the ques. 
Ition of the admissibility of this document did 
not arise. That was a case in which one party 
to a partition sued the other pAy for recovery 
of a sum of money which it was agreed by both 
parties at the time of the partition was to be 
payable in order to adjust the discrepancy in the 
value of the shares allotted to the two parties, 
t The terms of the partition had been recorded in 
a written compromise filed in the course of suit, 
on the basis of which the suit had been dismissed. 
In the subsequent suit to recover the amount of 
compensation, it was contended that the com- 
promise was inadmissible in evidence for lack of 
registration. The terms of the compromise had 
been admitted by the defendants in their written 
statement, and Jai Lai J. who decided the case 
held that since the defendants had admitted the 
terms contained in the compromise deed, the 
question of its admissibility or otherwise did not 
ariso. A caso more nearly in point is cited in 
Mulla's Transfer of Property Act, 2 nd edn., in 
the commentary under s. 59, at p. 361. This is 
98 I. o. 195, 4 where Rainesam J. observed as 
follows, in a case relating to redemption of a 
* mortgago : 

“ I .» m ° f °P'Dion that where the pleadings show that 
the defendant admits bis position as mortgagee and the 
lterms of the mortgage, it does not matter whether the 
[document itself is admissible or not. and when the 
delation betweon tho parlies is that of mortgagor ond 
'mortgagee a suit for redemption will lie." 

II am in respeotful agreement with the views of 
Itho learned Judges expressed in these authorities. 

[8] The matter may, in my opinion, also be 
looked at in a different light. The question being 
as to the legal right of a mortgagor who has let 
his mortgagee into possession on the basis of a 
document which, by operation of statute, is not 
only madmissible in evidence but is also without 
effect in relation to the mortgaged property, it 
ia permissible to refer to the rights of lessors and 
vendors m similar circumstances. In the case 
of a lessor, it is well established that he stands 
towards his lessee as a landlord in relation to a 

a f t Y l11 ', and the lessee >s liable to be 

SS. 010 eS30r ' 8 wiU “ 9u “iDg that he 
admits his possession under the landlord, and 

Wr Performance. A discussion 
of the subjeot will be found at p. 569 of Mulla’s 

v e ' n T?Lu P '° POrl> ’ Act Ti ° P°a>°ioa of a 
“t ko Wmg property sold by deed which is 
IegaUy void, as against the vendor, in a case 
vendee cannot plead part performance 

Sf thffl r r£ ? nUy examined by a Full Bench 
Of this Court in A. I. B. 1041 L ab. 407 * There 

the question of determination was whether a 

fftSdo ? I** 1)0011 lGt int0 Potion by 
■toa vendor under an unregistered and conse- 


quently inoperative sale deed, where the consi¬ 
deration has been made good, and the parties 
telieve mistakenly, but bona fide, that the trans- 
action is complete, occupies any legal position 
and if so what that position is. After an exhaustive 
examination of the law and the authorities, both 
in India and in England. Beckett J. held’ that 
such a vendee was lawfully in possession of the 
property, and had a lien over it for the amount 
of the consideration paid by him. It follows that 
in order to regain possession of such property, 
the vendor must discharge the lien by repaying 
to the vendee the consideration received by him. 
The position of a mortgagee in possession differs 
from that of a vendee in that the former may 
be ousted from possession, by his mortgagor 
upon satisfaction of the agreed conditions, where¬ 
as the latter cannot ordinarily be ousted by the 
vendor; it differs also from that of a lessee in. 
asmuch as the latter may be ousted for contra¬ 
vention of the terms of the lease, or upon its 
determination, whereas the former is entitled to 
hold the security until the conditions of the 
mortgage, including repayment of the debt, are 
satisfied. His possession is obviously to be 
regarded as lawful, to at least tho same extent 
as that of a lessee holding under a void lease or 
a vendee holding under a void sale deed, and it 
is reasonable also that he should have a ri°ht to 
olaim that the mortgagor should, in order to 
oust him, satisfy at least the condition relating 
to repayment of the debt. Where tho mortgagor 
himself admits one or more of the conditions of 
redemption which tho mortgagee claims to be 
applicable, there need be no hesitation in render- 
mg bis recovery of possession subject to the 
satisfaction of such conditions. In the present 
case, the mortgagor, who seeks to redeem, and 
the mortgagee are agreed that the only condition 
applying to the plaintiff’s right to recover pos. 
session is that he shall pay to Pir Bakhsh'the 
sum of Rs. 500 and consequently a decree for 
Won against Pir Bakhsb, and those ling 
under him, may rightly be awarded. 

(9) The suit was decreed against all th« 

O fenda “if. b y th f lear ned Subordinate Judge 
On appeal the learned District Judge mafn 

tamed the decree as against Pir Balfhsh but 

ZTi “ “ S agaiD9t the raining 7 defem 

dants. For the reasons given above, I accent thin 

E t a T . Settins t aside the 0lder the loaned 

Sew of V ° f th0 Courfc . In 

JT °‘. th ? ^fficult nature of the case, I We 

the parties to bear their own costs in this apS 
G D ‘ Appeal allowed. 
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FULL BENCH 

Munir, Bhandari and Seiarif JJ. 

In the matter of Daily Zamindar (Urdu) 
Lahore. M. Akhtar Ali Khan , Publisher — Peti¬ 
tioner v. Emperor. 

Criminal Original No. 30 of 1916, Decided on 
18-2-1947. 

(a) Press (Emergency Powers) Act (1931), S. 4(1) 
(h)—Scope — Headlines ol article — Liability to 
punishment. 

Where the headlines of an nrtiolo were to the effect 
that a seven hundred mile area of Bihar was purged of 
Muslims and that fourteen lacs of Hindus bad assassina* 
ted one lac of Muslims. 

IJeld (Ter majority of Full Bench — Bhandari J. t 
contra) that as it had not been shown that these head¬ 
lines in any way misrepresented or "went beyond the 
correspondent's report, the publication could not bo 
brought under S. 4, merely because it had been publish- 
ed in a broader type: 2G A. I. It. 1939 Lab. 81 (F B.), 
Foil. ^ (Paras 24 and 34] 

Per Bhandari J.—In the eye of law the headlines of 
a publication are considered to be a part and parcel of 
the publication and can render a publisher liable to 
punishment oven though tbo publication itself (minus 
the headlines) may be perfectly harmless. A sensational 
statement contained in the headlines in question put 
forward at a time when the atmosphere was surcharged 
with communal bitterness could not but accentuate the 
feelings of enmity and hatred between the Hindus and 
the Muslims. (Para 10] 

(b) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) and (h) —“Class”—Meaning. 

A class or section of His Majesty’s subjects is a set of 
persons all filling one common character and possessing 
common and exclusive characteristics which may be 
associated with their origin, race or religion. The term 
“class" carries with it the idea of a readily ascertain¬ 
able group having some element of permanence, numer¬ 
ous and wide spread to be designated a class. It is in this 
sense that the term "class” in S. 4 ought to be const¬ 
rued : 1907 P. R. 10 (Cr.) ; 10 A I. R. 1923 Lah. 61 
(3.B.); 19 A. I. Ii. 1932 Cal. 649 (S.B.); 21 A.I.R. 1934 
Lah. 219 (S.B.) and 27 A. I. R. 1940 Bom. 379, Ref. 

(Para 14] 

A political organization like the Congress cannot fall 
within the ambit of the expression "clas?.” 

[Paras 14, 30 and 35] 

(c) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) and (h) — Article attacking Congress and its 
leaders—Liability to punishment. 

An article carried two headings: vim., (1) "Who is the 
murderer” and (21 "Provocations by tho Hindu leaders'*. 
The author complained that although the entire Hindu 
world was perturbed over tho Nonkbali incidents, tho 
Hindus did not protest against the atrocities that wero 
being committed against tbo Muslims of Bibar. The 
author charged the Hindu newspapers with having 
published false and concocted stories and having fabri¬ 
cated incidents in order to defame the Muslim Leacue 
Ministry of Bengal. He described Mr. Gandhi as a poli¬ 
tical juggler and a political impostor. He alleged that 
tbo Congress was responsible for tbo massacre of the 
Muslims of Bihar because in some of the speeches mndo 
by top ranking CoDgress leiders just before tho Bibar 
disturbances open references to ' killing”, "fighting” 
and "war” wero made. Tbo article stated that in the 
Muslim majority provinces the Muslims should deem 
themselves to bo protectors of the Hindu community 
and contained an appeal to tbc Muslim followers of the 
CoDgress to dissociate themselves from that body. 


A. I. R. 

Held (Pei majority of Full Bench, Bhandari J % 
contra) that the article could not be brought either 
under cl. (d) or under cl. (h) merely because it accused 
the Congress nn<Wts leaders of being responsible for 
bloodshed in Bibo® . [Paras 31 and 36] 

Per Bhandari </T—Though the criticisms in thearticle 
were directed ostensibly towards the Congress and the 
Congress leaders they were in substance and effect criti¬ 
cisms which tended directly or indirectly to bring 
Hindus into hatred and contempt and to promote feel¬ 
ings of hatred and enmity between Hindus, and Muslims. ^ 
Nor could it be said that the article was protected under 
the fourth explanation to S. 4(1). The article was there¬ 
fore repugnant to the provisions of clauses (d) and (b) of 
S. 4 (1). (Paras 17 and 18] 

(d) Press (Emergency Powers) Act (1931), S. 4 
(1) (a) and (h) — Scope — Poem republished when 
communal tension was at its highest — Tendency 
to produce hatred and enmity. 

Where a poem written several years ago which when 
written was perfectly innocuous was republished at a 
time when communal tension between tbo Hindus and 
the Muslims was at ils highest and it referred to raising 
the banner of tauhid and demolishing the foundations 
of Kufr and Shirk. 

Held (Per majority of Full Bench , Sharif J. 
contra ) that tho article did not fall within cl. (a) be¬ 
cause it fell short ol tending to incite or encourage tho 
commission of an offence involving violence, but was 
within the purview of cl. (h) as it had tho tendonoy to 
produce hatred and enmity between the two communi¬ 
ties: 6 A.I.R. 1919 P.C. 31, Ref . (Paras 20 nnd 32] 

(c) Press (Emergency Powers) Act (1931), S. 4 
—Object of Act — Publication of news — Action 
against publisher when can be taken. 

Per Bhandari J. —It could not have been the inten¬ 
tion of the Legislature that a publisher should bo puni¬ 
shed for the publication of news oven though it is 
couched in temperate and inoffensive language. Tho 
Act was not enacted with the object of suppressing or 
stiffing nows, but with tbc object of preventing news 
and comments being published in a sensational form. 

So long, therefore, as tho report of tbo news is fair, un¬ 
biased and founded upon facts, no action can bo taken 
under tbe Act. It follows as a corollary that action can 
be taken when report is not fair and accurate or when 
there is an expression of opinion which has an undesirable 
tendency or an unfair colouring ol tho report whether 
by emphasis or omission : English case law discussed. 

P [Para 8] 

Per Munir J.— It is useless, if not actually incorrect, 
to draw upon or invoke the principles of liberty of the 
Press in England where there is do law requiring the 
publisher of a newspaper to make a deposit or to take 
out a licence or to submit tho matter for censorship 
before publication. The sole function of the High Court - 
on being moved by a petition under S. 23 of the Act is 
to determine whether tbe writing in respect of which 
action has been token by Government does or docs not 
fall under any of the various clauses of S. 4 (1). [Para 23] 

(f) Interpretation of statutes— General language 
can be restrained by spirit and reason of statute. 

(Para 8) 

(g) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) and (h)—Scope—Criticism of political party. 

Per Munir and Sharif JJ _Tho criticism of a 

political lender, in however bad a to?te, docs not bring 
tho writer under cl. (h). If it is conceded that honest 
criticism of a political leader, however offensive it may 
bo to that leader or to tbe po’itlcal party that bo leads, 
does not excite such class hatred as is mentioned in cl. 

(h), it must follow that a deliberate iosult or abuse of 
him also cannot attract tbe provisions of that clause. 

(Paras 30 and 35] 
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Per Bhandari J. — A criticism of tbe leaders of: a 
political organization doe3 not attract the provisions of 
clause (<3) or (h) unless the ariicle, read as a whole, has 
the effect of producing or tending to produce one or 
more of the undesirable results specified in the clauses. 
Prima facie an attack'on a school of political opinion 
cannot be said to bring into hatred or contempt any 
class or section of His Majesty’s subjects or to promote 
feelings of enmity or hatred between different classes of 
His Majesty's subjects, so long as it is a fair comment 
t on a matter of public interest. But the liberty of the 
press like the liberty of individuals has its limitations. 
Although a man is at liberty to write anything he 
pleases, he is responsible for the abuso of that right. In 
casc3 of this kind the lest, and the only test, is whether 
in the opinion of reasonable men the natural and pro¬ 
bable result of what is written is to produce or promote 
class hatred. If that were not so, it would be open to a 
publisher to make a statement which in form is only a 
criticism of a political party but which may nevertheless 
promote communal strife : (1887) 20 Q. B. D. 275 and 
(1903) 2 K. B. 100, Bel on. [Paras 14, 15,. 16 and 17] 

(h) Interpretation of statutes — Ambiguity—Re¬ 
asonable construction. 

4 . P t r ^ wn,r Though the laoguage of a statute is 
tbe first test for its interpretation, there are other equal¬ 
ly important tests, when the language is not cleaVnnd 
unambiguous and when more than one interpretation is 
possible. In such cases the interpretation that appears to 
be most in accord with reason, convenience and justice 
is to be preferred, and the benefit of doubt, if the statute 
is a penal statute, should go to the subject. [Para 271 
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s m pSSfi 1 — Thi8 Tl S an application under 
vi-(E“ergenoy Powers) Act, 1991 , by one 
M. Akbtar Alt Khan, publisher of a vernaoular 
newspa^r known as the ‘Zamindar’, for the set- 
ting aside of an order made by the Punjab 
^vornmenfc declaring the aecurity of Bs. 8000 
deposited by him to be forfeited to His Majesty 


the King. This order was passed in respect of 
four articles published by the applicant in the 
issue of the said paper dated 8-11-194G. The 
articles appeared under the following headings: 

(1) Behar ke salsau mil raqba he musalmanon 
se mahrum kar diya. (2) Monyhyr, Gaya aur 
Patna ke azlaa men musalmanon lea qatl-i-am 
ablii jari hai . (3) Qatil kaun liai . (i) Mera 
paigham. 

[2] All these four articles are in respect of the 
unfortunate communal disturbances which took 
place in Bihar a couple of months ago and 
which followed in the wake of a similar distur¬ 
bances in Calcutta and Noakhali. Tbe first two 
articles purport to be nothing more than items 
of the current news. The third article is an ex¬ 
hortation to Muslims, who are still members of 
the Congress, to give up their membership of 
this organization and to join the Muslim League. 
The fourth article is the reproduction of a poem 
entitled 11 Mera paigliam ” (my message) by 
Maulana Zafaar Ali Khan, father of the peti¬ 
tioner. The question is whether the newspaper 
in respect of which the order has been made by 
tho Provincial Government contains any words, 
signs or visible representations of the nature 
described in sub s. (l) of s. 4 of the Aot of 1931 . 

[3] As stated above the first two articles in 
respect of which objection has been taken contain 
nothing but news in regard to tho occurrences in 
Bihar. The Advocate General does not challenge 
the correctness of the news which has been 
published, for he has not put in an affidavit as 
required by B. 10 of the Rules made by the High 
Court under s. 27 of the Act of 1931 . I shall ac¬ 
cordingly proceed on the assumption that there 
was no inaccuracy in the news that was supplied 
to or published by the “Daily Zamindar" in its 
issue of 8-11.1940. 

[4] The only objection that has been taken to 
the first article is that although the news con- 
tained in the article is correct, the publisher was 
pot justified in giving prominonce thereto by the 
insertion of head lines in bold print. This article 
carried the following headlines : 

Bihar ko sat sau mil raqba ke Musalmanon se 
Mahrum kar diya gaya : (seven hundred miles area of 
Bihar was purged ofl Muslims). Assault of 14 lace of 
Hindus on one look of Muslims. Muslim habitations 
were reduoed to ashes. In Ohhapra, the police refused to 

A^n!ir" ,° n l he . 1 co “ plainl 01 tll e Muslims, 
uw * T rljred U “ ,lim women and ohildren 
taking refuge in mosque after entering therein." 

• [ ?,.? v f ry 1)618011 livin 8 » civilized country 
is at liberty to speak or to write or publish what 
he pleases so long as his speeches or writing are 
not harmful in their oharaoter when judged in 
the light of the law of the land. It follows aa a 
coroUary that if he over, steps the bounds of the 
law he must take the consequences which the law 
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ordains. In the years 1765-17G9 Sir William 
Blackstone accorded recognition to the need of 
the freedom of the press. ‘'The liberty of the 
press,” he said. 

"is indeed essential to the nature of a free state; but 
this consists in laying no previous restraints upon 
publications, and not in freedom from censure for crimi¬ 
nal matters when published. Every free man has an 
undoubted right to lay what sentiments he pleases 
before the public; to forbid this is to destroy the free¬ 
dom of the press; but if he publishes what is improper, 
mischievous or illegal, he must take the consequences 
of his own temerity". (4 Blackstonc's Commentaries 
151, 152.) 

A similar view was expressed by Lord Kenyon in 
1799 when he pithily remarked in 27 Howard’s 
St. Tr. G75 1 that a man may publish anything 
which twelve of his countrymen think is not 
blamable. During the last hundred years or 
more so much tolerance has been accorded by 
public opinion to all publications that a present 
day newspaper can publish almost anything 
without impunity so long as the matter published 
does not expressly infringe the provisions of law. 

[6] The right to publish includes the right to 
publish news, that is, the actual facts of contem¬ 
porary history. The right to publish news carried 
with it corresponding liabilities such as the liabi¬ 
lity of damages for injury to the right of reputa¬ 
tion of others, the liability of being cited for 
contempt of Court, the liability to punishment 
for crimes such as sedition and promotion of 
enmity between classes and liability of forfeiture 
of security under the Press And Registration of 
Books Act, 1867, and the Press (Emergency 
Powers) Act, 1981. 

[7] Now what is the precise nature of the 
news the publication of which renders a person 
liable to punishment under the Press (Emergency 
Powers) Act, 1931 ? Section 4 of this Act in so far 
as it is relevant to the decision of this case is in 
the following terms ; 

"4. (1) Whenever it appears to the Local Govern¬ 
ment that any printing press in respect of which any 
security has been ordered to be deposited under S. 3 
is used for the purpose of printing or publishing any 
newspaper, book or other document containing any 
words, signs or visible representations which— 

• • • • 

(b) .. . . (or which tend, directly, or indirectly,) — 

• • • • 

(d) to bring into hatred or contempt His Majesty or 
the Government established by law in British India or 
the administration of justice in British India or any 
class or section of His Majesty’s subjects in British 
India, or to excite disaffection towards His Majesty or 
the said Government, or 

• • • • 

(h) to promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects.” 

[8] If the sweeping general words employed by 
the draftsman in this section were literally 
construed it would bo obnoxious to the provisions 
of the section to report, for example, that 


certain members of a particular community had 
damaged or defiled a place of worship of another 
community. The publication of this news in the 
mildest possible language would have the ten¬ 
dency to promote feelings of enmity or hatred 
between the two communities concerned. I am 
clearly of the opinion that it could not have 
been the intention of the Legislature that a 
publisher should be punished for the publication 
of news even though it is couched in temperate 
and inoffensive language. In the first place, the 
publishing of news is a lawful occupation, and 
it cannot be seriously suggested that the Legis¬ 
lature intended to stop the publication of news 
in regard to communal matters. Secondly, 
the preamble of the Act shows that it was 
enacted with the object of exercising better 
control over the press and not with the object 
of suppressing news. Thirdly, els. (d) and 
(h) reproduced above do not lay down any now 
rule of conduct for newspapers for these clauses 
are replicas of Ss. 124A and 163A, Penal Code, 
which have been on the statute book of this 
country for several decades. These sections have 
come up for consideration before the Courts on 
several occasions but on no occasion have they 
been construed to prohibit the publication of 
genuine news so long as that news is expressed 
in mild and temperate language. Fourthly, the 
explanations appended to sub-s. (l) make it quite 
clear that, as pointed out by their Lordships of 
the Privy Council in 46 I. A. 176 2 at p. 195, this 
section attempts to balance two important 
public considerations, namely, the undesirability 
of anything tending to exoite sedition or to excite 
strife between classes and the undesirability of 
preventing bona fide argument for reform. This 
shows that the black-out of communal news 
could not have been intended. Fifthly, it seems 
to me that most inconvenient results would 
follow a different construction. All reports about 
communal incidents would be completely banned. 
Sixthly, it appears that although the Courts 
held several years ago that the publication of 
news as such does not offend against the pro¬ 
visions of the Act of 1931 , the Legislature has not 
thought fit to amend the Act. It must be as- 
sumed, therefore, that the Legislature has ac¬ 
quiesced in this interpretation. It may perhaps 
be mentioned that the language of S. 124A has 
been construed in a similar way. In 29 A. I. R. 
1942 F. C. 22 3 Gwyer C. J. observed that if 
this section were to be construed literally, it 
would suffice to make a surprising number of 
persons guilty of sedition. No one, however, sup- 
poses that it is to bo read literally. It is a well- 
known rule for the construction of statutes that 
the meaning of general language can be restrain- 
ed by the spirit and reason of the statute. It 
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seems to me, therefore, that some limitation 
must be put on the construction of the wide 
terms of the statute. As long ago as the year 
1560 an eminent Judge is said to have observed 
as follows : 

“The Judges of the law, in all limes past, have so far 
pursued the intent of the makers of statutes, ibat they 
have expounded Acts which aro general in words to be 
but particular where the intent was particular .... 
The sage3 of the law heretofore have construed statutes 
quite contrary to the letter in some appearance, and 
those statutes which comprehend all things in the letter 
they have expounded to extend but to some things, and 
(hose which generally prohibit all people from doing 
such an act they have interpreted to permit some 
people to do it, and those which include every person 
tn the letter they have adjudged to reach to some 
persons only, which expositions have always been 
founded upon the intent of the Legislature, which 
thoy have collected, sometimes by considering the cause 
and necessity of making the Act, sometimes by compar¬ 
ing one part of the Act with another, and sometimes by 
foreign circumstances, so that they have ever been guid¬ 
ed by the intent of the Legislature, which they have 
always taken according to the necessity of the matter 
and according to that which is consonant to reason and 
good discretion.... ((1560) 1 (Plowd. 204:75 E.R. 308.)» M 

The rule laid down by this authority has 
been consistently followed by the Courts in 
England. I am clearly of the opinion that the 
Act of .1931 was not enacted with the object of 
suppressing or stifling news, but with the object 
of preventing news and comments being publish, 
^jed in a sensational form. So long, therefore, as 
^fche report of news is fair, unbiased and founded 
upon facts, it seems to me that no action can be 
taken under the Act of 1931 . It follows as a 
[corollary that action can be taken when the 
report is not fair and accurate or when there is 
an expression of opinion which has an undesir¬ 
able tendency or an unfair colouring of the 
report whether by emphasis or omission. 

[9] This conclusion is in agreement with the 
views expressed by a Pull Benoh in A. I. r. 1938 
Bang. 417 on a point in olose resemblance to 
that raised in the present case. In this case two 
articles concerning a riot between Indian and 
Burmans came up for consideration before the 
High Oourt of Rangoon. The learned Judges 
held that as the facta set out in the first artiole 
were stated with restraint, and not in violent or 
provocative language, and os no attempt had been 
made to gloss over the misdeeds of one side in 
favour of the other, the artiole could not be 
said to promote or tend to promote feelings of 
enmity or hatred between different classes of His 
Majesty a sabjeote. Regarding the second artiole. 

•t was held that as Indian bad characters were 
not a class of His Majesty’s subjects and as the 
was directed against them only, the 
article could not faU within the scope of cl 

J ,°. f . “S: 0, ll) of 8. 4. Even if it did, it was 
held that it was covered by Explanation 4 and, 


therefore, could cot form the basis of an order 
under S. 7 (3). A similar view was taken in 
A. I. R. 1939 Lah. 8!. 6 In this case a Full 
Bench of this Court held that the mere publics- 
tion of news couched in temperate and inoffen¬ 
sive language cannot oome within the mischief 
of S. 4 (l) of the Act of 1931. The petitioner who 
was the keeper of a press at Lahore had written 
an article about the Hindu-Muslim riot at Hissac 
in his paper called Tir Bharat '. The article 
consisted of a letter from the correspondent of 
the papers, written on the next day after the 
riot and purporting to give a detailed account 
of the riot including its causes, the various 
incidents that took place and the steps taken by 
the authorities to restore order. Bhide J. who 
delivered the judgment of the Court held that 
what i9 intended to be penalised by cl. (h) 
is language which in itself has a tendency to 
promote class-hatred and thus reveals prima 
facie an intention to promote class-hatred. 
Clause (h) was never intended to and does not 
cover the mere publishing of news relating to a 
Hindu Muslim riot couched in temperate and 
inoffensive language by a newspaper in the ordi¬ 
nary course of its business when the authenticity 
and the good faith of the report is not challeng¬ 
ed and when there is nothing else to show any 
intention to promote class-hatred thereby. This 
view has been endorsed by Munir and Sharif JJ. 
in the case of.(?) 

[io] In the eye of law the headlines of a 
publication are considered to bo a part and par¬ 
cel of the publication and can render a publisher 
liable to punishment even though the publication 
itself (minus the headlines) may bo perfectly 
harmless. There is abundant support for the 
headings that 'Muslim habitations were reduced 
to ashes', that 'In Chhapra, the police refused to 
open fire even on the complaint of the Muslims, 
and that 'Muslim women and children taking 
refuge in the mosque after entering therein were 
killed*. There is, however, no foundation for the 
other headings, namely, that a seven hundred 
mile area of Bihar was purged oflf Muslims or 
that 14 lacs of Hindus had assaulted one lao of 
Muslims. The readers of the newspaper who 
read only the headings muat have come away 
with the unfortunate impression that tho entire 
Hindu population of Bihar was out to extermi. 
nate the Muslims. A sensational statement of that 
kind put forward at a time when the atmosphere 
was surcharged with communal bitterness could 
no but accentuate the feelings of enmity and 
hatred between the two major communities. I 
am unable to hold that these headings can be re. 
gai “ “ fair or unbiased or founded upon faotsa 

frJmWk B6C0D ? ^P^Ces two report, 
from Bihar, one issued by the Publicity Offioer 
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of the Province and the other by the office of 
the Muslim League at Patna. As in the case of 
the first article, objection has baen taken only 
to the headlines under which these reports were 
published. The captions were as follows: 

‘‘Monghyr,Gayan?<r Patna kcazlaa men Musalmanon 
he qiill-i-ain abhi jari hai (Massacre of Muslims in 
the districts of MoDghyr, Gaya and Patna still continues) 
Hindu Goondas are still attacking the Muslims in Tara- 
pur, Kharakpur, Bibariapur, Jamalpur, Banka, Golgnag 
and Parpati. 

Hindu Police Officers and constables helped the assail¬ 
ants. They gave their guns to the attackers One hund¬ 
red Muslims were martyred in a village of Patna 
District.” 

There is enough material in the body of the 
report received from Bihar to justify the conclu¬ 
sion that these headings are not unfair, biased or 
inaccurate. 

[12] The third article is in the nature of 
comments on current events and should, I think, 
be reproduced in full. It runs as follows: 

“Qatil haun hai (who is the murderer?). 

Provocations by the Hindu Leaders. 

The entire Hindu world became perturbed over the 
Noakhali incidents. The Congressites and the Mahasa- 
blmite3 raised hue and cry throughout the length and 
breadth of India. The shouts of blood for blood began 
to be heard rising from the edifices of Mabasabha and 
Congress.The eyes of Hindus from the political juggler, 
Gandhi, right up to the most ordinary man, became 
bloodshot cn account of Noakhali incidents, although 
the Noakhali incidents had been presented before the 
world with great exaggeration. The Hiudu Newspapers 
published false aud concocted stories and fabricated 
incidents under bold headlines in order to defame the 
Muslim League Ministry of Bengal, instigated tho 
Hindus to take revenge from Muslims and demanded 
that Husain ShaLid Sohrawardhy, the Premier of 
Bengal, being the murderer, should be removed from 
the Ministry. But who is responsible for what happened 
and is now happening in Bihar ? On whose head lies 
the blood of thirty thousand sons of Liam ? On whom 
lies the responsibility for looting and ravaging the 
Muslims und committing murders by stopping trains ? 
The responsibility for cheapness of Muslim blood in 
Bihar lies on the shoulders of the political juggler of 
India, Gandhi, who in one of his speeches asked the 
Hindus, ‘If you are to die at all, you should die like 
brave men. You should learn how to kill and be 
killed. The community which does not know how to 
kill, has no right to live.' 

Tho Congress President, Acharya Kriplani, after bia 
tour of Noakhali, issued a highly provocative statement 
and incited the Hindus by saying. ‘‘The Muslim League 
and its Leaders are responsible for tho Noakhali inci¬ 
dents. Muslim Goondas not only mercilessly murdered 
the Hindus, but also forced them to change their 
religion.” 

Jai Parkash Narain, a member of the Congress Work¬ 
ing Committee, made a tour of Bihar, a few days before 
the commencement of disturbances there, and made 
highly provocative speeches in which he openly said : 

"Hindus are not afraid of Civil War. We will fight. 

If the perverted mini of Jinnah can be set right by 
Civil War, it shall be done.” 

In this very connection a Congress Minister of C. P. 
made a highly provocative speech and 6aid : 

"Tho Noakhali incidents cannot be forgotten. What 
would happen, if what took place in Noakhali is repeat¬ 
ed »n Congress Provinces?” 


In the light of all these speeches and statements it can 
be guessed who is the murderer of 30,000 Muslims of 
Bihar. After the shedding of the blood of 30,000 Mus¬ 
lims and destruction of property worth rupees three 
crores the political juggler of India, Gandhi, who in 
fact is the murderer of 30,000 Muslims, in order to 
throw dust into the eyes of the world says ‘If the dis¬ 
turbances of Bihar do not cease within 24 hours, I will 
fast unto death.’ The Muslims are fully aware of the 
deceptive statements of this political impostor. The 
world knows who is the chief actor in the bloody drama 
of Bihar. The Congress Committees throughout the 
length and breadth ol India passed resolutions of con¬ 
demnation against the Bengal Ministry on account of 
the Noakhali incidents. But not a single Congress Com¬ 
mittee in India bestirs when 30,000 Muslims of Bibar 
are put to sword, their bastis are set on fire, their 
women insulted aud forcibly made to change their reli¬ 
gion and innocent children are put to death by throw¬ 
ing them down from roofs of houses. This clearly shows 
that even if a thorn pricks the foot of Hindu, the 
Congress edifice resounds with commotion. But even if 
30,000 Muslims are put to sword tho Congress machi- 
nary does not move at all. Docs this not prove that the 
Congress is purely a Hindu body and tho Muslims have 
no place in it ? 

We ask the two Muslim Ministers of Bihar, Sayed 
JUahammad and Ansari, would they still remain attach¬ 
ed to this body of murderers and robbers ? We enquire 
from Abdul Kalara Azud, who shed tears on Noakhali 
and Ca'cutta disturbances and condemned Muslims, 
why he has now become mum and why he does not stir. 
This hired proclaimer of Congress saw the Goondaism 
of the Muslims in Calcutta and Noakhali but did not 
see barbarism and beastly cruelties of robbers, murder¬ 
ers, goondas and beasts of Bihar. What has he to say 
now ? Are not the disturbances of Bihar tho result of 
organised conspiracy and preparation on the part of . 
Congress? Did Pandit Nehru hint to these very distur- r 
bances 2 or 3 weeks ago when be said, "If the Muslims 
want War, they shall have it?” 

In the face of these statements and speeches can any 
justice loving person deny the glaring truth that distur¬ 
bances in the Muslim Minority Provinces are a part of 
tho murderous policy of the Congress. 

We ask did any Muslim raise his band against a 
Hindu in tho Punjab, Frontier, Sind and Balccbistan 
where the Hindus are in minority and tho Muslims in 
majority ? Not at all. We think ourselves to bo the 
protectors of the Hindus of these Ilaqas. It is tho duty 
of every Muslim to protect their life, property and 
honour. But in the provinces, where tho number of 
Muslims is infinitesimal and tho Government is in tbc 
hands of Congres?, resurrection in Ministry has been 
brought about for tho Muslims and their blood is being 
shed by way of play. But we think it necessary to tell 
the Congress that this brutal assault of Hindus will not 
lower the spirit of Muslims. Tho cry of 'Pakistan 
Zindabad' will rise from every drop of Muslim blood. 
The sacred blood of Muslims of Bibar will not go in 
vain. On the other hand, this blood has served the pur¬ 
pose of watering the tree of Pakistan. The decorations 
made on the edifice of Pakistan by the oppressed 
Muslims of Bihar with their blood shall shino till eter¬ 
nity like bright stars. The signs of their graves shall 
continue to guide the coming Muslim generation to¬ 
wards freedom. We ask tho Muslims, who are at pre¬ 
sent attached with Congress, in what hope are they 
now attached to the Congress after the incidents of 
Bihar ? I)o they want to remain associates of the 
Hindu Congress in the massacre of Muslims? We ask 

them to tell whether the Congress is the murderer of 

Muslim League, and whether the responsibility for the 
disturbances lies on the Congress or the Muslim League. 
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They shall have to make a quick decision in Ibis behalf, 
otherwise the Muslims shall he justified in thinking 
that they were equally responsible for the massacres in 
Bihar, Bombay, Allahabad, Amraoti, Katni and Jabbal- 
pore." 

[13] This article makes a scathing attack on 
Mr. Gandhi 'the political juggler of India’ and 
attributes the murder of 30,000 Muslims and the 
destruction of three crorc-s worth of properly to 

t this "political impostor.” It criticises the con¬ 
duct of certain other leaders in making pro¬ 
vocative speeches which incited Hindus to 
crimes of unparalleled violence. It criticises the 
‘murderous’ policy of the Congress and exhorts 
Nationalist Muslims to give up their member¬ 
ship of the Congress and to join the ranks of the 
Muslim League. 

[14] But two questions at once arise. The first 
is whether a political organisation such as the 
Congress or the Muslim League can bo regarded 
as a "class or section" of His Majesty’s subjects. 
The expression 'class' appearing in clauses (d) 
and (h) has not been defined in the statute and 
it is necessary, therefore, to refer to a standard 
Dictionary of the English language for ascertain¬ 
ing its ordinary signification. According to the 
Shorter Oxford Dictionary, the expression ‘class' 
mean3 "a number of individuals (persona or 
things) posseesaing common attributes and 
grouped together under a general or‘class'name; 
a kind; 60 rfc; division." But ordinary dictionaries 

t are somewhat delusive guides in the construction 
of statutory terms. The word ‘class' is vague 
and to find out what is meant by it, we must 
look at the scope of s. 4. The explanations to 
this section accord full recognition to the right of 
an individual to make a fair comment on mat¬ 
ters of public interest so long as such comment 
does not have the effect of tending to excite 
sedition or to excite strife between classes. 
Indeed it is a privilege of the press freely to 
adopt a policy and pursue it and to exercise its 
own judgment on matters of public interest. If 
that wore not so, a very large number of daily 
papers and weekly periodicals whioh are unceas- 
mgly engaged in supporting political parties 
will have to cease publication. Our attention has 
not been invited to a single authority in which 
a political organization was declared to be a 
class of His Majesty's subjects. A class or 
.section of His Majeaty's subjects is a set of per- 
jSon8 all filling one common character and pos- 
messing common and exclusive characteristics 
(which may be associated with their origin, race 
or religion. The term ‘olaaa’ carries with it the 
idea of a readily ascertainable group having 
some element of permanence, stability and 
sufficiently numerous and widespread to be 
.designated a class. It is in this sense that the 
expression has been commonly understood in 


this country and it is in this sense that it ought, 
in my opinion, to be construed. [Vide 10 P. B. 
1907 cr.; 7 3 Lah. 405 ; 8 A. I. R. 1932 Cal. 049 ; 9 
A. I. R. 1934 Lab. 219; 10 A. I. R. 1940 Bom. 379. 11 ) 
I am clearly of the opinion that a political 
organization cannot fall within the ambit of the 
expression 'class’ and that a criticism of the 
leaders of such an organization does not attract 
the provisions of clause (d) or (h) unless the 
article, read as a whole, has the effect of pro¬ 
ducing or tending to produce one or more of the 
undesirable results specified in one or the other 
of those two clauses. 


[15] The second question ia whether an attack 
on a school of political opinion can be said to 
bring into hatred or contempt any class or 
section of His Majesty’s subjects or to promote 
feelings of enmity or hatred between different 
classes of Bis Majesty’s subjects. Prima facie 
it cannot, so long as it is a fair comment on a 
matter of public interest. Everybody has a right 
to make a fair and honest criticism on matters 
of public concern, including the administration 
of every public institution, the conduct of every 
public body jtnd the conduct of every publio 
man. The reason for this is simple. When an 
■artist submits his work to the public he ex¬ 
pressly or impliedly challenges public criticism. 
If the work is approved the artist is pleased ; 
but if it is not, he cannot blame any one but 
himself. So long, therefore, as the criticism is 
directed towards the work itself, is founded 
upon facts, is reasonably fair, aocurate and non- 
malicious, it is not actionable, however severe in 
its terms the criticism may be. This point was 
brought out with admirable olarity by Lord 
Esher, Master of the Rolls in (1887) 20 Q. B. D. 
276 11 at p. 280 which is regarded as the best 
generalization on the subject of fair comment: 

“What is tho meaning of a 'fair comment'? I think 
tho meaning is this : is the article in the opinion of tho 
jury beyond that which any fair man, however prejudic¬ 
ed or however strong his opinion may be, would say of 
the work in question? Every latitude must be given to 
opinion and to prejudice, and then an ordinary set of 
men with onllnary judgment must say whether any fair 
man would have made such a comment on tbo work. 
IUa very easy to^ay wbat would be clearly beyond that 
limit, if, for mstanoe, the writer attacked the private 
character of the author; but it is much more difficult to 
say what is within the limit. That must depend upon 
the circumstances of the particular case ... .V. Mere 
exaggeratien, or even gross exaggeration, would not make 

However ™og the opinion ex- 
be ,n P°j“t °f or however prejudiced 
™thin the prescribed limit. 

Wonld U «n l i°? i" hlch l v e iury musl con#ld « te this: 
Would any fair man, however prejudiced he may bo 

ft? bsll0ala hia ^^9, have y said 

SicS?" ,0lam has 8aid ““ *° rk which ia 

Tbia view was endorsed by Bowen who observed 
as follows: . 
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‘ In this country a man has a right to hold any 
opinion ho pleases, and to express his opinion, provided 
that be does not go beyond the limits which the law 
calls ‘fair’, and, although we cannot find in any decided 
case an exact and rigid definition of the word ‘fair’ this 
is because the Judges have always preferred to leave the 
question what is 'fair’ to the jury ... It must be as¬ 
sumed that a man is entitled to entertain any opinion 
he pleases, however wrong, exaggerated, or violent it 
may be, and it must be left to the jury to say whether 
the mode of expression exceeds the reasonable limits of 
fair criticism." ( Ibid page 284). 

In (1903) 2 K. B. 100 13 at p. 109, Sir Richard 
Collins amplified the meaning of the expression 
“Fair Comment": 

“One thiog, however, is perfectly clear, and that is 
that the jury have no right to substitute their own 
opinion of the literary merits of the work for that of 
the critic, or to try the ‘fairness’ of the criticism by any 
such standard. 'Fair' therefore,in this collocation certainly 
does not mean that which the ordinary reasonable man, 
'the man on the Clapham omnibus’, as Lord Bowen 
phrased it, the juryman common or special, would think 
a correct appreciation of the work; and it is of the 
highest importance to the community that the critic 
should be saved from any such possibility.” 

[16] But the liberty of the press like the 
liberty of individuals has its limitations. Although 
a man is at liberty to write anything be pleases 
he is responsible for the abuse of that right. If 
he scandalises the Courts of Law he is liable to 
be punished for contempt; if he slanders his 
fellow men he is liable to a criminal prosecution 
for libel and a civil action for damages; if he 
promotes communal strife he is liable to be puni¬ 
shed under s. 153-A, Penal Code, or to be proceed¬ 
ed against under s. 4 of the Act of 1931. Has 
the author in this case overstepped the bounds of 
propriety and has he put himself in the clutches 
of the law ? 

[17] The article carries two headings viz., (l) 
“who is the murderer” and ( 2 ) “provocations by 
the Hindu Leaders". The author complains that 
although the entire Hindu world was perturbed 
over the Noakhali incidents and although the 
eyes of Hindus 'from the political juggler Gandhi' 
right up to the ordinary man became bloodshot 
on account of those incidents, they had not cared 
to raise their voice of protest against the atroci¬ 
ties which were being committed against the 
Muslims of Bihar. The author charges the Hindu 
newspapers with having published 'false and 
concocted' stories and having ‘fabricated’ inci¬ 
dents in order to defame the Muslim League 
Ministry of Bengal. lie describes Mr. Gandhi 
as a political juggler and throws the blame for 
these communal riots on his shoulders. He chal¬ 
lenges Mr. Gandhi’s offer of fasting unto death 
as the deceptive statement of a political im¬ 
postor. He characterises the Congress as a purely 
Hindu body in which Muslims can have no place 
and expresses the view that the disturbances in 
Bihar are the result of organized conspiracy and 


preparation on the part of the Congress and that 
disturbances in the Muslim minority provinces 
are a part of the murderous policy of the Con¬ 
gress. Mr. Gandhi who is held in high esteem by 
Hindus of all shades of opinion has been describ¬ 
ed as a political juggler and a political impostor. 
The language which has been employed by the 
author cannot but engage and irritate the Hindus 
to the utmost degree. The author does undoubted¬ 
ly state that Muslims think themselves to be the 
protectors of the Hindus in Muslim majority 
provinces but the general tone of the article is, 
in my opinion, highly provocative. The criticisms 
have been directed ostensibly towards the Con¬ 
gress and the Congress leaders but they are in 
substance and effect criticisms which tend directly 
or indirectly to bring Hindus into hatred and 
contempt and to promote feelings of hatred and 
enmity between Hindus and Muslims. It is the 
substance which the law regards and not the 
shadow. In cases of this kind the test, and thej 
only test, is whether in the opinion of reasona¬ 
ble men the natural and probable effect of what 
is written is to produce or to promote class 
hatred. If that were not so, it would be open to; 
a publisher to make a statement which in form 
is only a criticism of a political party but which 
may nevertheless promote communal strife. The 
Legislature has manifested in unmistakable 
language its intention to prohibit the publication of 
statements whioh are calculated to bring a class or 
seotion of His Majesty’s subjects into hatred or 
contempt or to promote feelings of enmity and 
hatred between different classes of His Majesty’s 
subjects and it is obviously the duty of the Courts 
of law to endeavour loyally to carry out those 
intentions. It is a'well-known legal maxim that 
whatever is prohibited by law to be done directly 
cannot legally be effected by an indirect and cir¬ 
cuitous contrivance, and a transaction will not 
be upheld which is a mere device for carrying into 
effect that which the Legislature has said shall 
not be done. There can be no doubt that the 
present article is calculated to inflame com¬ 
munal passions. Under the cloak of fair comment 
the author has said everything that he wanted 
to say and has vented his communal spleen. 
This case is, in my opinion, similar in many 
ways to the one reported in (1899) 81 1. T. 831 
at p. 333. In that case Lord Halsbury deliver¬ 
ing judgment of the House of Lords observed 
as follows : 

“While mere criticism upon ft manufacture of goods 

is lawful, an imputation upon a man in the way oi 
his trade is, even without special damage, prop^y 
the subject of an action .... It is quite possible to 
make a reflection which, by the mere form of expres¬ 
sion, would seem to be only a criticism of goods, but 
nevertheless would involve a reflection upon the seller 
or maker. Could it be gravely argued that to say of ft 
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fishmonger that he was in the habit of selling decom¬ 
posed lisb would not be a libel on him in the way of 
his trade ? And if so, would it not be a mere juggle 
with language to alter the*, form of that allegation and 
to say that all the fish in A's shop is decomposed ? Or 
to Bay of a baker that such a baker's bread is always 
unwholesome ? In each of these cases you could adopt 
a form of speech which would seem only to deal wiih 
the articlo sold or manufactured, but in each case it 
would tend to, and probably would succeed in, destroy- 
l ing tbe trade of the person thus referred to.” 

In 4G I. A. 176 2 at p. 195 their Lordships of the 
Privy Council said : 

“As regards the question of hatred or contempt of a 
class or section, it was argued that the object of the 
article was to attack the system, notaclassorsection.lt 
may be assumed, for the purposes of this case, that there 
may be reference to a class or section of His Majesty's 
subjects so couched as to show that the attack is merely 
upon a school of opinion, and that unless the language 
is such as to excite hatred or contempt of persons, it 
may escape condemnation. But assuming this, the ap¬ 
pellant remains face to face with the difficulty that 
there is language used in certain of the articles which 
may legitimately be construed as tending by inference 
or suggestion to excite hatred or contempt in such a 
fashion that it may become personal. 

It may well be that tbe primary object was a legiti¬ 
mate attack upon a system, but unless care is taken it 
beoomes diffioult to make a fierce attack upon a system 
without conveying somo imputation upon the class 
which the system makes or whioh carries the system in¬ 
to practice." 


[ 18 ] Nor can it be said that this article 
[is protected under Expl. 4 to sub-a (1) of 

4. According to this explanation words 
" pointing out without malicious intention and 
with an honest view to their removal, matters 
whioh are producing or havo a tendency to 
produce feelings of enmity or hatred between 
different classes of His Majesty’s subjects cannot 
be deemed to be words of the nature described 
in cl. (b) of the said sub-section. The violence 
of the language used by the author leaves no 
doubt in my mind that he was guided by malice 
in what he did. It follows as a consequence that 
this explanation cannot apply. The use of suoh 
•language at a time when communal disturbances 
bad broken out in various parts of the country 
could only have the effect of accentuating com¬ 
munal bitterness. There are times when a spark 
wdl explodes magazine. It is utterances of this 
kmd that provoke communal riots and result in 
the loss of innocent blood the shedding of which 
the author so muoh deplores. I am clearly of the 
opinion that this artiole is repugnant to the 
provisions of ols. (d) and (b) of sub-s. (l) of s. 4 . 

[19] The fourth publication to whioh objection 
has been taken is a poem which has been re- 
produced from the Poetical works of Maulana 
Zafar Ah Khan. It runs as follows : 

lltra Paigam (My message) 

Qo on stepping forward In tbe path of Islam, 

Qo on removing all the heavy stones that oome in 

In order to protect the honour of Muslims .* 110 ™ 7 * 


Even if you have lacs of heads on your shoulders 

have them cut as you march. 

If they shat their cars to tbe word peace. 

Go on giving them the message of war. 

You are Muslims, raise the banner of Tauhid 

(oneness of God.) 

Go on demolishing tbe foundations of polytheism 

and infidelity. 

[20] It is said that this poem was composed 
as long ago as the year 193S, and that it has 
now been reproduced in this paper not with the 
object of exciting communal hatred but with 
the object of bringing the message of the author 
to the notice of the public. Two arguments have 
beemaddressed to us in regard to this poem. The 
first is that it is a message to Muslims who 
worship shrines to refrain from doing so as this 
kind of worship is analogous to the worship of 
idols. Secondly, it i9 said that it is a message to 
the Muslims to raise the banner of Tahuid , that 
is, the oneness of God, and to spread propaganda 
against polytheism and infidelity. The words used 
in the original text are 'shirk' and kufar . Shirk 
means a Paqan the worship of idols, or a plurality 
of deities. Kufar means covering, hiding, con¬ 
cealing, obsourifcy, darkness of light, impiety, 
ungrateful, ingratitude. Those two words have 
been used in the abstract, and it is said that they 
mean nothing more than what they say, namely, 
that the Muslims should go on spreading the pro¬ 
paganda of oneness of God as against polytheism 
and religious darkness in whioh the Kafirs are 
engulfed. Whatever might have been the inten- 
tion of the author when the poem was first com¬ 
posed, it seems to me that the intention of the 
publisher when it appeared in the issue of the 
Zamindar of 8th November was to incite 
persons to crimes of violence or at any rate of 
stirring up olass hatred against the Hindus. The 
least that can be said is that the poem has a 
tendency to bring about these results. As stated 
above, four articles were published that day two 
of which gave items of news in regard to the 
incidonts in Bihar. These items of news were bad 
in themselves inasmuch as they were calculated 
to inoite communal bitterness, but they have 
been held to be proteoted on the ground only 
that they happened to be reports of occurrence. 
The third article is, in my opinion, clearly pro- 
vocative and aotionable. This poem appearing in 
the issue in whioh three artioles relating to the 
incidents in Bihar had already been published 
and in one of which certain leaders of political 
opinion had been abused, could have only one 
meaning, namely, to excite feelings of enmity 
and hatred between the two communities. It is 
possible that if this poem had been read by 
rehgiouB divines it may have conveyed a very 
different meaning, but this poem was likely to be 
read by Zamindars of the province who can sea 
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what meets the eye but cannot discover any 
bidden or ambiguous meaning by reading be- 
tween the lines. A vast majority of them cannot 
be said to be acquainted with abstract proposi¬ 
tions of theology or religion. The article was 
obviously calculated to arouse the fury of 
Muslims against Hindus who as i3 well known 
are idol worshippers and believe in a plurality 
of Gods. The tone and tenor of the poem (ap¬ 
pearing as it does in the issue of 8-1M94G) and 
the arguments and exhortations appear to be 
objectionable. It i3 possible that this pcem was 
inserted with the best of motives, but motives 
are scarcely relevant in matters of this kind. It 
is the effect which a publication is likely to pro¬ 
duce that is to be seen. The advice given to 
several thousands of the readers of this paper 
might naturally result in violence and murder. 
History has established times out of number that 
there are elements in our population small in 
number but reckless and aggressive, who are 
ready to act on such advice and become the 
assassins of their fellow human beings. The lines 
concerning 'jeace' and the ‘message of war’ are 
particularly provocative when they are con¬ 
sidered in relation to the persons who believe in 
a plurality of Gods. The poem falls upder 
els. (d) and (b) and possibly also under cl. (a). 

[ 21 ] For these reasons it seems to me that 
the first, third and fourth articles of the news¬ 
paper contain words of the nature described in 
sub-s. (l) of S. 4. I would hold accordingly. The 
petition will be dismissed but the parties will be 
left to bear their own costs. 

[22] Munir J. — I agree with my brother 
Bhandari that action taken by Government in 
this case was justified but I regret I am unable 
to agree with some of the reasons given by him 
in support of the action. 

[23] It is in my opinion useless, if not 
actually incorrect, to draw upon or invoke the 
principles of liberty of the pres3 in England 
where there is no law requiring the publisher of 
a newspaper to make a deposit or to take out a 
licence or to submit the matter for censorship 
before publication. A newspaper writer in 
England stands on the same footing as the 
writer of a letter and he can publish whatever 
he likes subject to the possibility of the verdict 
of twelve commonplace Engishmen going against 
him if he is required in Court to answer a charge 
of blasphemy, sedition or libel. The position is 
fundamentally different in this country where 
the writer of a newspaper is not only liable for 
publishing obscene matter, sedition and libel but 
also for wounding the religious susceptibilities of 
a class or exciting feelings of hatred and enmity 
between different classes of His Majesty’s subjects. 
Further the Government here exercise what 


A.I.B. 

may be called preventive control on the Press 
under the Indian Press (Emergency Powers) Act 
though it does not dictate or control its policy 
as Governments of some other countries do. The 
sole function of the High Court on being moved 
by a petition under S. 23 of that Act is to deter¬ 
mine whether the writing in respect of which 
action has been taken by Government does or 
does not fall under any of the various clauses 
of sub-s. (l) of s. 4 of the Act. It i3 in the light 
of this simple principle that this case has to be 
approached. 

[24] Learned counsel for the petitioner con¬ 
tends that the first two articles namely, ' Bihar 
ke sat sau mit raqba ko Musalmanon se 
mahrum kar diya gaya" and "Monghyr, Gaya 
aur Patna ke azlaa men Musilmanon ka 
qatl-i-am abhi jari hai" are covered by the 
decision in A. I. R. 1939 Lah. 81, 6 while the 
learned Assistant Legal Remembrancer seeks 
not only to distinguish the present case from 
A. I. R. 1939 Lab. $l c but has also called in ques¬ 
tion the correctness of that decision. The 
ground on which the present case is sought to 
be distinguished from A. I. R. 1939 Lah. 81 0 is 
that the article headed "Bihar ke sat sau mil 
raqba ko Muslmanon se mahrum kar diya" 
contains comment on the incident inasmuch as 
the editor has culled from the correspondents’ 
report the communal and most offensive aspect of 
the incident and splashed it into broad head¬ 
lines. It has, however, not been shown that those 
head-lines in any way misrepresent or go beyond 
the correspondents’ report and I do not see how 
a publication can be brought under S. 4 of the 
Act, if it otherwise does not, merely because it 
has been published in a broader type. 

[25] There is no affidavit in support of the 
allegation that the various places mentioned in 
the report did not cover an area of 700 miles or 
that 14 lacs of Hindus on the one side and one 
lac of Muslims on the other were not involved 
in the incidents. If the Crown intended to allege 
and ask us to accept that these fact3 were not 
true, it was its duty to make such allegation on 
affidavit as required by R. 10 of the rules framed 
by this Court under the Indian Press (Emergency 
Powers) Act. The case cannot, therefore, be 
distinguished on thi3 ground from A. I. R. 1939 
Lah. 81.° 

[26] The correctness of the decision in A.I.R. 
1939 Lah. 81 6 has been questioned before us and 
it mu 3 t be admitted that some of the reasoning 
in the judgment of Bhide J. in that case is open 
to question. The decision emphasises the inten¬ 
tion of the writer and the truth of the incident 
reported, neither of which facts is stated in the 
provision under which action is token in such 
cases and the words used “tend, directly or in- 
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directly" appear at first sight to be wide enough 
to include all publications which have the effect, 
directly or indirectly, of promoting feelings of 
enmity and hatred between different classes of 
His Majesty’s subjects. If a matter or an incident 
is itself capable of producing communal hatred, 
as for instance, the reviling of the women of one 
community by the members of another commun- 

1 ity publication of it must also be held to have 
the tendency to produce that result, and that 
being so, the question whether the news publi¬ 
shed is false or true has no significance except in 
reference to the intention of the writer which 
itself is notexpessly mentioned ns an ingredient 
of the liability. If the incident is in itself had 
enough and can only be described correctly in 
strong language it should not fall within clause 
(h) as interpreted in A. I. R. 1939 Lah. 81° 
bacause ex hypothesi the language is not in- 
temperate or offensive in the sense of its being 
beyond the needs of the situation. Thus, the fact 
that the language used is strong and intemperate 
cannot bo made tho test of liability if the 
tondency of the publication and not the inten- 
tion of tho writer is the determining circumstance. 
An exaggerated and nntruo description of a 
trifling and innocuous incident can briDg about 
tho same result as a correct and faithful descrip, 
tion of a thoroughly bad incident. If, therefore, 

^ the tondency to produce hatred is tho sole test of 
the actionability of a writing, I do not think 
that any emphasis can be laid on the truth of the 
incident described. But if tho intent of the 
writer is a material circumstance the question 
whether the incident was or was not correotly 
described assumes fundamental importance in¬ 
asmuch as malioious intent may be inferred from 
a grossly exaggerated and untrue version of an 
incident. 

[27] The section says nothing about intention 
except in Expl. 4, and in this respect its language 
differs materially from the language of s. 153 A 
Penal Code. It can bo argued, and with con’ 
siderable force, that this change in the phraseology 
of the section must be deliberate, because the 
Legislature must be presumed to have been 
aware of the terms in which a similar act was 
made punishable in another statute. This aspect 
of the seotion has been brought out in several 
decisions and in this respect the deoision in 
A. I. R. 1939 Lah. 81 s runs oounter to the ratio 
decidendi in those cases. But the preoise point 
involved in A I. r. 19 39 Lah. 81» has not been 
the subject of any judicial pronouncement by 
any other High Court except the Rangoon High 

4*« • ■ Vi6W ‘ akG “ th9re in A. L R. 1938 

a,’? a mT d th ° de0i8ion in A 

• . , There 18 no doubt the 

language of Expl. 4 to 8. 4 and of s. 20 of the 


Act makes the language of the main provision 
somewhat ambiguous, and that being the posi¬ 
tion I hold, though not without some hesitation, 
that the result arrived at in A. I. R 1939 Lah.81 8 
was correct, because, though the language of a 
statute is the first test for its interpretation, there 
are other equally important tests, when the 
language is not clear and unambiguous and when 
more than one interpretation is possible. In 
such cases the interpretation that appears to be 
most in accord with reason, convenience and 
justice is to be preferred, and tho benefit of doubt, 
if the statute is a penal statute, should go to the 
subject. 

[ 28 ] This view of the law makes tho articles 
(Bihar he sat sau mil raqba ko Musalmanon 
sc mahrum kar diya gaya and Mongliyr, Gaya 
aur Patna ke azlaa men Musalmanon ke 
qatli-i-am abbi jari hai) published in the issue 
of 8th November nnactionable under the Act. 

[29] In the third article head " Qatil kaun 
liai,” Mr. Gandhi is described in one place as a 
political juggler and in another as a political 
impostor, and it is alleged that the Congress is 
responsible for tho massacre of the Muslims in 
Bihar because in some of the speeches made by 
top ranking leaders of tho Congress just beforo 
the Bihar killing open references to "killing" 
"fighting” and "war” were made. The article 
reproduces five speeches, one by Mr. Gandhi in 
which he is alleged to have said "If you aro to 
die at all, you should die like brave men. You 
should learn how to kill and be killed. The com- 
munity which does not know how to kill has no 
right to live,” the second by the Congress Pre- 
sident Mr. Acharya Kriplani wherein he is nlleg- 
ed to have said, "Tho Muslim League and its 
leaders are responsible for the Noakhali inoident. 
Muslim Goondas not only mercilessly murdered 
tho Hindus, but also forced them to change their 
religion." the third by Mr. Jai Parkash Narain, 
a member ofthe Congress Working Committeo, 
to the effect "Hindus are not afraid of civil war. 
We will fight. If the perverted mind of Jinnah 
can be set right by civil war it shall be done." 
the fourth by a Congress Minister of the Central 
Provinces, who said, "NoakhU inoident cannot 
be forgotten. What would happen if what took 
place in Noakhali is repeated in Congress Pro- 
vinces and the fifth by Pandit Jawaharlal 
Nehru in whioh he is alleged to have said, "If 
the Muslims want war, they shall have it." The 
writer alleges that these speeches had the 
tendency to incite the Hindus of the Congress 
Provinces to violence, and that the Bihar distur¬ 
bances whioh closely followed in the wake of 

7 ere ? ttributabl a to them. The 
article states that m the Muslim majority pro 

vinces the Muslims should deem themselvM to 
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be protectors of the life, property and honour of 
the Hindu minority, and contains an appeal to 
the Muslim followers of the Congress to dis¬ 
sociate themselves from that body, and implicit 
in the article is the adivce that utterances like 
these which allude to “killing," “fighting" and 
"war” should not be made by public men because 
their effect is to produce communal animosity. 

[30] It is argued that since the article holds 
the Congress and Mr. Gandhi responsible for 
the murders and destruction of property in 
Bihar, it falls under cl. (d) and cl. (h) of sub s, (l) 
of s. 4 of the Act. I have held in A. I. R. 
1939 Lah. 81, 6 where I have given full reasons 
for the view that a political party like the 
Congress is not a class within the meaning 
of cl. (d) or cl. (h), and in Naira-i-icaqt's case 
that the criticism of a political leader, in however 
bad a taste, does not bring the writer under 
cl. (h). The attack in this article being on a 
political party and a political leader i9 not in 
my opinion actionable either under cl. (d) or 
cl. (h). If it is conceded that honest criticism of 
a political leader, however offensive it may be to 
that leader or to the political party that he 
leads, does not excite such class hatred as is men¬ 
tioned in cl.(h), it must follow that deliberate insult 
or abuse of him also cannot attract the provisions 
of that clause. To say that in such cases liberty 
ends where vituperation begins is to beg the whole 
question as the argument assumes what has to be 
established. The fact that an attack on a political 
leader is mere criticism and not a deliberate 
misrepresentation of him does not affect the 
ultimate result as an honest and well founded 
criticism of a leader may well excite feelings of 
anger and hatred against the writer, inasumch 
as it is sentiment and unqualified devotion rather 
than reason that makes a man the idol his party. 
Further, it is not an impossible assumption that 
a man who commands profound respect in one 
party may equally strongly be disliked by an¬ 
other party and in such a case if expression of 
feelings of disrespect can arouse class hatred, 
expression of feelings of approbation and respect 
may have the same result. Criticism of a politi¬ 
cal leader includes his criticism not only on the 
ground that the policy he is pursuing is wrong 
but also on the ground that he i9 dishonest or 
selfish in his politics. The mere fact, therefore, 
that the motives of a political leader are question¬ 
ed or that he is accused of inefficiency, dis¬ 
honesty or partiality in his politics cannot bring 
the publication within cl. (h) if honest criticism 
of him does not. Political leaders are subject to 
public criticism aud those who assume that role 
are alive to that result and in a democratic 
country nobody makes heavy weather of such 
criticism. Where motives of a political leader are 


questioned the person who accuses him may be 
responsible under the general law, but be cannot 
be brought under cl. (h). 

[31] I am, therefore, of the view that thisi 
article cannot be brought either under cL (d) or 
under cl. (h) merely because it accuses the 
Congress and its leaders of being responsible for 
bloodshed in Bihar. 

(32] The fourth article of that paper is a j 
9hort poem written by Maulana Zafar Ali Khan 
several years ago which when written was per¬ 
fectly innocuous. It ha?, however, been republish¬ 
ed at a time when communal tension between 
the two communities is at its highest and does, 
therefore, tend to promote feelings of enmity or 
hatred between the Hindus and the Muslims. It, 

i9 not possible to bring this article within 
clause (a), because it falls short of tending to 
incite or encourage the commission of an offence 
involving violence, but there can be little doubt 
that the reference to raising the banner of tauhid 
and demolishing the foundations of Ktifr and 
Shirk has the tendency to produce feelings of 
hatred and enmity between the two com. 
munities. It is argued that reference to Eu/r 
and Shirk is in the abstract and that the attack 
is on the 9ystem and not on a class or section. 

But as pointed out by the Privy Council in 
43 Mad. 14G* in such cases it becomes difficult to 
make an attack upon a system without con- 
veying some imputation upon the class which * 
the system makes or which carries the system 
into practice. I, therefore, consider that the 
publication of thi3 article technically brings the 
petitioner within the purview of cl. (h) of subs. (l) 
of s. 4, Press (Emergency Powers) Act, and 
that action under S. 7 (3) wa9 rightly taken 
against him by the Provincial Government. In 
the circumstances of the case parties shall bear 
their own costs. 

[33] I doubt if Government would have for¬ 
feited a security of Rs. 3000 and demanded 
enhanced security of Rs. 10,000 on the baste of 
this poem alone as such poetic utterances hardly 
produce any tangible result but any reduction in 
such security is a matter for Government. In 
view of the comparatively small security for¬ 
feited and demanded in Partap'scase, 9 judgment 
in which we are announcing to day, it is for 
Government to consider whether the previous 
orders require any modification in the light of 
our findings. 

[ 34 ] Sharif J _ I regret I find myself unable 

to agree with some of the conclusions of my 
learned brothers. Articles 1 and 2 are no more 
than factual news, and as such fully covered by 
A. I. R. 1939 Lah. 81. 6 There is, however, a diff* 
rence of opinion about the other two. Article No. 3 

is headed “who is the murderer?” and in order to - 
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worship in their own way and according to their 
own light. This poem is a stern reminder to all 
those who think that Islam or. for the matter of 
that, the Muslims could be exterminated with 
impunity by force, as was attempted to be done 
in Bihar, that Islam wants to live in peace as 
its very name implies but it has the will and 
courage to resist aggression. It does not preach 
violence, but it dees preach that violence,wherever 
attempted, will be stubbornly resisted. It refers 
to a contingency which might or might not arise. 
If an individual proclaims ‘I shall not take your 
attack lying down,’ he has committed no offence. 
He is protected by the natural right of defend¬ 
ing himself and there is nothing wrong in prin¬ 
ciple to extend the same right to a collection of 
individuals. To advise one community not to 
attack but to resist a wanton attack with all its 
might is not incitement or encouragement to 
‘the commission of any offence of murder or any 
cognisable offence involving violence.' It would 
not become so because there is a danger of some- 
one not adhering to the advice. The words 
themselves must have that tendency and a lurk- 
ing danger alone cannot take their place. The 
fact that no militant doctrine was inculcated 
would be evident from the third article where 
the treatment and protection of the minorities 
in the Muslim majority provinces was cited and 
contrasted with pride. The murderers or robbers 
in any community are not a ‘class’ and no ques¬ 
tion of ‘class hatred’ could arise. They deserve 
the just condemnation of all persons regardless 
of religion or class. It would not be correct to 
read into the poem what is not there and to 
allow fancy conjure up visions which the poet 
himself never dreamed of. In my opinion this 
poem, too, does not offend against the provisions 
of the Press Act. 

[38] For the reasons given above, I would 
hold that the order of forfeiture passed by the 
Provincial Government wa3 not justified and 
deserves to be set aside. 

By the Court _The decision is according 

to the judgment of the majority. The petition is 
dismissed but the parties are directed to bear 
their own costs. 

v n n Petition dismissed. 
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Eamu — Defendant—Appellant v. Gonda 
Ram, Plaintiff and others, Defendants — 
Respondents. 

Second Appeal No. 508 of 1945. Decided on 22-10-1940, 
from decree of Senior Sob-Judge, Mozaffargarb, 
D I- 17-10-1944. 

(a) Civil P. C. (1908), S. 100 — Finding of fact — 
Whether time is of essence of contract. 


Ordinarily, a finding on a question whether time \ra3 
or was not of the essence of a contract is a finding of 
fact. But it is the duty of the Court while deciding such 
a question to be guided by the general principles of law. 
And if in arriving at such a finding the Court wholly 
ignores the principles of law the finding can be question¬ 
ed in second appeal. [Para 2] 

(b) Pre-emption—Right of — Burden of proof. 

The right of pre-emption constitutes an invasion of 
the principle of free contract and the party who comes 
into Court to enforce that right must be careful to 
comply strictly with requirements of law. A pre-emptor 
must establish his right to the property because the 
right is of a piratical nature. It is not nfce=sary for tke 
vendee to prove his case equally convincingly. 

[Para 2] 

(c) Contract Act (1872), S. 55 — Whether time 
is of essence of contract dependsupon substance of 
contract — Compromise—Performance — Bona fide 


attempt. 

It is the substance of the contract and not the letter 
which must be looked at in order to ascertain whether 
the parties, notwithstanding that they named a specific 
time within which completion was to take place, really 
and in substance intended more than that it should 
take place within a reasonable time : 2 A. I. R. 1915 
P. C. 83 ; 11 A. I. R. 1924 Pat. 387 and 18 A. I. R. 
1931 Lah. 205, Bel on. [Para 4] 

In a pre-emption suit a compromise was entered 
into. The terms of the compromise wero that if the 
vendee paid a particular sum by a pirticular date the 
pre-emptor should give up his claim; but otherwise the 
pre-emptor’s claim should be decreed. The vendee before 
the expiry of the time fixed paid into the Court a sum 
which was short of the proper amount by a very small 
amount of about Rs. 2. This was entirely due to ar 
mistake of calculation. 

Held that in the absence of an express provision 
making time of the essence of the contract and in all 
circumstances of the case it must be held that time was 
not of the essence of the contract and performance wa3 
to be rendered within a reasonable time. [Para 7] 

Held also that in view of tho bona fide attempt of 
the vendee to comply with the teyns of the compromise 
the pre-emptor should not be allowed to repudiate it. 

[Para 8] 

Case* referred:— 

1. (15) 2 A. L R. 1915 P. C. 83 : 40 Bom. 289 : 43 
I. A. 26 : 32 I. C. 246 (P. C.), Jamshed Kodaram v. 
Burjorji DhuDjibbai. 

2. (’23) 2 Pat. 906 : 11 A. I. R. 1924 Pat. 387 : 82 
I. C. 505, Mt. Kind Rani Kuer v. Durga Das Narain. 

3. (’31) 18 A. I. R. 1931 Lah 205 : 11 Lah. 699 : 131 
I. C. 371, Raghbir Das v. Sundar Lai. 

Rx>p Chand — for Appellant. 

T Snlttin _for ReSDOndCOt (No. 1). 


Judgment.—The question which falls to be 
determined in this appeal is whether time was of 
the essence of the contract entered into between 
the pre-emptor on the one hand and the vendees 
on the other. It appears that on 11-12-1941, 
Khusbi Ram sold a plot of land to Kamun and 
Mitha for a sum of Bs. 1200 . Gonda Ram there- 
upon brought the present suit for possession by 
pre-emption and suit was decreed in bis favour 
on 10-5-1943 on condition that ho paid a sum 
Bs. icoo to the vendees by the date specified in 
decree. The learned Senior Subordinate Judge to 
whom an appeal was preferred accepted the appeal 
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end remanded the case to the trial Court for 
ascertaining the market value of the property in 
euifc. The trial Court entrusted the task to one 
Malik Ghulam Haider, a pleader of Alipur, who 
was appointed commissioner for the purpose. On 
5-3-1944, the parties came to a compromise in the 
presence of this commissioner according to which 
it was agreed that the vendees would pay a sum 
, of Rs. 500 per bigha to the pre-emptor and that 
», the latter would as a result of this payment 
abandon his claim. The money was to be paid 
by 25-3-1944 failing which the suit was to be 
decreed in favour of the pre-emptor on the as¬ 
sumption that the market value of the property 
was Rs. 335. The vendees deposited a sum of 
Rs. 3,206-4-0 in Court on 24-3-1944, that is, a day 
before the date on which the payment was due. 
On 1-4-1944, the vendees applied to the Court 
that the compromise be recorded. The pre- 
omptor denied the existence of the compromise 
and pleaded that even-if an agreement was arrived 
at between the parties the terms of this agree¬ 
ment had not been complied with. The trial 
Court came to the conclusion that a compromise 
had been reached but that the terms of the com¬ 
promise had not been complied with, inasmuch 
as the vendees had deposited only a sum of 
Rs. 3,206-4-0 instead of a sum of Rs. 3,281.4-0 whioh 
was due to the pre-emptor. A decree was accord- 
ingly granted to the pre-emptor for possession 
of the land in question on payment of a sum of 
\ R& 665 which was mentioned in the agreement 
as the market price of the property. This order 
was affirmed by the Senior Subordinate Judge 
in appeal. The vendees have come to this Court 
in second appeal and the question for this Court 
is whether the Courts below have come to a cor. 
rect determination on point of law. 

[ 2 ] The first question arising in this appeal, 
namely, whether the decision of the Courts below 
that time was of the essence of the contract is or 
\ 8 . t a findin g of fact, is a very short one. 

' Alfc hough ordinarily a finding of this kind is re- 
garded as a finding of faot.Iam inolined to think 
that the finding at which the Courts below have 
arrived in the present case is contrary to the 
(general principles of law and can therefore be 

Zt appeal. The lower Courts 

tom held that time waa of the essence of the 

SnS u £“ Ca3e (a) ^ 041136 the agreement - 

ofThe^Sf^ 0 ^ makeB a 8peoifio men «on 
f t! 8 by whloh P ft y m6 °t was to be made 

a °° ntraot in a compromise case 
255)? atnotly construed. It is true that the 

con3titute3 an invasion of 
the principle of free contract and that the party 

it 0 "? 1 

„ if 1 ! 40 atr,otl y the require. 

11 ^ b6 remembered that 


this is really a vendee's and not a pre-emptor’s 
case. It is an accepted proposition that a pre- 
emptor must establish his right to the property 
because the right is of a practical nature. The 
converse is by no means true. It has nowhere 
been laid down that a vendee must also prove 
his case equally convincingly. The fact that law 
is to be strictly construed with reference to a 
pre-emptor does not lead necessarily to the con¬ 
clusion that the law must also be strictly con¬ 
strued with reference to a vendee. The point at 
issue in the present case was whether time was 
or was not of the essence of the contract. In 
deciding this question, it was obviously the duty 
of the Court to be guided by the principles en¬ 
unciated by their Lordships of the Privy Council 
and by the Courts in this country. As these 
principles appear to have been wholly ignored, 
I am unable to say that the derision of the Courts 
below was a finding of fact the correctness of 
which cannot be contested in second appeal. 

[3] The second and perhaps the more im- 
portanfc question is whether time was in fact of 
the essence of the contract. The general rule is 
that contracts for the performance of which no 
definite time is specified must be carried out 
within a reasonable time; and contracts for the 
performance of which a definite time has been 
fixed must be completed within the time limited. 
In the latter olass of caso9, Courts are always 
willing to give relief against mere lapse of time 
when lapse of time is not essential to the sub¬ 
stance of the contract. In the Courts of Equity 
in England, time was not deemed of the essence 
of the contract unless it had been made so by an 
express stipulation or necessary implication. In 
those Courts time was deemed of the essence of 
the contraot in all cases where it could be 
collected from the terms of the oontraot that the 
parties intended that the time for its completion 
should be strictly adhered to. These principles of 
English law have received statutory recognition 
in this country by the enanctment of s. 55 , Con¬ 
traot Aot whioh is in the following terms : 

•kil Wh ? D 3 ? a I ty a oontraot promises to do a certain 
thing at or before a specified time, or certain things at 

It nr k7 8pBClfied and fails to do any such thing 

at or before specified time, the contraot, or so muoh of 

“SL“ r 1 h 06 ? Performed, becomes voidable at the 

Sit ^ pr iTk lB00 ; if . the intentioa °f the parties was 
that time should be of the essence of the oontraot. 

shmiM intention of the parties that time 

?° uld ° f the ^ence of the contraot, the contraot 

thiL at n b ? x } xno Jddable by the failure to do such 
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performance of the promise at the time agreed, unless, 
at the time of such acceptance, he gives notice to the 
promisor of his intention to do so.” 

[4] This provision of law has come up for 
judicial interpretation in several decided cases. 
In A. I. R. 1916 P. C. 83 1 their Lordships held that 
S. 55 does not lay down any principle which 
differs from those which obtain under the law of 
England as regards contracts to sell land. Under 
that law equity, which governs the rights of the 
parties in cases of specific performance of con- 
tracts to sell real estate, looks not at the letter 
but at the substance of the agreement in order 
to ascertain whether the parties, notwithstanding 
that they named a specific time within which 
completion was to take place, really and in sub¬ 
stance intended more than that it should take 
place within a reasonable time. This authority 
was followed by a Division Bench of the Patna 
High Court in 2 Pat. S06. 2 It was there held that 
where a compromise decree provides that on the 
defendant’s failure to pay the decretal amount 
by a certain date the plaintiff shall be entitled 
to a larger sum, the Court had power to extend 
the time fixed for payment without the consent 
of the plaintiff. At page 903 appear the following 
observations: 

'* On the other hand it seems to be new settled that 
where the agreement is for the payment of money on 
a prescribed date and that upon default of payment on 
that date money or land is to be forfeited, time is not 
of the essence of the contract. Indeed the rule is clear 
that in every case the Court must determine upon the 
facts of that case whether relief against forfeiture is to 
be given or not.” 

[ 5 ] Our own High Court has taken a similar 
view in A. I. R. 1931 Lah. 205. 3 It has held that 
the mere fact that time is specified for the per¬ 
formance of a certain act does not prove that 
time is of the essence of the contract. It is the 
duty of the Courts while construing a contract 
to look to the pith and substance of the agree¬ 
ment and decide whether time was or was not 
essential to the substance of the contract. In a 
recent case (S. A. Ko. 1000 of 1942) Abdul Rashid 
J. examined a number of authorities bearing on 
the point and came to the conclusion that the 
Court has full discretion to extend time for pay- 
ment if upon a review of the entire circum¬ 
stances of the case it came to the conclusion that 
time was not of the essence of the contract. He 
pointed out that time may be of the essence of 
the contract if it appears that a person has 
made a concession as a consideration for the 
contract, as for example, when a decree-holder, 
who has been awarded a particular sum accepts 
a sum in full satisfaction of the decree if it is 
paid by a fixed date. 

[6] Now, can it be collected from the terms 
of the contract in the present case that the par¬ 
ties intended that the time for its completion 
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should be strictly adhered to? The contract was 
in the following terms: 

“ The plaintiff shall receive from the defendants an 
amount at the rate ol Rs. 300, per bigha out of the sale 
consideration paid by him. That is, he shall receive the 
same from the defendants before the Court on 10-3- 
1944, the date fixed and give up his right of pre-emption 
in their favour. The plaintiff has already taken posses¬ 
sion of the land in dispute. Hence the decree passed by 
the Court in favour of the plaintiff shall be considered - 
as cancelled and the defendants shall be entitled to 
take possession of the-land formally through Court. 

The defendant shall pay the amount to the plaintiff 
by 25-3-1944, otherwise the market value of the land 
shall be considered as Rs. 665. The parties have will¬ 
ingly accepted this. In case a breach of the promise on 
the part of the defendants, they (defendants) shall pay 
the plaintiff Rs. 335, out of Rs. 1000, which they have 
already received. The parties shall bear their own costa 
of suit and appeal.” 

[ 7 ] It is true that the contract specified the 
date by which it should be performed but it does 
not expressly declare that time is of its essence. 
On the other hand, the other circumstances in- 
dicate that performance was to be rendered 
within a reasonable time. The vendees purchased 
the land for a sum of Bs. 1200 . The pre-emptor 
brought his suit for possession and obtained a 
decree on condition that he paid a sum of 
rs. 1000 to the* vendees. This decree was set 
aside in appeal and the case was remanded to the 
Court below for ascertaining the market value 
of the land. On 6-3 1944 the parties came to a 
compromise by which it was agreed that the 
pre-emptor would relinquish his claim on receipt f 
of a sum which the pre-emptor estimates at 
rs. 3281-4 0 and the vendees %t rs. 8206-4-0. This 
amount is considerably in excess of the price 
which the vendees are said to have paid and 
grossly in excess of the price which the 
praemptor considers should have been paid for 
it It will thus be seen that the pre-emptor was 
making no concession what so ever to his oppo¬ 
nents. On the other hand, he was driving as hard 
and if I may say so, as unconscionable a bargain 
as he could. The vendees agreed to pay the money, 
by 25 3-1944 but time was not made the essence- 
of the contract either by express stipulation or 
by necessary implication. 

* [8] Nevertheless the vendees have shown the 
utmost anxiety to fulfil their part of the contract 
within the time :specified for the performance 
thereof. On 24-3-1944, that is, a day prior to the 
date fixed for performance, they applied to the 
Court for a direction as to the exact amount of 
money which they were required to pay to the 
pre-emptor. This application was returned to 
them without any order on the ground 
presumably that a Court is not the legal adviser 
of a party to a litigation. The vendees who are 
illiterate Jats of the Ferozepore District calculat¬ 
ed the amount to the best of their ability and 
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found that they were required to deposit only 
a sum of Rs. 3206-4-0. This estimate has been 
found to be incorrect inasmuch as it falls short of 
the real amount by a sum of Rs. X-14 0 according 
to one calculation and Rs. 75 according to an- 
other. The vendees appear to have made genuine 
efforts to comply with the terms of the compro¬ 
mise and they actually paid a substantial sum 
r before the due date. In considering whether 
f, time is the essence of the contract where it is 
not expressly so made by the parties, the fact 
that the pre emptor has got substantial portion of 
what he contracted for is a determining factor. 
The mere fact that a small amount remained 
outstanding owing to a bona fide mistake cannot 
entitle the pre-empfcor to repudiate the contract. 

[9] For these reasons, I would accept the 
appeal, sot aside the order of the Courts below 
and extend the time for specific performance to 
26-11-1946. The vendees have expressed their 
willingness to pay a sum of Rs. 75 to the pre- 
omptor in order that the total amount paid to 
him in accordance with the agreement should 
make up the figure of R9. 3281-4-0. The payment 
of Rs. 75 must be made on or before 25-11-1946 so 
that by that date nothing more remains to be 
paid out of the sum of Rs. 8281-4-0. If the pay. 
ment is made, the suit will stand dismissed with 
costs; if the payment is not made, the appeal will 
be deemed to have been dismissed with costs. 

N. S. Appeal accepted . 

^ - 

A. I. R. (34) 1847 Lahore 365 [C . N. 88.] 
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Abdur Rahman, Mahajan, Cornelius 
Falshaw and S. A. Rahman JJ. 
Duni Ohand A Co. — Appellant v. Narain 
Dass A Co., and another — Respondents . 

Letters Patent Appeal No. 38 of 1946, Decided on 
10-2-1947, from judgment of Din Mohammad and 
Mohammad Sharif JJ., D/-27-2-1946. 

Companies Act (1913), Ss. 152 and 207 — Power 
of liquidator in voluntary winding up to refer to 
arbitration. 

The intention of the statute in regard to references 
to arbitration in the oourse of a volantary windlng-up 
appears dearly from Ss. 162, 205 and 207 (ill) to be 
that the necessary power shall be reserved to the Com¬ 
pany as one of its corporate powers and that it may be 
exercised on the Company’s behalf by the directors. In 
view of the existence of a clear provision in the Aot 
governing the exercise of the right to make references 
to arbitration, it is not permissible to inolude that right 
within the general words employed to define the exeou* 
* a mt powers of a liquidator in els. (d) 

and (i)of S. 179. The liquidator has also no inherent po¬ 
wer to refer a dispute on behalf of the Company to 
arbitration, nor can any suoh power be olaimed for 
him as an incidental power in relation to any of his 
express powers under the Act. Henoe, a liquidator in a 
voluntary winding-np cannot refer any matter to arbi- 
J 5 A. I.B; 1928 All. 558, M. on; 23 A. I. R. 

! M L B - 1085 p - 79 and 
(1921) 2 Ob. D, 164, Diafcny. [Paras. 7,10 and 181 


Abdur Rahman, Mahajan , Falshaw and S. A. 
Rahman JJ.— Even if arbitration may be regarded to 
be one of the methods by which a compromise may be 
arrived at, the power to enter into a compromise, which 
an agent may sometimes possess, cannot authorise him 
to refer the matter to an arbitration so &9 to bind his 
principal unless that power has been expressly conferred 
on him. A resolution to wind up a private limited com¬ 
pany by voluntary liquidation dose not make it extinct 
or incapable of exercising any function whatsoever and 
it does not clothe a voluntary liquidator with the power 
to refer the matter to arbitration on the ground of 
expediency, for, the company can, if desired, resolve so 
to do in spite of liquidation. [Para 14] 

Cases referred 

1. (’28) 50 All. 867 : 15 A. I. R. 1928 All. 553 : 110 
I. C. 695, In the matter of Dehara Dun Mussoorie 
Electricity Tramway Co., Ltd. 

2. (’36) 17 Lab. 722 : 23 A. I. R. 1936 Lab. 721 : 164 
I. C. 393 (F. B.), Sita Ram Balmukund v. Punjab 
National Bank Ltd., Ambala. 

3. (’40) I. L. R. (1940) 1 Cal. 358 : 27 A. I. R. 1940 
Cal. 220 : 188 I. C. 143, Jbirigbat Native Tea Co., 
Ltd. v. B. Gupta. 

4. (*44) I. L. R. (1944) Mad. 385 : 31 A. I. R. 1944 
Mad. 308 : 217 I. O. 399 (F.B.), Catholic Bank Ltd., 
Mangalore v. Albuqnerqae. 

5. (’35) 22 A. I. R. 1935 P. C. 79 : 13 Rang. 256 : 
62 I. A. 100 : 155 I. C. 1 (P. C.), Dawsons Bank Ltd. 
v. Nippon Menkwa Kabushibi Kaish. 

6. (1921) 2 Ch; D. 164 : 90 L. J. Ch. 465 : 125 
L. T. 699, In re Farrow’s Bank Ltd. 

7. (’27) 51 Bom. 908 : 14 A. I. R. 1927 Bom. 565 : 
106 I. C. 616 (F. B.), Chanbasappa v. Basalingayya. 

8. (’28) 15 A. I. R. 1928 Mad. 1025 : 51 Mad. 800 : 
113 I. C. 632 (F. B.), Subbaraju v. Vonkatramaraju. 

9. (1903) 1 K. B. 477 : 72 L. J. K. B. 160 : 88 L. T. 
360, Cycle maker’s Co-operative Supply Co. v. Sims. 

10. (1861) 3 L. T. 81, Dublin City Distillty Ltd. v. 
Doherty. 

R. C. Soni and Jagan Nath Seth —for Appellant. 

D. R. Satchney and Ram Krishcn Juneja for 
Kishori Lai— lor Respondents. 

Order of Reference. 

Din Mohammad and Mohammad Sha. 
rif JJ. — The only question involved in thia 
appeal is whether a liquidator, in a voluntary 
winding up can refer any matter to arbitration. 
Achhru Ram J. # gave a reply in the negative, 
mainly relying on 60 ALL. 867 1 a case decided 
by Mukerjee J. sitting singly. The appellant, 
however, has challenged the correctness of this 
decision, basing his argument, inter alia on some 
of the observations made in a Fall Bench deci¬ 
sion of this Court reported as 17 Lah. 722 . a Thia 
judgment, however, has been dissented from in 
(1940) l oah 358 s and I. L. R. ( 1944 ) Mad. 885.* 
Although the arbitration in the present case was 
under the Arbitration Aot and not under the 
Code of Civil Procedure we yet consider that the 
principles on which the judgment in 17 Lah. 792* 
was based, having been oritioised in the other High 
Courts, may be reconsidered by a larger Benoh. 
We, accordingly, forward thia case to the Hon’ble 
Chief Justice for suoh action as he deems fit. 
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Judgment of the Full Bench. 

Cornelius J. — The facts of the case out of 
which this Letters Patent Appeal arises are as 
follows: A private company with limited liability 
known as Messrs. Narain Das and Company 
Limited went into voluntary liquidation on 
30-7-1935, and R. B. Narain Das, a member of 
the company was appointed the voluntary 
liquidator. In the course of the liquidation, for 
the purpose of settling a claim against the com¬ 
pany by a firm in Ferozepore named Messrs. 
Duni Chand and Company, the liquidator and the 
Ferozepur Company on 29-2-1936, by a writing, 
referred their dispute to the arbitration of one 
Seth Jetha Nand. Seth Jetha Nand made an 
award on 30-6-1936, in which he tabulated certain 
items which were due to Messrs. Duni Chand 
and Company, and certain sums which they 
owed to Messrs. Narain Das and Company 
Limited. It is calculated that a balance of Rs. 
1890 remained due upon this account to Messrs. 
Duni Chand and Company who brought a suit 
on 29-6-1942, on the basis of the award to recover 
this sum, citing as defendants firstly, Messrs. 
Narain Das and Company Limited, secondly, 
Messrs. Narain Das and Company, and thirdly, 
R. B. Narain Das. In the course of the suit, it 
was made to appear that Messrs. Narain Das and 
Company Limited had been finally dissolved, 
and the suit accordingly proceeded against 
defendants 2 and 3 only, on the basis that the 
assets of Messrs. Narain Das and Company 
Limited had come into the hands of Messrs. 
Narain Das and Compnay and that if the assets 
had been applied in satisfaction of the liabilities 
of Messrs. Narain Das and Company Limited to 
the exclusion of the plaintiff’s claim, the volun¬ 
tary liquidator R.B. Narain Das was personally 
liable to make good the plaintiff’s claim. The 
suit was tried by L. Tara Chand Aggarwal, 
Commercial Sub-Judge, Lahore, who held that 
R. B. Narain Das bad no power to refer the dis¬ 
pute to arbitration, and accordingly all proceed¬ 
ings before the arbitrator as well as bi3 award 
were void. Certain other issues were also raised 
in the case, but with these we are no longer 
concerned. The suit w ? as dismissed mainly on the 
finding mentioned above. An appeal was taken 
before the District Judge, who upheld the trial 
Court’s decision on this point, and a further 
appeal to this Court was dismissed on the same 
ground by u 1.? ::/d i’-ingle Judge, who however 
granted the peliant u : er^Scate for the purpose 
of a Letters Patent Appeal. Such an appeal was 
filed and was originally placed before a Division 
Bench consisting of Din Mohammad and Moham¬ 
mad Sharif JJ. who, on 27-2 1946, forwarded 
the case to the Hon'ble the Chief Justice with a re¬ 
commendation that the appeal should be heard by 
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a larger Bench, as it appeared to them to involve 
reconsideration of certain observations made in 
a Full Bench decision of this Court published as 
17 Lah. 722. 2 Accordingly, the appeal has been 
referred to a Bench of five Judges for disposal. 

[ 2 ] In his written statement, R. B. Narain 
Da9 did not make a categorical reply to the 
allegation that he had referred the dispute in 
question to the arbitration of Seth Jetha Nand.^*" 
He said vaguely that : 

"Some alleged disputes so far as defendant 3 remem- 
beres were referred to arbitration, but he does not re¬ 
member the details of reference nor does he remember 
if the alleged reference was in writing.*’ 

The position was corrected by a statement of 
counsel made on his behalf on 22-1-1943, which 
was clearly to the effect that R. B. Narain Das 
acting as liquidator had signed the reference. 
Thus, the only ground upon which the validity 
of the proceedings before the arbitrator culmina- 
ting in his award can be challenged is that 

R. B. Narain Das had no power to refer the dis¬ 
pute to his arbitration on behalf of the company. 
The Courts below have relied mainly upon a 
Single Bench decision of the Allahabad High 
Court published as 50 ALL. 867 * where the 
question was whether an Official Liquidator had 
power to refer a dispute on behalf of the com¬ 
pany in liquidation, to arbitration under Sch. II, 
Civil P. C. The learned Single Judge referred to 

S. 179, Companies Act, 1913, and pointed out . 
that it contained no mention of arbitration. As r 
to the general cl. (l), which permits a liquidator 
"to do all such other acts as may be necessary 
for winding up the affairs of the company and 
distributing its assets” it wa9 held that it related 
exclusively to powers necessary for winding up 
the business of the company, and it was further 
remarked that where as in cl. (a) express power 
to institute legal proceedings had been given, the 
general clause could not be construed as inclu¬ 
ding "a power to refer to private arbitration. 

The learned Judge then referred to S. 152 of the 
Act which empowers companies to refer matters 
to arbitration under the Arbitration Act, and 
on the considerations firstly that the powers 
of a living company may not be co-extensive 
with the powers exercisable by a liquidator and 
secondly that the liquidator's knowledge and in- _ 
formation of men and things may not be co¬ 
extensive with that possessed by the directors, 
concluded that the faot that a living company was 
allowed to refer disputes to arbitration was not 
sufficient for concluding that an Oflioial Liquida¬ 
tor also had the like power. Finally, the learned 
Judge took notice of the fact that under S. 234 
of the Act, the liquidator was conditionally em- 

* powered to compromise certain claims agains 
the company, and on a consideration of the con- 
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trast provided by the absence of a reference to 
arbitration among the powers of the liquidator, 
as well as of certain obvious differences between 
sanction to a compromise of which the terms 
are known to the Court giving sanction and a 
reference to a domestic tribunal whose decision 
could not be foreseen concluded that this power 
was intentionally withheld from the liquidator 
by the Legislature. The learned single Judge of 
t this Court from whose judgment the present 
appeal has been brought agreed with this view, 
which he thought could be extended to the case 
of a liquidator in a voluntary winding-up. Since 
by S. 207 (iv), the latter is invested with all the 
powers of an official liquidator enumerated in 
S. 179, and may exercise them without the leave of 
the Court, the Allahabad precedent affords valua¬ 
ble guidance for the decision of the present case. 

[4] Mr. R. C. Soni for the appellant has 
attempted to argue that a power to refer dis¬ 
putes affecting a company in voluntary liquida¬ 
tion can be 9pelled out of the provisions of the 
Companies Act in favour of the liquidator, and 
that in any case, such a power must be deemed 
to vest in the liquidator as incidental to the 
powers expressly conferred upon him by the 
Act. In support of the first argument, he re¬ 
ferred to Ss. 152, 179, 205 and 207, Companies 
Act. (As the reference wa9 made in 19S6, the 
sections will be considered as they stood prior to 
the extensive amendment of the Act carried out 
^ in 1937.) By S. 152, a company is given power 
to refer differences between itself and any other 
company or person, by written agreement, to 
arbitration, in accordance with the Arbitration 
Act, 1899. In sub-s. ( 2 ), companies are expressly 
empowered to delegate to the arbitrator power 

"to settle any terms or determine any matter capable 
of being lawfully settled or determined by the companies 
themselves, or by their directors or other managing 

Section 205 provides that a company shall cease 
to carry on its business, when it is being wound 
up voluntarily, except for the purpose of bene¬ 
ficial winding-up, and the proviso makes it plain 
that the “corporate state and corporate powers 

of the company shall.continue until it is 

dissolved.** Then, among the consequences which 
are enumerated in S. 207, as following upon a 
voluntary winding up, particular reference was 
made to those enumerated in clauses (iii) and (iv). 
Clause (iii) lays down that upon the appointment 
of a liquidator 

all tho powers of the directors shall oease, except so far 
as the company io general meeting, or the liquidator, 
sanctions the continuance thereof,*' 

and by ch (iv) the liquidator is authorised 
to exercise “all powers by this Aot given to 
the Official Liquidator in a winding-up by the 
Court/* “without the sanction of the Court/* 


The principal section conferring powers upon an 
Official Liquidator is S. 179, which is divided into 
nine clauses, of which els. (a), (d) and (i) need 
special mention. None of the clauses confers, 
directly or indirectly, the powers of referring 
disputes to arbitration. Clause (a) gives the 
liquidator power to “institute or defend any suit 
or prosecution or other legal proceedings ... in 
the name and on behalf of the company/’ cl. (d) 
empowers him “to do all acts and to execute, in 
the name and on behalf of the company, all 
deeds, receipts and other documents and 

cl. (i) confers the residuary power “to do all 
such other things as may be necessary for 
winding up the affair^ of the company and dis¬ 
tributing its assets.” Mr. Soni argued that by 
the operation of cl. (iii) of S. 207, els. (d) and (i) 
of S. 179 read with cl. (iv) of S. 207 should be 
interpreted as conferring upon the liquidator in 
a voluntary winding up, powers to refer to 
arbitration disputes arising in the winding-up, 
which affect the company, on behalf of the 
company. The argument depends upon whether 
or not there are in the Act words which can bo 
interpreted to mean that all the powers of the 
directors, and all the corporate powers of the 
company devolve upon the liquidator when it 
goes into voluntary liquidation, from the moment 
that the liquidator is appointed. The only words 
on which Mr. Soni could rely wore tho words in 
cl. (iii) of s. 207 which render the exercise by the 
directors of corporate powers on behalf of tho 
company, subject to the sanction of the liquidator 
when a voluntary liquidation is in progress. 

[5] Now, a liquidator is an agent employed 
for the purpose of winding up the business of the 
company, and an agent can only exercise such 
powers as are conferred upon him by the princi. 
pal, or by the statute. The powers of a company 
in relation to a winding-up are strictly limited 
by the Act, and do not provide for delegation 
to, or conferment upon, the liquidator of any 
powers by the company. The Act in several 
sections clearly defines and delimits the powers 
of a voluntary ‘liquidator, who, by cl. (ii) of 
43. 207 is to be appointed “for the purpose of 
winding-up the affairs and distributing the 
assets of the company. Tbe Act nowhere employs 
language which can be understood to convey to 
the liquidator plenary powers, co-extensive with 
those exeroisable by the company either before 
or after the commencement of the winding-up. 
On the contrary, there are sections of whioh 
8. 234 may be particularly mentioned, whioh 
dearly provide that in certain very important 
respects, the liquidator oan only aot under the 
authority of the company exeroised under the 
proviso to s. 205, whioh preserves the corporate 
powers of the oompany, notwithstanding that 
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it has gone into voluntary liquidation. Sec. 
tion 234 relates to (a) payment of creditors in full, 
(b) compromises with creditors, involving ac¬ 
ceptance of liability by the company, and (c) 
compromises with debtors, involving relinquish¬ 
ment of rights by the company, and provides 
the liquidator in voluntary winding-up with 
powers to make such payments and effect such 
compromises, subject to the sanction of an ex - 
traordinary resolution of the company . 

[6] It seems to me that since the Act clearly 
delimits the powers exercisable by a liquidator, 
and expressly reserves other powers for exercise 
by the company, in the course of a voluntary 
liquidation, it is not permissible to conclude from 
the mere fact that the liquidator is empowered 
to sanction the exercise of corporate powers on 
behalf of the company, that he is invested with 
all such corporate powers himself. The power of 
sanction is one of the expressed powers of the 
liquidator and its exercise does not, in my opinion, 
involve supersession of the corporate powers 
reserved to the company by the Act. These 
powers still remain with the company, and dis¬ 
cretion whether or not they shall be exercised 
vests exclusively in the company. The functions 
of the liquidator and of the company, in relation 
to the winding-up remain distinct, notwithstand¬ 
ing that the liquidator is given this express 
power of control over the directors' acts. The 
distinctness is emphasized by the fact that such 
control is also exercisable, independently of the 
liquidator by the company. 

[7] The conclusion for which Mr. Soni con¬ 
tends is one which the words of the statute will 
not bear. On the contrary, the intention of the 
statute, in regard to references in the course of 
a voluntary winding-up appear clearly from 
S3. 152, 205, and 207 (iii) to be that the 
necessary power shall be reserved to the com¬ 
pany, as one of its corporate powers, and that it 
may be exercised on the company’s behalf by 
the directors, who by Art. 71 in Sch. I to the 
Act are to manage the business of the company, 
and to exercise all its powers subject to certain 
restrictions. The directors cannot, of course, act 
unless they are empowered by the company in 
general meeting, or by the liquidator, and con¬ 
sequently the decision whether or not the 
references shall be made, rests either with the 
company, or with their statutory agents for the 
exercise of their corporate powers, namely, the 
directors. In view of the existence of clear pro¬ 
vision in the Act governing the exercise of the 
right to make references to arbitration, it is 
obviously not permissible to include the right 
I with the general words employed to define the 
executive and residuary powers of a liquida¬ 
tor in clauses (d) and (i) of S. 179. These 
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words must be construed ejusdem generis with 
the preceding words in the clauses in which they 
appear, as well as in the whole section, and when 
they are so construed, and full effect is given to 
the absence of express mention of arbitration in 
the section, and to the fact that in relation to the 
powers of the company, it is expressly mention¬ 
ed in s. 152, the conclusion cannot be escaped 
that the relevant power has been withheld 
from liquidators by the legislature. 

[8] In support of his argument Mr. Soni re¬ 
ferred to A. I. R. 1935 P. C. 79 6 and (1921) 2 Ch. 

D. 164, C but so far as I can see neither of these 
cases has any bearing upon the question before 

-us. In the first case, the question related to the 
power of instituting and defending suits, which 
plainly belongs to a liquidator in a voluntary 
winding up, under S. 207, cl. (iv), read with 
S. 179, cl. (a). As to the second case, Mr. Soni 
relied upon certin remarks contained in the 
judgment, as conveying the sense that when the 
powers of directors cease on the appointment of 
a liquidator in a voluntary liquidation, all these 
powers are vested in the liquidator. There are 
in fact no words in the judgment in that case 
which can suffice to support such a conclusion, 
and moreover, even if there were, the case could 
hardly provide valuable guidance since it re¬ 
lated to a compulsory liquidation, and the 
decision turned upon the terms of a different 
statute from that which we are called upon to 
interpret. No question arose in that case of the 9 
right of a liquidator to refer a dispute to arbi¬ 
tration. 

[9] It may here be stated that the sole 
question decided by the Full Bench of this 
Court in 17 Lab. 7*22 2 was whether in view of the 
terms of S. 152, it was open to a company to 
make a reference to arbitration otherwise than 
under the Arbitration Act, 1699, i. e. under 
Sch. II, Civil P. C. The judges were unani- 
mous in thinking that S. 152 merely enabled 
companies to act in accordance with the 
Arbitration Act, when they preferred to do so, 
but did not make that procedure obligatory upon 
them. The matter had arisen in relation to a 
reference by parties, one of which was a com¬ 
pany, which had resulted in an award and this 
award had been tiled in the Court of a Subor¬ 
dinate Judge under Sch. II, Civil P. C., whereupon 
it was objected that under S. 152, the award 
could only have been filed in the Court of the 
District Judge. The finding was that the proceed¬ 
ings in the Court of the Subordinate Judge were 
not illegal. Both in regard to the facts as well 
as in relation to the law applying, I can see no 
similarity between that case and the present 
case, and accordingly I do not consider it 
necessary to examine in detail any observation 
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made in that judgment, since this would be 
wholly irrelevant for the purposes of the present 
decision. 

[ 10 ] The argument that a power to refer dis¬ 
putes to arbitration is an incidental power 
belonging to a liquidator proves on examination 
to be equally unsound. It should be remembered 
that the word “incidental” does not imply any 
casual or fortuitous connection. In a legal sense, 
as applied to powers, it means a power which is 
subsidiary to that which has been expressed, and 
of an instrumental nature in relation thereto, 
which is both necessary and proper for the 
carrying into execution of the main power which 
has been expressly conferred. It has been seen 
already that the Act contains provision reserving 
to the company the power to make such refer- 
ences during a voluntary winding up. There 
appears to be no principal power vesting in the 
liquidator of which the execution would be pre- 
vented or appreciably hampered if the power of 
reference were not available. The contention that 
reference to arbitration provides a very expedi¬ 
tious mode of settling disputes can, in the 
circumstances, be given no weight; mere expedi¬ 
tion in this respect cannot justify excess of his 
powers by a liquidator. Mr. Soni attempted to 
draw a parallel between a liquidator in a wind¬ 
ing-up and a receiver in an insolvency, and 
invited reference to the provisions in the Insol¬ 
vency Acts enabling receivers to refer disputes 
concerning the insolvents’ estate to arbitration. 
The comparison only serves to weaken his case, 
for the same legislature, if it had the like inten¬ 
tion in relation to liquidators, might have been 
expected to confer the relevant power on them, 
in the same way. There is an essential difference 
between liquidators and receivers in insolvency 
in the relevant respects, which is that the estate 
of the insolvent vests in the receiver, but the 
liquidator does not become vested with the assets 
and liabilities of the company. He is merely an 
agent provided with statutory powers for wind¬ 
ing up the company's affairs and distributing its 
assets, and this would appear to be the true 
teason why he does not possess (he power of 
referring disputes on behalf of (he company to 
arbitration. As is stated in Comyn’s Digest, Arb. 

D. 2. 

"Every person who has a right which he can dispose 
of is competent to submit questions affecting that right 
to arbitration; and any disabilities that affect tho right 
of disposal will affect his right of submission.** 

The liquidator, not being vested with rights of 
the company therefore possesses no power in 
himself to submit any question whioh involves 
the company's rights to arbitration. It has been 
eeen that the Act requires him to obtain the 
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explicit sanction of the company by an extra¬ 
ordinary resolution, to any compromise involving 
relinquishment of rights or acceptance of liabi¬ 
lity by the company. Now, a compromise is 
essentially a mode of terminating a controversy 
by the method of making mutual concessions, 
as distinguished from adjudication on the basis 
of exact ascertainment of the opposing rights; in 
a compromise “the parties agree not to try it 
out but to settle it between themselves by a give- 
and-take arrangement,,' (Stroud's Judicial Die* 
tionary). It is essential for the purpose of a 
compromise that each party thereto should be 
empowered to make the necessary concessions. 
The terms of s. 284 preclude the possibilty of a 
liquid a tor j having any inherent power to make 
concessions or accept liability on behalf of the 
company, and it is permissible to conclude that 
for this reason he also lacks the power to refer 
a dispute to arbitration on behalf of the company. 
For, arbitration does not differ in kind from 
compromise, but only in point of method. In a 
compromise, the parties themselves make “the 
give-and-take arrangement"; in an arbitration, 
this is done by the arbitrator, and it is obvious 
that the determination of the question how much 
each party is to give and how much it is to take 
may frequently be easier for a neutral person 
than for the contestants themselves. In fact 
“arbitration" i3 one of tho meanings, according 
both to general and to law dictionaries, attaching 
to the word “compromise". For example, in 
Murray’s Dictionary, one of the meanings of tho 
word “compromise" is given as under: "To entrust 
the matter to a person for his decision or award.” 
In Wharton's Law Lexicon, one of tho mean- 
ings given for the word “compromise” is “a 
mutual promise by two or more parties at 
difference to refer the ending of their con¬ 
troversy to arbitrators.” Reference may also 
bo made to the well-known authorities which 
lay down in relation to the word "compromise” 
as used in 0. 23, R. 3, Civil P. 0., that it in- 
oludes an award given by an arbitrator upon 
a reference made to him by the parties in a 
pending suit, without an order of the Court 
authorising such reference. Two Full Benoh 
decisions to this effect are reported as 51 Bom. 
90S 7 and A. I. R. 1928 Mad. 1025. 8 In the former 
case, there ia an observation in the judgment of 
Marten C. J., which may be reproduced with 
advantage. It runs as follows : 

“It is dear then that the word 'compromise' may 
tnolude a referenoe to arbitration. It may also inolude 
arbitration generally, and hence a reference completed 
by an award.** 

I have consequently no doubt in my mind that, 
a liquidator has no inherent power to refer dis. 
putes on behalf of the company to arbitration,! 
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nor can any such power be claimed for him as 
an incidental power in relation to any of his 
express powers under the Act. 

[11] Mr. Soni then argued that notwithstand¬ 
ing that the liquidator may not have been authori¬ 
sed to make the reference, the award is binding 
on the company, in favour of the third party, 
namely Messrs. Duni Chand & Co. and the 
company may seek a remedy separately against 
the liquidator for having acted in excess of his 
powers. In support of this argument, two English 
cases were cited which do not appear to be strictly 
in point. The first is reported as (1903) 1 K. B. 477. 9 
There a compromise had been made by a liquida¬ 
tor of a company in voluntary liquidation of a 
claim by the company against a third party. 
This required the sanction of an extraordinary 
resolution of the company, which had not been 
obtained. Certain other facts appearing from the 
judgment seem to have been special to the case 
e. g. that while the compromise in the case was 
standing another action had been brought in 
respect of the same subject-matter, but the main 
ground upon which the judgment, which was to 
the effect that the compromise was binding on 
the company, proceeded seems to have been to 
have that if the third party could not object to 
the compromise, the liquidator and consequently 
the company must also be bound by it. The 
decision that the third party was bound by the 
compromise rested on an earlier authority. A 
further ground given in support of the decision 
was that the question whether the liquidator had 
obtained sanction was a matter relating to the 
internal management of the company and a stran¬ 
ger dealing with the liquidator was not to see 
that every formality had been duly satisfied in 
relation to the liquidator’s action. These points 
are hardly relevant to the case before us, which 
relates to a decision by an arbitrator, since here 
the question is whether the arbitrator had autho¬ 
rity to act at all. The matter would have been 
different if the liquidator had compromised the 
claim with Messrs. Duni Chand & Co. at a cer¬ 
tain figure; in that case, if the liquidator bad not 
armed himself with authority from the company 
as required by S. 234, before entering into the 
compromise, it might have been argued on behalf 
of Messrs. Duni Chand & Co. that they could 
not be prejudiced as the matter of the sanction 
was one relating to the internal management of 
the company. But here, the decision of the dispute 
was referred to an arbitrator and all his proceed¬ 
ings as well as his award depend for their vali¬ 
dity as against each of the parties thereto, upon 
the validity of the reference by either party, and 
it is clear that the reference on behalf of the 
company was made by a person who had no 
power to do so. Therefore the arbitrator’s proceed¬ 


ings were plainly without jurisdiction and his 
award is without effect. The second case relied 
upon by Mr. Soni is even more remote from the 
facts of the present case. It is (1S61) 3 L. T. 81, 10 
where the question arose as to the competency of 
an appeal filed by a liquidator before the House of 
Lords, which lacked the sanction of the original 
Court. It was found on the basis of authority that 
such leave was not a necessary preliminary, and 
that the liquidator could always appeal at the 
peril, if unsuccessful, of being deprived of his costs. 

[ 12 ] Finally, Mr. Soni argued that in any case 
the award should be held to be valid against 
R. B. Narain Das, but he was unable to deny 
that the award itself did not make R. B. Narain 
Das personally liable, and he was unable to 
suggest any other ground upon which, irrespective 
of the award, R. B. Narain Das could be held 
liable for payment of the money awarded against 
Messrs. Narain Das <fc Co. Ltd. 

[13] For these reasons, I consider that the 
decision of the learned Single judge in this case 
is correct, and I would accordingly dismiss this] 
appeal, but as the plaintiff company is being 
made to suffer on account of having adopted a 
mistaken procedure, for which the liquidator 
R. B. Narain Das was at least equally responsible 
with themselves, and as the legal question was 
not free from difficulty, I would direct that the 
parties should bear their own costs throughout 

[14] Abdur Rahman J.— I agree but would 
like to add that even if arbitration may be regar¬ 
ded to be one of the methods by which a compro¬ 
mise may be arrived at, the power to enter into a 
compromise, which an agent may sometimes 
possess, cannot authorise him to refer the matter 
to an arbitration so as to bind his principal unless 
that power has been expressly conferred on him. A 
resolution to wind up a private limited company 
by voluntary liquidation does not, as suggested by 
learned counsel for the appellant in his address, 
make it extinct or incapable of exercising any 
function whatsoever and it does not clothe a 
voluntary liquidator with the power to refer the 
matter to arbitration on the ground of expediency 
for the company can if desired, resolve so to do 
in spite of liquidation. 

Mahajan J. — I agree both with Cornelius 
and Rahman JJ. 

Falshaw J— So do I. 

S. A. Rahman J.— So do I. 
d.h. Reference answered in the negative. 
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SPECIAL BENCH 

Mohammad Monir, Teja Singh and 
Mohd. Sharif JJ. 

S. Gurbakhsh Singh — Petitioner v. Emperor . 

In the matter of the "Preet Lari ", a monthly 
Punjabi (Gurumuklu) Magazine of Amritsar . 

Criminal Original No. 1 of 1947, Decided on 24-3-1947, 
from order of Governor of the Punjab, D/- 2-1-1947. 

(a) Press (Emergency Powers) Act (1931), S. 4 
4 (1) (d) — Newspaper article — Question whether 

it is hit by Act—Article how to be read—Standard 
to be applied. 

It is a well-known canon of interpretation that in 
order to find out whether a particular article appear¬ 
ing in a paper or a journal is hit by a p?nal enactment 
like the Press (Emergency Powers) Act, because it pro¬ 
duces or tends to produce a certain effect, the article 
must be read as a whole and in a free and liberal 
spirit. It is not fair to pick out a few words or even 
sentences. The standard to be applied is that of an 
average reader belonging to the class of people for 
whom the newspaper or the journal is intended or 
among whom it has circulation and not that a of critic. 

(Para 5) 

Held ('Per majority of Full Bench — A/unir J . 
contra) that the article in question was not hit by 
S. 4 (1) (d) of the Act. [Paras 10 and 11] 

•(b) Press (Emergency Powers) Act (1931), S. 4 
(0(d)—“Government established by law in British 
India"—British Imperialism—Attack on—Effect. 

Per Teja Singh and Sharif JJ. — Munir J. contra 
—The expression "Government established by law in 
British India" in cl. (d) of S. 4 (1) has nothing to do 
with British Imperialism which represents the cult 
of a particular class of politicians whose object is to 
maintain and safeguard the British Empire. Where, 
\ therefore, an article in a newspiper attacks British 
Imperialism for having created an atmosphere of com¬ 
munal hatred and jealousy, it cannot bo said that the 
phrase " British Imperialism" was euphemistically 
used for British Government in India and that, there¬ 
fore, the article tended to bring into hatred or con¬ 
tempt that Government. [Para 8] 

(c) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) — Question as to particular tendency of 
writing — Writer’s intention, if relevant in deter¬ 
mining question. 

Though tho intontion of the writer is not a deoidiog 
factor for the determination of tbo question whether 
or not a writing has a particular tendency, it is not 
altogether irrelevant, particularly so when the plea is 
that the words used do nothing more than bring out 
tbo intention that was uppermost in tho writer’s 
mind : 34 A. I R. 1947 Nag. 1, Rel. on. [Para 9] 

(d) Press (Emergency Powers) Act (1931), S. 4 
(1) (bb) and (d) — Question whether article offends 
against law of sedition or is hit by Press Act — 
Surrounding circumstances, if can be considered— 
Principle to be followed—Difference in clauses and 
S. 124-A, Penal Code—Penal Code (1860), S.124-A. 

In judging whether a particular article offends 
against the law of sedition or is bit by the Press Act 
the Court must take into consideration the surround¬ 
ing circumstances. What was seditious fifty years ago 
is not so now, because the country has advanced politi¬ 
cally and even the British Government has now 
recognised that independence is the birthright of 
Indians. The principle to be followed in finding out 
whether a writing is seditions or whether it is bit by 
ols. (bb) and (d) of S. 4 (1), Press Aot, is the same, 
the only difference being that whereas under 8. 124-A, 


Penal Code, it is necessary to prove sedition as defined 
therein, coder the Pre3s Act, matter which tends 
directly or indirectly to incite to sedition is also included 
and under the Ordinance by which cl. (bb) is inserted 
in S. 4 (1), not only when this is intended but also 
when it is likely to produce that result : 34 A. I. R. 
1947 Nag. 1 and 29 A. I. It. 1942 F. C 22, Rel on. ; 
33 A. I. R. 1946 Lab. 22, Ref. [Para 9] 

(e) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) — Tendency to excite feelings of hatred — 
Words which have become stock-in-trade of 
average politicians, if have such tendency. 

Where the words used in a newspaper article are 
very frequently met both in speeches delivered from 
public platforms and in writings in the public press aod, 
in fact belong to that class of accusations which 
have now become a stock-in-trade of an average politi¬ 
cian; they cannot have the tendency to excite feelingsof 
hatred against the Government: 29 A. I. R. 1942 F C. 
22, Rel. on. [Para 10] 

Cases referred : — 

1. (’42) 29 A.I.R. 1942 F. C. 22 : I. L. R. (1942) Kar. 
F. C. 56 : 1942 F. C. R. 38 : 200 I. C. 269 (F. O.), 
Niharendu Dutt v. Emperor. 

2. (’47) 34 A. I. R. 1947 Nag. 1 : I. L. R. (1946) Nog. 
865 : 226 I. C. 590, Bbagwati Charan v. Provincial 
Government. 

3. (1917) 1917 A. C. 406 : 86 L. J. Cb. 568 : 117 L.T. 
161 : 61 S. J. 478, Bowman v. Secular Society Ltd. 

4. (’46) 33 A. I. R 1946 Lah. 22: 223 I. C. 120 (S.B.), 
Harkishen Singh v. Emperor. 

Oopal Smgh and Gurdev Singh—for Petitioner. 

B. K. Khanna for Advocate-General—lor tho Crown. 

Munir J.—This is an application under S. 29, 
Press (Emergency Powers) Act of 1931, by 
Gurbakash Singh, publisher of the “Preet 
Lari”, a Gurmukhi monthly paper, published 
from Preet Nagar in the district of Amritsar, to 
set aside an order of the Provincial Government 
under sub s, (s) of S. 7 of the Act requiring him to 
deposit with the District Magistrate, Amritsar, 
security to the amount of Rs. 1,000 on the ground 
that tho artiolo headed ll anhera te channan'\ 
published in the combined issue of the paper for 
November and December 1946 contained word9 
of the nature described in olause (d) of sub-s. (l> 
of S. 4, of the Act. 

[ 2 ] The translation of the article ia printed 
at pages 3 to 6 of the paper-book and it i9 un¬ 
necessary to reproduce it verbatim as objection 
is taken only to a few sentences in it. The 
article gives a graphio description of the commu¬ 
nal disturbances that took place at several 
places in this country and alleges that British 
Imperialism wa9 responsible for it. Theartiole 
also refers to some instances of communal har¬ 
mony and unity and there can be no doubt that 
it was with the objeot of promoting oommunal 
concord. The only portion to which objection 
is taken by the Grown is that in which the writer 
holds the British Government in India responsi¬ 
ble for the spread of communal hatred and dis- 
oord. In order to bring out the preoise point 
that requires determination in this case it is 
necessary to reproduce that portion verbatim : 
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"In the first half of this year, a new young tender 
plant was sprouting up in the fertile soil of India. This 
seedling was watered by both Hindus and Muslims and 
Naval ratings and labourers, and it was sprouting forth 
everywhere on the vast soil of India. It was seen 
growing even in those places, where for centuries noth¬ 
ing but creepers of tyranny had grown viz., Indian 
States, and territories of backward Jagirdars. 

Then commenced the second half of the year. British 
Imperialism manoeuvred to unlock towards this young 
plant floods of mutual hatred. The great leaders did 
not check them. The deep-rooted withering creepers 
again began to grow green and the fresh, newly sprou¬ 
ted plant of independence, began to fade. At several 
places, this new seedling was carried away by the 
erosive currents of tbis unleashed water. Only the 
quagmires of hatred were left behind. 

Our slave brethern who were stuck up in these quag¬ 
mires, committed 6uch acts of oppression upon their 
fellow slaves, as the British Imperialism had seldom 
practised during the last 100 years. Processions of 
headless corpses were taken out. Processions of 
human heads fixed on swords and spears were taken 
out. Young innocent children were dashed down from 
four-storey heights. Breasts of even eighty years old 
women were cut and displayed in bazars. Innocent 
babies were tucked up with iron nails and exhibited at 
their doors. This was how the slaves copied the tyran¬ 
nical acts of their masters. All this happened in the 
Tery presence of the foreign forces of their master 
which were standing by. The chief of the master was 
flying above in an aeroplane. Below were yelling the 
people who were being butchered by their brethren. 
When all this happened leaders of both sides were 
quarrelling between themselves in the Imperial Assem¬ 
bly. In the Parliament. Churchill was pointing out 
the bleeding spots of India to the world, and Smut9 
was trying to conceal his own sins by defaming us in 
the Parliament of the world." 

[3] Referring to a locality called Hasanabad, 
which adjoins Noakhali and which remained 
unaffected during the disturbances, the writer 
states that here the Hindus and Muslims joined 
together and thus saved the locality from the 
hands of the goondas. He then goes on to say: 

“One thousand organised peasants by erecting a bund 
of their bodies stopped the flood of haired from carry¬ 
ing away the seedling of independence. The Kisan 
leaders told the people that the riots were the machina¬ 
tions of Imperialism. Thu3 the unity of the people 
saved eighty thousand inhabitants from being ruined. 
Fifty thousand oppressed persons who fled from the hell 
of Naokbali came to this Ilaqa. The bunger-strickeu 
Hindu and Muslim Kisans opened free kitchens for 
those oppressed people and gave them shelter." 

[4] The sole question that falls for decision 
in this application is whether the words repro¬ 
duced above tend, directly or indirectly, to bring 
into hatred or contempt the Government esta¬ 
blished by law in British India so as to attract 
the provisions of cl. (d) of sub s. (l) of S. 4, of 
the Act. Learned counsel for the petitioner 
contends that cl. (d) can apply only if it 
be held that the words to which objection is taken 
are seditious in the sense that they contain a 
tendency to incite its readers to disorder, and in 
support of this contention reference is made to 
the Federal Court decision in A. I. R. 1942 F. C. 


22 . I am unable to accept this restricted and 
limited interpretation of the words in clause (d) 
which are in my opinion wider and more general 
than the language of S. 124 A, Penal Code or of Rule 
$4, sub-R. 6, cl. (e), Defence of India Rules. If as 
matter of construction of the article it be held 
that its words do tend to bring into hatred or con. 
tempt the Government established by law in Bri¬ 
tish India, the provision of cl. (d) would be at¬ 
tracted to it irrespective of whether S. 124 A, Penal 
Code or cl. (e) of sub-r. (e) of Rule 34, Defence J 
of India Rules applies to it or not. Nor can I see 
any warrant for the wide proposition that cl. 
(d) does not apply unless the words of the objec- . 
ted publication exhibit a tendency or intention 
to incite its readers to disorder. In the Federal 
Court case referred to above it was expressly 
ruled that if the words have the tendenoy or the 
intention to bring into hatred or contempt the 
Government established by law, they would also 
come within the purview of cl. (e) of sub-rule 
(G) of Rule 34, Defence of India Rules. As 
I have already pointed out, the present is not 
a case under the Penal Code or the De¬ 
fence of India Rules but under cl. (d) of sub- 
S. (l) of S. 4, Press (Emergency Powers) 
Act, 1931, the words of which are materially 
different from the analogous provision in the 
other two enactments. I have no doubt or hesita¬ 
tion in holding that if a writer accuses the Govern¬ 
ment established by law in British India of 
fomenting or causing that kind of communal/ 
hatred which resulted in the incidents mentioned 
in the article, he would, irrespective of the truth 
of the allegation, render himself liable under 
cl. (d) of sub-s. (1) S. 4, of Press (Emergency 
Powers) Act, inasmuch as the accusation amounts 
to an allegation of abetment of demoniac acts of 
cruelty and barbarism. This, however, does not 
settle the point because it is argued that the 
article does not refer at all to the Government 
established by law in British India but only to 
British Imperialism i. e., the policy of Britain in 
regard to India and other peoples in the same 
position as Indians. Though British Imperialism 
is now a clearly understood expression, in my 
opinion the article in question does also refer to 
the British Government of India,, and must have 
been understood to refer to that Government by 
the readers of the article. The sentenco Our 
slave brethren who were stuck up in these quag¬ 
mires, committed such acts of oppression upon 
their fellow slaves, as the British Imperialism had 
seldom practised during the last one 
years "can only refer to the Government of India 
by the British during the last 100 years. 
Similarly, the sentence “This was how the slaves 
copied the tyrannical acts of their masters 
only allude to the alleged tyrannical acts o 
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British Government in India. The reference to 
"foreign forces”of the master and to the viceroy as 
"chief officer” of the master also lends itself to the 
same construction. I am definitely of che view that 
ibis allegationof designedly creating an atmosphere 
of communal hatred and jealousy which is alleged 
to have culminated in those massacres which are 
described in the article reproduced above, doe3 
have the effect, irrespective of its truth, of creat- 
ing feelings of hatred and contempt against the 
British Government in India and for that reason 
the article falls within cl. (d) of sub-s. ( 1 ) of 
S. 4, Press (Emergency Powers) Act. The action 
objected to was, therefore, rightly taken by the 
Provincial Government and this petition is dis¬ 
missed. But in view of the unobjectionable object 
of the article I would leave the parties to bear 
their own costs. 

[5] Teja Singh J.— It is a well known canon 
of interpretation that in order to find out 
whether a particular article appearing in a paper 
or a journal is hit by a penal enactment like the 
Indian Press (Emergency Powers) Act of 1931, 
because it produces or tends to produce a certain 
effect, the article must be read as a whole and 
in a free and liberal spirit. It is not fair to pick 
out a few words or even sentences. The standard 
to bo applied is that of an average reader belong, 
ing to the class of people for whom the news¬ 
paper or the journal is intended or among whom 
it has circulation and not that of a critic. The 
wtiole on the strength of which the Government 
has taken action in the present case appeared in 
the monthly Punjabi communist journal called 
‘Preet lari’. The original article in Gurmukhi 
covers three pages of fine print and the English 
translation of it runs to about three and a half pages 
of the printed paper book. The learned Advooate 
General admitted before us that most of the article 
was unobjectionable but contended that a few sen¬ 
tences appearing in paras 2 and 8 and one sentence 
in para. 14 were hit by cl. (d) of sub-s (l) of S*4. 

[6] The first paragraph of the artiole briefly 
referred to the birth of the spirit of Indepen¬ 
dence which the author compared ‘’to a tender 
plant sprouting up in the fertile soil of India." 
It said : 

“This seedling was watered by both Hindus and Mus¬ 
lims, and Naval ratings and labourors, and it was 
sprouting forth everywhere on the vast soil of India. 
It was seen growing oven in those places, where for 
•centuries nothing but oreepera of tyranny had grown 
viz., Indian States, and territories of backward 
Jaglrdars." 

The second paragraph referred to the efforts 
alleged to have been made by the British Im- 
perialism to stifle the growth of the “tender 
plant". The paragraph reads as below: 

“Then commenced the second half of the year. 
British Imperialism manoeuvred to unlock towards this 
young plant floods of mutual hatred. The great leaders 


did not check them. The deep-rooted withering cree¬ 
pers again began to grow green and the fresh, newly 
sprouted plant of Independence began to fade. At 
several places, this new seedling was carried away by 
the erosive currents of this unleashed water. Only the 
quagmires of hatred were left behind." 

The words of the third paragraph which 
according to the learned Advocate-General con¬ 
tained the most offensive sentences read a9 
follows: 

‘Our slave brethren who were stuck up in these 
quagmires, committed such acts of oppression upon 
their fellow slaves, as their masters, the British Impe¬ 
rialism, has seldom practised during the last one 
hundred years. Processions of headless corpses were 
taken out. Processions of human beads fixed on 
swords and spears were taken out. YouDg innocent 
children were dashed down from four-storey heights. 
Breasts of even eighty years old women were cut and 
displayed in bazars. Innocent babies were tucked up 
with iron nails and exhibited at their doors. This was 
how the slaves copied the tyrannical acts of their mas¬ 
ters. All this happened in the very presence of the 
foreign forces of their master which were standing by. 
The Chief Officer of the master was flying above in 
an aeroplane. Below were yelling the people who were 
being butchered by their brethren. When all this 
happened leaders of both sides were quarrelling bet¬ 
ween themselves in the Imperial Assembly. In the 
Parliament, Churchill was pointing out the bleeding 
spots of India to the world, and Smuts was trying to 
conceal bis own sins by defaming us in the Parliament 
of the world." 

Paragraphs 4 and 5 said something about the 
Bombay riots which the writer claimed to have 
seen with his own eyes. There was nothing 
striking in paragraph 4. Paragraph 5 reads as 
below : 

"At one time in this city, under these very two 
flags, one of the biggest morcha was launohed against the 
British Imperialism at the time of the Naval Mutiny. 
Now "Jai Hind" and "Allah Ho Akbar" were the 
slogans of murderers." 

The nest paragraph i. e., para. 6 referred to 
the happenings in Calcutta. It was said : 

"Only a few months back at Calcutta people observed 
a joint Hartal for the release of I. N. A. prisoners. 
When the British Army resorted to firing on them* 
both Hindus and Muslims jointly attacked the military 
lorries; the Muslims were shouting "Jai Hind" and the 
Hindus "Allah Ho Akbar." 

Paragraphs 7 and 8 contained a gruesome des¬ 
cription of a " distressing" incident which the 
writer claimed to have witnessed at a chauk 
in Bombay and which left a deep impression 
on his brain. In para. 9 effort was made to 
show that Noakhali, Bihar and places of the 
like did not constitute the whole of India and 
it was said : 

"But this is not the whole of India. Tho wholo of 
India h&s not drowned in tho flood of hatred. Thero 
are many islands of life at several places encircled by 
waters carrying messages of death. At those places tho 
young tender plant whioh sprouted out during the first 
half of this year, is developing its growth." , 

[7] Paragraph 10 contained a condemnation 
of the newspapers which published exaggerated 
and ona-sided news and deplored that such 
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papers made no mention of the efforts made 
both by Hindus and Muslims to save the 
country from the depredations of goondas of 
their own respective communities and the fact 
that Muslim and Hindu labourers of the Cal¬ 
cutta Labour Union formed different joint 
parties and went to extinguish the tlames of 
riot at Noakhali. The subsequent paragraphs 
are devoted to the descriptions of ‘ Islands of 
life”, i. e., the places where people of different 
communities were working together for unity and 
concord. Paragraph 11 begins with the words : 

“Today, I lake you to these islands of life so that 
you may see light in the utter darkness of today, so 
that you may in the disappointment prevailing to day, 
have faith in the beautiful future of India.” 

Then is referred to a letter by one Wali 
UUah, a tramway worker at Calcutta, published 
in thb labourers’ organ “Swadhinta. 1 ” Para- 
graph 12 relates to Hasanabad which the author 
regards “as the biggest island of life which is 
now-a-days surrounded by deadly waters of 
hatred,” and is described in the words : 

“It adjoins the ilaqa of Noakhali and about two miles 
to this side of HasanAbad the forces of death were 
dancing but at Hasanabad and little further in one 
hundred and eighty villages, life was overpowering 
death.” 

Paragraph 13 says: 

“Eighty thousand Hindu and Muslim peasants live in 
those villages. They have been fighting unitedly against 
Jngirdars since 1930 and have been facing the bullets 
of the police together. They are organised os Kisan 
Sabba. When the disturbances began at Noakhali. the 
Kisan Sabha formed a Jatha of one thousand Hindu 
and Muslim volunteers, who saved their village from 
the hands of outside goondas, day and night. The gocndas 
came. They said to Muslim volunteers, “We will kill 
Hindus only and not touch you.” They appealed to 
them in the name of religion; but Hindus and Muslims 
joined together and pushed them back. Thus the forces 
of life and of death grappled with each other day and 
night.” 

The next paragraph (no. 14) which i9 also alleged 
to contain objectionable words may be quoted 
in ex ten so : 

“One thousand organised peasants by erecting a 
Bund of their bodies stopped the flood of hatred from 
carrying away the seedling of Independence. The Kisan 
leaders told the people that the riots were the machina- 
tionsof Imperialism. Thus, the unity *of the people saved 
eightv thousand inhabitants from being ruined. Fifty 
thousand oppressed persons who fled from the hell of 
Noakhali came to this ilaqa. The hunger-stricken 
Hindu and Muslim Kisans opened free kitchens for 
those oppressed people and gave them shelter.” 

The paragraphs that follow describe a few other 
incidents at Hasanabad. The impression that 
these incidents made upon the writer’s mind 
may be given in his own words: 

“I said to myself. Thi9 is not the light of the lamps of 
Kisan watchmen only, but is the ray of hope of the 
Bengal's future. 

When I returned from Hasanabad, I was sure that the 
Light of Hasanabad will gradually overshadow the 
darkness prevailing outside.” 


In the last two paragraphs the writer draws the 
lesson, viz., "mass organisation on the basis of 
equality,” in the following words : “Ordinances 
and military forces only throw dust in the eyes 
of the people. Instead of checking the distur- 
bances, they enhance the powers of Imperialism 
which bring about riots.” 


"The need of the hour is that all patriots should 
unite together against the havoc caused by the distur¬ 
bances. They should rise to the occasion like soldiers 
and learn a lesson from the Light of Hasanabad. They 
should stop the flood of death with a Bund of unity, so 
that the newly sprouted seedlings of Independence may 
grow into a crop, so that in joint battles which are yet 
to take place in new fields this seedliDg may be able to 
grow.” 

[8] The learned Advocate-General contended 
that the phrase “British Imperialism’* was 
euphemistically used for British Government in 
India and the article, therefore, tended to bring! 
into hatred and contempt that Government. 
My learned brother Muhammad Munir J., 
^hose judgment I have had the advantage of| 
reading agrees with the counsel on both these 
points. But with all deference, I do not find it 
possible to accept this contention. British Govern, 
ment in India or "Government established by 
law in India” to quote the exact words of 
clause (d), has nothing to do with British 
Imperialism which represents the cult of a parti-| 
cular class of politicians whose object is to 
maintain and safeguard the British Empire. In 
the present days, even His Majesty’s Govern¬ 
ment in Britain has ceased to be imperialistic, 
but even if it be assumed that they can be de¬ 
scribed as imperialist because they are presiding 
over the whole Empire, no such description can 
apply to the Government established by law in 
British India. Th6 writer of the article has 
scrupulously confined bis criticism to the policy 
of the British Imperialism and there is not a 
word in the article which could bo taken to refer 
to the Indian Government. The learned Advocate- 
General drew our attention to the sentences 
appearing in the middle of the third paragraph 
of the article wherein the word “master” was 
used and he argued that the reference was 
clearly to the Government of India which were 
the masters. But, a reference to the very first 
sentence of the paragraph would show that the 
word "master” is used for British Imperialism. 
The words are: 


“Our slave brethren.committed such acts of 

oppression upon their fellow slaves, as their ‘master' 
the British Imperialism had seldom practised during 
the last one hundred years.” 

The mistake has arisen because of the fact that 
the word “master” (malik) appearing in the 
original before the words “British Imperialism” 
(angrezi samraj) was omitted in the translation 
in the paper book. So, wherever the word 
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“master” is used it means nothing else but 
British Imperialism. As I have already pointed 
out we must look to the whole article and not to 
any particular word or phrase and reading the 
article as a whole, I cannot accept the Advocate. 
General's contention that the impression created 
upon the reader would be that the British 
Government in India wa9 the target of criticism. 

[9] From the extensive quotations that I have 
-- given from the article, it will be seen that the 
main theme of the writer was to promote a 
spirit of communal harmony and unity and it 
was with a view to develop his argument that he 
referred to the "floods of mutual hatred" that 
according to him "British Imperialism manoeuvr¬ 
ed to unlock towards the young plant of Indepen¬ 
dence." It is of course true that the intention of 
the writer is not a deciding factor for the 
determination of the question whether or not a 
writing has a particular tendency, but it is not 
altogether irrelevant, particularly so when the 
plea is that the words used do nothing more 
|than bring out the intention that was uppermost 
in the writer’s mind. In this respect, I cannot 
do better than quote the following passage from 
the judgment of Bose and Puranik JJ. in A. I. R. 
1947 Nag. 1 

“A man’a speech or writings may be likely to pro¬ 
duce a result, the very reverse of wbat was intended. To 
that extent the question of intention is not material. 
But equally matter which is patently not intended to 
\ produce a given result and is so understood by those to 
whom it is addressed and those who are likely to see 
it Is less likely to produce tho result than when the 
intention to produce is clear. To that extent, the inten¬ 
tion of the writer is, in our opinion, material. If he 
intends the result he falls within the ambit of ol. (bb) 
If ho does not intend it, then it is a question of fact 
whether his words, construed in the light of tho atten¬ 
dant circumstances, and viewed in their natural 
environment and surroundings, will be likely to induce 
sedition or tend to do so. His own intention as ex¬ 
pressed by his words, and viewed against the background 
in which they are uttered is, we think, one of the 
attendant circumstances and so is an element whioh 
cannot bo excluded from consideration. 0 . 

My learned brother has taken the view that the 
object of the writer was laudable. I respectfully 
agree with this conclusion and wish only to add 
that this object has not in any way been defeated 
by what the writer said in paras. 2 and 8 or by a 
solitary reference to the "machinations of Im¬ 
perialism” occurring in para. 14.1 again repeat 
that we must take the article as a whole, and if 
one does that one will find that there can be no 
question of its producing any tendenoy to bring 
the Government into hatred or contempt. I 
would conolude by making one other observa¬ 
tion. In judging whether a particular article 
f™“ d8 against the law of sedition or is hit by 
the Press Act, we must take into consideraiion 
the surrounding circumstances. As has been aptly 


observed by eminent Judges, what was seditious 
fifty years ago, is not so now, and the reason for 
this is that the country has advanced politically 
and even the British Government has now re- 
cognised that Independence is the birthright of 
Indians. Time there was when even a cry for 
home rule was penalised, but the conditions are 
quite different now. Thi3 aspect of the matter 
was discussed at considerable length by Gwyer 
C. J., who delivered the judgment of the Federal 
Court in A. I. R. 1942 P. C. 22. 1 Quoting Lord 
Sumner in 1917 A. C. 406, this is what his Lord- 
ship observed: 

"The words, as well as the acts, which tend to en¬ 
danger society differ from time to time in proportion as 
society is stable or insecure in fact, or is believed by its 
reasonable members to be open to assault. In the pre¬ 
sent day meetings and processions are held lawful which 
150 years ago would have been deemed seditious, and 
this is not because the law is weaker or ha3 changed, but 
because, the times having changed, society is stronger 
than before." 

That was a case under R. 34 (6) (o) of tho De- 
fence of India Rules, the words of which were 
analogous to S. 124-A which deals with sedition. 
It was held: 

“Tho first and most fundamental duty of every 
Government is tho preservation of ordy; since order is 
the condition precedent to all civilization and the 
advance of human happiness. It is to this aspect of the 
functions of Government that the offenco of sedition 
stands related. It is the answer of the State to those 
who, for the purpose of attacking or subverting it seek 
to disturb its tranquillity, to create public disturbance and 
to promote disorder, or who incito others to do so. Words 
or writings constitute sedition if they have this intention 
or this tendenoy; and it is easy to soo why they may'also 
constitute sedition, if they seek to bring Government 
into contempt." 

Later on, the learned Judge observed: 

"Publio disorder or tho reasonable anticipation or 
likelihood of publio disorder, is thus tho gist of the 
offence. The acts or words complained of must either 
incite to disorder or must be such as to satisfy reasona¬ 
ble men that that is their intention or tendency.” 

This case was recently followed by a Special 
Bench of our Court in A. I. R. 1946 Lah. 22 4 
wbioh was a oase under the Press Act. Mahajan 
J., who wrote the principal judgment and with 
whom the other two learned Judges agreed 
observed that S. 4 (i) (d), Press (Emergenoy 
Powers) Act, is substantially in the same terms 
as s. 121 -a, Penal Code, and deals with the 
offence of sedition as described in s. 124 -A, Penal 
Code. The learned Advocate-General questioned 
the correctness of Mahajan J.’s view and contend- 
ed that the principles enunciated in the Federal 
Court case could not be applied to a case under 
the Press Aot, because intention was an im¬ 
portant ingredient in an offence of sedition while 
in the case of a writing that is nought to bring 
withm the purview of aub-s. ( 1 ) of s. 4 of the 
Press Act, all that is necessary to see is whether 
it contains any words eto., which tend directly 
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or indirectly to produce a certain effect. I agree 
that there is some distinction between the two 
cases but as has been pointed out by the majority 
judgment in A. I. R. 1947 Nag. l 2 the principle to 
be followed in finding out whether a writing is 
seditious or whether it is hit by els. (bb) and (a) 
of sub-s. (l) of S. 4, Press Act is the same. They 
held that the only difference between sub-cl. (bb) 
and (d) of S. 4 (l), Press (Emergency Powers) 
Act and S. 124A, Penal Code, is that whereas 
under S. 124-A it is necessary to prove sedition 
as defined therein, under the Press Act matter 
which tends directly or indirectly to incite to 
sedition is also included and under the Ordinance 
by which cl. (bb) is inserted in S. 4 (l), not only 
when this is intended but also whpn it is likely 
to produce that result. In other words, the 
element of sedition remains constant in all 
the three cases. Under S. 124-A, it is necessary 
to establish sedition itself. Under S. 4 it is 
enough to establish direct or indirect tendency to 
sedition while under the Ordinance a likelihood 
of sedition is sufficient. 

[10] Assuming, therefore, that it was the 
Government of India to whom the writer ascrib- 
ed the responsibility of fomenting communal 
disunity and of promoting communal riots, the 
question is whether it can be regarded as seditious 
or actionable under cl. (d) of S. 4 (l), Press 
Act. My opinion is that the answer must be in 
the negative for the simple reason that words of 
this kind are very frequently met both in 
speeches delivered from public platforms and 
in writings in the public press. They, in fact, 
belong to that class of accusations which have 
now become a stock-in-trade of an average poli¬ 
tician and for this reason alone they cannot have 
the tendency to excite feelings of hatred against 
the Government. To support my view, I would 
turn to the following passage appearing in the 
judgment of the Chief Justice’ in thel-ederal 

Court cited above: k . , , . - 

"There is an English saying that hard word* break 
no bones; and the wisdom of the common law has long 
refused to regard as actionable any words which, though 
strictly and literally defamatory, would be regarded by 
all reasonable men as no more than mere vulgar abuse. 
Abusive language, even when used about a Government, 
is not necessarily seditious, and there are certain words 
and phrases which have so loDg become the strek-m- 
trade of the demagogue as almost to have lost all real 
meaning.” 

In the result, I would allow the petition and set 
aside the order of the Goverment complained of. 

[11] Mohd. Sharif J. — I agree with my 
learned brother Teja Singh J. that the petition 
be accepted. I can not treat “British Imperialism” 
as synonymous with the Government established 
by law in British India. 

[121 By the Court—As we are not agreed, the 
decision of the majority prevails and the order 


of the Provincial Government is set aside. Par¬ 
ties are directed to bear their own costs. 

V.R. Order set aside . 


A. I. R. (34) 1947 Lahore 366 [C. N. 90.J 

SPECIAL BENCH 

Teja Singh, Bhandari and Mohd. 
Sharif JJ. 

Daily Parbhat , Lahore , through Nanak 
Chand Naz—Petitioner v. Emperor . 

Criminal Original Case No. 33 of 1946, Decided on 17- 
4-1947, from order of Governor of the Punjab, D/- 21-9- 
1946. 

(a) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) and (£/)—'Class or Section’—Meaning of— 
Political party. 

/Per Mohd Shari / J.J —A political body is not a 
‘class’or .section* as the element oftpermanence which the 
'class* or ‘section’ requires is wholly absent in it. It is too 
frequently changing in its complexion, composition and 
political objectives. [Para 6] 

(Per Teja Singh , J.) —If a political party is well de- 
fined and the number of persons owing allegiance to it 
is large enough, it can be regarded as a 'class’ or at 
least a ‘section* of His Majesty’s subjects. [Para 11] 
(Per Bhandari, J.) —A political party cannot fall with¬ 
in the ambit of the expression "class or section” and a 
criticism of the party or its leaders cannot attract the 
provisions of cl. (d) or (h) unless an article read as a 
whole has the tendency of producing or promoting 
class hatred. If that tendency is clearly discernible, the 
article must be deemed to contain words of the naturo 
described in S. 4 (1), notwithstanding the fact that out¬ 
wardly the article purports to be nothing more than the 
criticism of a school of political opinion. [Para 13J f 

(b) Press (Emergency Powers) Act (1931), S. 4 (1) 
(a), (d)iand (h)—Articles in newspaper written with 
particular object but containing criticism of and 
referring to Muslim League in order merely to 
develope the particular theme. 

Four articles were published in the issues of a news¬ 
paper. In the first article the writer approved of the ac¬ 
tion of the Local Government in promulgating an order 
under S. 144, Criminal P. 0. on the occasion of I d day. 
The seoond article was written with a view to condemn 
the writings appearing in one of the Muslim keagu 
papers. The third article was a tirade against another 
local newspaper and was a matter between two rivria to 

trade, the Muslim League being only 
way. The fourth article was an appeal.to the Nationalist 
Muslims. Hindus and Sikhs of thei Ponjab. The articles 
contained strong criticism of the.doinga and actions of 
the Muslim Leaguers. 

Held, (Per Mohd. Sharif, J.j-That though the 
language used was highly provocative and .abusive the 
whole attack being against a polit ca P«*J 
against the entire Muslim community the articles were 
not covered by any of the clauses of a. 4 t j. ^ 

(Per Teja Singli and Bhandari, 
articles confined itself lo the respective'objects with which 

they were written and attention of ^ Muslim 

tracted to them rather than to the criticism o«*• 

League which was merely 'Z 'written 

the particular theme. None of tbei a ** contempt 
with the object of stirring fee W' £?L^sgue. The 
against anyone, not even the o tendency to 

articles read as a whole did not have 
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create or promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects and were not 
hit by S. 4 (Paras 11 and 14] 

Case referred: — 

1. (’35) 22 A.I.R. 1935 All. 369: 156 1. C. 908, Mohan 
Lai v. Emperor. 

Prcm Nath Bhardwaj—toi Petitioner. 

2?asa»f Krishan Khanna , Advocate General—for the 
Crown. 

Mohd. Sharif J. — This is a petition by 
Lala Nanak Chand Naz, publisher of the Daily 
Prabhat (an Urdu Daily), Lahore to set aside 
the order of the Provincial Government declar- 
ing forfeital to His Majesty the sum of Rs. 100 
out of the security deposit of Rs. 1000. The order 
is based on four articles published in the issues 
of 29th August, 31st August and 5th September 
1946, which are said to contain words of the 
nature described in els. (a), (d) and (h) of 
sub s. (l) of s. 4, Press (Emergency Powers) Act, 
23 [xxm] of 1931 read with 8. 16 , Criminal 
Law Amendment Act of 1932. The relevant clau¬ 
ses are as under: 

4. (1) Whenever it appears to the Provincial Govern¬ 
ment that any printing pres3 in respect of which any 
security has been ordered to be deposited under S. 3 is 
used for the purpose of printing or publishing any 
newspaper, book or other document containing any 
words, signs or visible representations whioh— 

(a) incite to or encourage, or tend to incite to or 
to encourage the commission of any offence of mor- 

der or any cognizable offence involving violence. 

or whioh tend,«directly or indirectly_ 

(d) to bring into hatred or contempt, His Majesty or 
vthc Government established by law in British India or 
' the administration of justice in British India or any 
class or section of His Majesty’s subjects in British 
India, or to excite disaffection towards HU Majesty or 
the said Government, or 

(b) to promote feelings of enmity or hatred botween 
different classes of His Majesty’s subjects. 

Explanation. Words pointing out, without malicious in- 
tenUon and with an honest view to their removal, matters 
which are producing or have a tendency to produce feel- 
ings of enm ty or hatred between different classes of HU 
Majesty s subjects shall not be deemed to be words of the 
nature described in olause (h) of this sub-section. 

It ia contended that on a fair and free read¬ 
ing the artiolea in question do not offend against 
the Aot.^The first artiole of 29th August 1946 ia 
headed “Punjab men da fa 144” (section 144 in 
the Punjab.) The writer of this artiole approves 
of the aotion of the local Government in pro. 
mul gating an order under s. 144, Criminal 

# U, on the occasion of the I'd> The 
mam theme is that the followers of Mr. Jinnah 
have spoiled, the sanotity of the month of 
Ramzan a month of abstinence and prayers'’ 
by md^gmg m arson, loot and profusely shed- 

? ? aloutta - The writec de P- 
lorea that the / d ol the Muslima whioh "used 

0fp f* M and tranquility" should 
Sift p ? hA, *“ m of the "assembling of people, 
Mdmg_of meetmga and taking out of pr<W 
fijons, eto. on acoount of the misguided aoti- 


L_ 


vities of the Muslim Leaguers. The learned 
Advocate General submits that under the cloak 
of attacking the Muslim League, the entire 
Muslim community is attacked and feelings of 
'hatred and contempt’ are promoted against it. 
I cannot agree. The religion of Islam is extolled; 
the general behaviour of the Muslims during 
the Ramzan and on the I'd day, is highly 
praised, and the Muslim Leaguers alone are 
castigated for their departure-“from the noble 
and high principles of Islam.” It is a matter 
of common knowledge that the Muslim League 
stands for a separate ‘Sovereign State’ and 
the editor views this ideal as being productive 
of mischief and unrest. 

[2] The second article of 8lst August is headed 
"First put bridle in the mouths of Jinnahites”. 
A local contemporary (a pro-League paper) has 
been taken to task for having "openly incited 
Muslim masses to murder Malik Kbizr Hayat 
Khan when the present Coalition Ministry was 
going to be formed in the Punjab" and for 
having come out with the :threat that "We will 
become Mahmud Ghaznavi. We will produce 
Mohammad Ghauri and Aurangzeb’’ and should 
not now feel offended that the memory of 
these great Muslim Kings had been sullied by 
referring to their oppression and fanatioism. 
The Leaguers should blamo thomselves and 
they could very well demand 'Pakistan' without 
reviving old memories. It is another virulent 
attack on the followers of Mr. Jinnah. 

[3] The third artiole is dated 31-8-194G and is 
headed as "Stunt ki Dad Dijie Pita Ji" 
(appreciate my stunt, dear father). It purports 
to ridicule the "mean son of the mean Mahasha” 
(the editor of Partap). The writer flauntingly 
compares his own cool courage and nobility of 
character in putting up with the threats of 
murder by the Leaguers of which he never 
gave hint to the outside public, with the despi- 
cable conduct of the 'mean son’ in setting fire 
to a few sticks and:falsely proclaiming to the 
world of an attempt at incendiarism to the 
Partap office. It is a matter between two rivals 
in trade and the League was only mentioned 
by the way. 

y *° nrUl article is dated 6-9.1946 and 
is headed Punjab ka Nationalist Musalman, 
Htnduonour Sikhon se” (To the Nationalist 
Muslims, Hindus and Sikhs of the Punjab)/ 

[6] It is a tirade against the Muslim League. 
I give below some passages from this artiole 

"J”? “V ery long one - in <>«*« to show 

what was the purpose behind this writing: 

Piikh Q k n ‘j7 haV8 . be «S n holdiD 8 wt threats in the 
5 ^pressing ideas of using violence asatnut 

amKT A >«*« luTohSK 

Kh&n frankly said that Muslim Leaguers would 
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then act upon "burn and scorch" policy. With this 
object in view an announcement for recruitment of 
volunteers or Ghaziz has been made and the president 
of the Provincial Muslim League issues one inflamatory 
instruction or other. This simply means that by inti¬ 
midating the Nationalist Muslims, Hindus and Sikhs 
of the Punjab, rather by placing before them the 
examples of Calcutta, the Jinnahis are now bent upon 
shedding blood in torrents ior Pakistan. 

(ii) It is not within our power to advise the Jinnahis. 
As they would not adopt the right path, it is no use 
trying to advise them. We, however, want to advise 
the Muslim public of the Punjab not to be deceived by 
the tactics of the Jinnahis at all. 

A reference is then made to an article by Mr. 
Sajjad Zahir published in the Communists’ 
paper, and some extracts from that article are 

quoted. The writer then says: 

If they (the Muslims of the Punjab) just shake of! 
the Jinuahi influence and ponder over those extracts, 
they would realize that they have been put on the 
wrong path." 

(iii) In order to achieve Pakistan of this type the 
Muslim League leaders have adopted the attitude that 
they are at war with their fellow country-men and 
are howling out threats of murder and bloodshed to 
them, but are making secret attempts to come to an 
understanding with the Englishmen. 

(iv) As a consequence of this wrong attitude, wrong 
angle of vision and wrong decision of the Jinnahis, 
communal bias is rampant in the country, religious in¬ 
citements are being caused, threats of murder and 
blood-shed arc being held out, and murderers are being 
encouraged, while humanity standing aside is shedding 
tears. But the responsibility of all this deplorable state 
of affairs rest9 on the Jinnahis. 

(v) Beyond alluding to the fact that this attitudo of 
the Jinnahis has put an obstacle in the way of India’s 
independence, they have thrown the fire of ruination aud 
destruction among the Muslims themselves. As the 
Muslim League Muslims want to keep the Hindus and 
Sikhs of the Punjab under their communal freedom, 
they, too, are not being given the right of self-de¬ 
termination. 

The writer proceeds: 

(vi) From these refined views and arguments it would 
have become clear to the non-leaguer Muslims of the 
Punjab that on account of selfishness Jionahi leader¬ 
ship throws dust into the eyes of the public and wants 
to take advantage of their sacrifices by making them 
run to the mirage of Pakistan . . . The time ha3 come 
when the simple-minded Muslims of the Punjab who 
have been made drunk with the intoxicant of Pakistan, 
should realize the reality and should not waste their 
energy in following such a course, as the outcome of 
this i 9 nothing but that Pakistan cannot at all bo con¬ 
ceded. The right thing is the Congress formula which 
its Working Committee approved at Maulana Azad’s 
motion in its meeting held at Poona. 

The writer ends his articles with the following 

. passage: 

(vii) Bight-thinking Muslim brethrenfwe do not at all 
address the Jinnahis) should consider fully well in what 
way their emancipation lies, whether in the course 

.precribed by Jinnahism or in that proposed by the 
Congress. Being taken in by the oily words of Jinnahis 
they should neither create provocation nor waste 
. their own time. 

[G] From the above passages, there is no room 
left for doubt whatsoever that the entire attack 
..is directed agairat such of the Musalmans as 


believe in the ideology of Pakistan and accept 
Mr. Jinnah as their political leader. It is very 
well known that for some years past, there is a 
bitter and acute controversy raging in the press 
and the country over the two different and op¬ 
posite political ideologies of the League and the 
Congress. While the Muslim League is bending 
all its energies towards the attainment of what is 
called ’Pakistan’ or ’Divided India’, the Con¬ 
gress and the other non-Muslim organizations l, 
are equally unsparing in their efforts to show * 
that “Pakistan” is the way to ruination and de¬ 
struction of the country while united India 
will satisfy the legitimate aspirations of all the 
olasses of people inhabiting this country. The 
language used in the articles is highly provoca¬ 
tive and abusive, but the real question for deter- 
mination is whether such like articles do or do 
not fall within the mischief of S. 4, Press Act. 

It was conceded by the learned Advocate- 
General that a political body, i. e., a group 
of persons held together by the pursuit of a 
common political objective is not a ‘class’ or 
‘section’ of His Majesty's subjects as contempla¬ 
ted in the Press Act. It was, however, argued 
that though ostensibly the writer lays the entire 
blame upon the Muslim Leaguers, his real object 
is to defame the entire Muslim community and 
to bring it into “hatred and contempt’’ and to 
provoke the other communities to fight against 
it. Throughout the articles there is a distinction 
made between the conduct of the Muslim Lea-^ 
guers and those who do not subscribe to its 
creed. It cannot, therefore, be said that the 
Muslim community as a whole was the target 
of the attack. On the other hand, there is a pas¬ 
sionate appeal to the Muslim non-Leaguers to 
assert themselves and support the Congress 
cause. The mere fact that at the present moment 
a large majority of the Muslims may bo siding 
with the Muslim League would not prove that 
an attack on the League, is an attack 
on the community. A political body who- 
ther it consists wholly or predominantly 
of followers of one religious denomina¬ 
tion is nevertheless a political body if the 
activities on account of which it is criticised per¬ 
tain to the political and not to the religious 
sphere. It was held in the ‘Newai Want case 
(criminal Original No. 25 of 1946) that a politi¬ 
cal body is not a "class” or "section” and as 
such the severest criticism and the most provo¬ 
cative language used against the political body 
or its leaders cannot be hit by the Press Act. 
Clause (a) of S. 4, sub-s (1) has no relevancy. 
There was no incitement or encouragement to 
“the commission of any offence of murder or 
any cognizable offence involving violence”, but 
the followers of the Muslim League were 
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accused of having committed murders in Calcutta. 
The articles do not ask the non-Muslims to 
make murderous attacks upon the Muslim 
Leaguer^or otherwise. Similarly, els. (d) and (b) 
which deal with bringing into "hatred or con. 
tempt” "any class or section of His Majesty’s 
aubjeots” would not be applicable, because a 
political body is not a "class" or "section” as it 
requires some element of permanence which is 
r. "'holly absent in the case of political organize, 
tions. They are too frequently changing in their 
complexion, composition and political objectives. 

[7] For the above reasons, I would hold that 
though the articles are couched in very offensive 
language, they relate to the members of the 
Muslim League which is a political body and 
as such are not covered by any of the clauses 
under sub s. ( 1 ) of s. 4 of the Press Act. This 
petition is, therefore, accepted, but in the peculiar 
circumstances of the case parties are directed 
to bear their own coats. 

[8] Toja Singh J.— I agree with my learned 
brother Mohammad Sharif J„ in the conclusion 
reached by him that the petition be accepted 
and the parties be loft to bear their own costs 
but wish to add a few words. 

[9] Of the four' articles on the strength of 
which the Punjab Government has taken action 
the ono published in the issue of the "Parbhat” 
dated 81 .8-1946 under the heading “Stunt hi Dad 

a f/f l ?,» tl . ajt !! ia a tirado “Sainst the editor of 
^ the Partap and there can be no question of 

by 1 S '/’ Pr039 (Em0r g° n °y Powers) 
^xxmuf 1981). In the notice issued to 
the petitioner, ,t was stated that all the four 
articles contained words which in the opinion 
of the Governor of the Punjab were of the 

?1) The fe Cri ^A iV 19 - (a)l (d) and (h) of 8ub ‘ a ' 

(l). The learned Advocate-General conceded be- 

al tJ' B ° far , a9 thIa artiole i9 concerned, 
ol. (a) had no application. He, however, relied 

thTv h d W and ,. (h )' but 1 am of opinion that 
9 M? Z ISt 044 ;? 10 eitber - Tbe ^Plication 
(d) 7 0uld . attraoted if the artiole con- 
tains words which tend directly or indirectly to 
bring into hatred or contempt His Majesty* or 

■ e3tabli8hed hy '“W in British 
Ind.a or the administration of justioe in British 

India or any class or section of His Majesty’s 

M». or to excite “So 
won towards Hia Majesty or the rau\ 

ment and of cl. (b) when the words of the article 
lend a,reo% or iodireotly to promote feel Z 

o H?M-°l S**"* differeot oS 

hrtei if “ ?Dythin e in the actiole which Jm, 
AJl 8 f the ambU of ^t Part of cl. (d) 
™ that. te- "”! 3 urged 

mtiizr ” “ ppelrin * ifi ““ sS 


two paragraphs of the article had the tendency 
to bring into hatred or contempt the Muslim 
community and to promote feelings of enmity 
or hatred between the Muslim community and 
the Hindus. The opening words of the article 
are as follows: 

14 What the readers of the Tarbbat' do not know nor 
have we ever let them know the Gbaziz of tbo Millat- - 
i-Jinnabia who every second or third day eitber abuso 
the Editor of the Tarbbat* on the telephone or bold 
out threats of murder in their letters know very well. 
Such abuses or threats often fall to our lot. But we al¬ 
ways treat them with contempt and consign them to 
the waste paper basket. This is so, because we believe 
in the saying ‘an empty vessai makes much noise'. 
We consider the mean jinnahites, who abuse on tele- 
phone as persons who indulge in amusement and 
recreation.'* 

The firat sentence of the second paragraph 
reads as below: 

‘In out opinion those sons ol Jinnahites who hold 
out threats of mQrder in their letters are oither idle 
persons or the persons who after thoy have finished 
their delicions meals and seated themselves in their 
own or someboby else’s rooms for amusing themselves 
for a while, take up pen and paper, scrible some 
roidy-made sentences, put them in an envelope and po 3 t 
the same." 

These aro the only sentences in the whole 
article to which the learned Advocate-Genoral 
has taken exception. It will bo seen that no 
mention is mado of the Muslim community or 
of Mussalmans in general and it 'is only the 
doings of the followers of Mr. Jinnah that are 
referred to and then if we read the whole artiolo, 
it will be clear that the objeot of the writer was 
not to bring into hatred or contempt the fol- 
lowers of Mr. Jinnah but to develop the point 
that while the editor of the Parbhat had always 
been ignoring the abuses hurled upon and 
threats of murdor etc. held out to him, the editor 
of the Partap had exploited incidents, whioh 
are of very minor character, to his advantage 
as a means of achieving notoriety. This will be 
clear from the following words taken from 
para. 4 of the artiole: 

“But the Partap the newspaper belonging to the 

V? aESm 861 DP a V6 F 80Od 8tunt a be'^e the 
Id. Ae usual some one abused them on the telephone. 

^aYllahashaK headhnes appeared (in tbo Partap) 

Id Kr ^ an 8 Joungar son had been throaten- 

^ i Tha ' sa,d B,U0 ‘ h * d bardly subsided 
^ ® n 5 h “, ^° nd ° n ® W , M S0 ‘ up and published on 
page X of the Partap that its office had been set on 

triS r tl hat ? 0 Wri 4 ter , de30ribe3 the incident and 

lZ t0 rT b \ 0ak thafc the whoIe of it was 
ro Ido n no , ta 8 tee ‘hat the artiole when read 
as a whole has any tendenoy to bring into 
hatred or contempt even the followers of Mr 
Jinnah much leas the Muslim community. 

AS regards tho remaining three artiolee 
there are passages in them that contain a verv 

trong cntioism of the doings And actions’of the 
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followers of Mr. Jinnab, or Jinnahites and 
Jinnahian Leaguers as they are called therein. 
The learned Advocate-General tried to convince 
us that the attacks though apparently directed 
against the followers of Mr. Jinnab, were 
intended for the entire Muslim community and 
consequently they had the tendency, in the first 
place, to create hatred or contempt for that 
community and secondly to promote feelings of 
enmity or hatred between that community and 
the Hindus. I am in agreement with my 
learned brother that there is no force whatso¬ 
ever in the first contention. Every effort is 
made in the article to make out that what was 
being criticised was the policy of, and the 
methods pursued by, the followers of Mr. 
Jinnab and that what the followers of Mr. 
Jinnah were doing was opposed to the teachings 
of Islam. This is what was said in the first 
article "Punjb men Dcfa 144” printed in the 
issue of the paper dated 29-8-1946: 

“The moDth of Ramzan was the month of abstinence 
and prayers for the Muslims. The Prophet of Islam 
ordained them to bow their heads before God and pre¬ 
sent themselves as embodiments of humility, peace 
and sublime morality. They are further ordained not to 
oppress, tease or vex anyone and to prove themselves a 
blessing for all their neighbours, kinsmen and stran¬ 
gers. They had the instructions that if anyone abused 
them during the blessed days of Ramzan, they should 
forbear and not raise their hands.... Is it not deplo¬ 
rable for the believers in a religion which has preached 
so much tolerance and patience that during the month 
of Ramzan the Jinnahites of India, who claim to be the 
followers of Islam, should kindle the fire of mischief 
and disturbance, fix the day of ‘Incitement' get riots 
committed and cause streams of blood to flow in a city 
like Calcutta? Can the true Muslims tolerate the 
existence of such bogus Jinnahian Muslims who defame 
Islam ih the sacred month of Ramzan.’’ 

The article contained a strong plea in support 
of the action taken by the Punjab Government 
under S. 144 and these are the concluding words 
of it: 

“We fully support the precautionary measures of 
the Punjab Government. It would have seriously erred 
if it had not imposed the said restrictions on the occa¬ 
sion of the I’d because the Jinnahian Leaguere are 
bent upon using the weapon of mischief and distur¬ 
bance ... At any rate, we hope that by exercising their 
influence, right thinking and peace loving Muslims will 
not allow disorder to occur in any city, nor will they 
allow the schemes of the fanatics to materialize.’’ 

The second article headed "First put bridle in the 
mouths of Jinnahites” published in the issue of 
31.8-1946 was obviously written with a view to 
condemn the writings appearing in one of the 
Muslim League papers and in order to make 
out his point, the writer started by referring to 
the policy of his own paper and that of papers 
like the 'Tribune* and the ‘Statesman’. It no doubt 
commented upon the doings of the Jinnahites, as 
it described the followers of Mr. Jinnah, and it 
was mentioned therein that 


“these Jinnahites were responsible for the great killing 
of Bengal, they murdered non-Muslims, picking out 
the Hindus particularly and made blood-dripping 
demonstrations of their barbarism and religious fana¬ 
ticism and bigotry," # 

but there wa3 no attack upon Islam or upon 
the Muslim community in general. As regards 
that paper itself, this is what wa3 said in the 
article: 

“When the present Coalition Ministry was going to 
be formed in the Punjab this very paper openly incited 
the Muslim masses to murder Malik Khizar Hayat 
Khan. If this paper had not apologized on the display 
of rod of law it would have realized the consequences. 
If the paper which utters nothing, but abuses and in¬ 
flammatory and hate spreading matter and which had 
several times held out threats to the people saying 
'We will become Mahmud Ghaznvi. We will produoe 
Mohammad Ghauri and Aurangzeb’ is upset now at our 
truth telling, it should first look into its own sleeve. 
Where were these advise-giving papers when at Delhi 
Qazi Isam held out a threat to Nationalist Muslims 
that if they did not join the League within ten days 
they would be punished according to Mahammcdan 
law? 

Later on, it was mentioned : 

“But when the responsibility of this ‘Great Killing 
fell on their shoulders and when we exposed Jinnahites 
in order to condemn the Nadir Shahis, Mahmud 
Ghaznavite and Aurangzebi mentality why did they 
begin to get enraged?'Our position is quite clear. If 
they want that old memories should not be revived 
they must first put bridle in the mouths of Jinnahites 
and tell them not to mention the names of Mahmud 
Ghaznavi, Kasim and Aurangzeb or others in 1946.” 

The concluding sentence of the article was: 

“If the Jinnahites realise this point peace consumig 
activities can at once stop in the country.” 

The third article was an appeal to the Nationa¬ 
list Muslims, Hindus and Sikh9 of the 
Punjab published in the issue of the paper dated 
5-9-1916. It begins by pointing out that the 
threat of Direct Action Day of Mr. Jinnah was 
directed against the Hindus and Sikhs of the 
Punjab and the followers of Mr. Jinnah or the 
Jinnahi leaders, as the writer calls them, had 
started holding out threats in the Punjab and 
expressing ideas of using violence against non- 
Muslims. Then he referred to the speech of one 
of the well-known Muslim League leaders and 

observes: ,, . 4l _ „ . 

“This simply means that by intimidating the Nat¬ 
ionalist Muslims, Hindus and Sikhs of the Punjab, 
rather by placing before them the examples of Calcutta 

the Jinnahites are now bent upon shedding blood m tor¬ 
rents for Pakistan. If the I’d day and the days following 
passed off peacefully, it was not because the Jinnahites did 
hot strive tfieir utmost but because the arrangements 
made by the Government were adequate and \ery 
sound. What is required is that the peace loving 
population of the Punjab should be still “ ore ^ u fi tl0U ®{ 
The Jinnahites will not refrain from kindling the fire of 
violence in the Province." 

The second paragraph begins with the follow- 

“It is not within our power to advise the Jinnahis. 
As they would not adopt the right path, it is no use 
trying to advise them. We, however, want to advise the 
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Moelim public of the Punjab Dot to be deceived by the 
tactics of the Jinnabis at all. These people can bring 
about communal riots by misleading them, but so long 
as there are 48 per cent. Hindus and Sikhs in this 
province, Pakistan would remain as absurd." 

The last paragraph of the article summed up 
the object of the writer. It said: 

From these refiDed views and arguments, it would, 
have become clear to the non-leaguer Muslims of the 
Punjab that on account of sel6sbness Jinnahi leader¬ 
ship throws dust into the eyes of the publio and wants 
to take advantage of their sacrifices by making them 
run to the mirage of Pakistan. 

The time has come when the simple-minded Muslims 
of the Punjab, who have been made drunk with the 
intoxicant of Pakistao, should realize the reality and 
should not waste their energy in following such a course 
as the outcome of this is nothing but that Pakistan 
cannot at all flfe conceded. The right thing is the Con¬ 
gress formula which its Working Committee approved 
at Maulana Azad’s motion in its meeting held at Poona." 

The last words of the article were: 

Ilight thinking Muslim brethren (we do not at all 
address the Jinnahis) should consider folly well in what 
* a fk e i? anci P alion lies, whether in the course pre¬ 
scribed by Jmnabism or in that proposed by CoDgress. 

in b * lhe 0[ 'y *°rds of Jinnabis. they 

CF CrCat ° P r0V0Cftti °n nor waste their own 

n tb J Cann ° l at aU 110111670 freedom b * ^sorting 

tion b £UmM D h g5 p • V . Anothet lbl °g "Orth considera- 
tion is that the Punjab ts not at all an ‘Tslamio" Uaka, 

crntTn ? aS lhe non Maslim population here is 48 per 
cent and even one orore JannahU cannot ignore its 


til] I have given these extensive quotations 
from the articles with two objects. The first is to 
show that by no stretoh of language they can be 

0™ reflect upon fche doiD fi 9 of the entire 
Muslim community and consequently they can 

creftU \ or P romote feelings of contempt 
'for it. The second is to bring out the respective 

^ ea ^ i0le3 ‘ NoD °°farticles was writ- 
ten with the object of stirring feelings of hatred or 

Oi Mr m j in ^r St Xf ny . One, r n0t 6Ven the foUower3 
of Mr. Jmnah or Muslim League. The first arti- 

token hrSJriS already ’ iufltified th0 aotion 
token by the Government under s. 144 , the 

second exposed the polioy of a Muslim League 

tbe third applied to the nS 

S S’S t0 WOrk in accordance 

with the Congress formula, which in the writer’s 

KtoZ j, he °l y way in Which P* a <» 

do maintained in the country. With aU defer 

S 0 t o m fh leMn “ i bKlb ”' 1 »“ “"bMo 

sonbe to the proposition that a political cartv 

^ r t gard6d M a olass Of section 
i-,*™ 8 J? 1 f ubiecta within the meaning of 
clauses (d) and (h) of sub-section (i) ofu M 

a r mc& ' ^ i3 weU defini 
i, number Persons owing allegiance to 

iL u fu en0agh ' i3 no reasoTwhy it 
ahould not be regarded as a class oTat toast a 

Sdirfvi 01 H, K- M f ,eety ’ B 8Qb i 6cta . after alTthe 
Mdwlymg objeot under the provisions of the 

Indian Press (Emergency PoiEem) Act Wto 


put down and penalise the writings appearing in 
newspapers and journals that have the tendency 
to create disorder in the country either by bring¬ 
ing into hatred lhe Government established by 
law or by creating enmity between different 
sections of people and there does not appear to 
me to be any reason why a writing which creates 
serious hatred or enmity between the well-defined 
political parties consisting of large numbers, of 
the nature that is likely to result in an open 
conflict between them should not be hit by the 
Act. I, however, do not consider it necessary to 
go into this point in greater detail because I have 
come to the conclusion that the articles with 
which we are dealing in the present case do 
not have the tendency to create or promote 
feel mgs of enmity or hatred between any politi- 
cal bodies. It must be remembered that by the 
very nature of things whenever a political party 
comes into the field, it must be prepared for 
criticism of its policy as well as of its programme 
and the more fact that the criticism is expressed 
in very strong language, cannot be said to create 
hatred against that party. Hatred implies some¬ 
thing more than disapproval, dissent or even 
condemnation. Distinction in this respect must 
always bo made between the critioism of a poli- 
tical party and that of a religious community 
and what might be objectionable in the case of 
the latter need not be so in the case of the for 
mer. In each case this is a question of fact. And 
then, m order to be able to say whether an article 
has a particular tendency, we must read it as a 

a “ d in a frea ^ liberal spirit and it 
would be grossly unfair to take some sentences 
out of its context (sea in this connection A. I r 
1935 ALL. 869>). If we apply this standard in the 
present case, it wUl be clear that each one of the 

^,7 -' i,SGl£ 0x0 respective objects 
with whioh they were written and attention of 
the readers is attracted to them rather than to 

Sal /' ‘ 0 ‘ Sm , of tbe ^gue and other eubjects 

Si T ely referred in order to develop 
the particular then™ that the writer has in milri 

TSThfL “ d lbat n0M ° f ,hs - is t, 

po M Bhandari J—I concur in the order pro- 

[13] .1 regret I am unable to endorse the nro 

!¥* however £*£ 




her, oemiot fall within i 
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sion “class or section” and a criticism of the 
organisation or its leaders cannot attract the 
provisions of clauses (d) or (h) unless the article 
read ns a whole has the tendency of producing 
or promoting class hatred. If that tendency is 
clearly discernible, the article must be deemed 
to contain words of the nature described in sub¬ 
section (l) of S. 4 notwithstanding the fact that 
outwardly the article purports to be nothing 
more than the criticism of a school of political 
opinion. While a political party may be freely 
criticised or even ridiculed, it is not open to a 
newspaper in this country to make any com¬ 
ments which have the tendency of promoting or 
accentuating communal bitterness. 

[14] I agree with my learned brother Teja 
Singh J., that the articles to which objection has 
jbeen taken do not bring the Muslim community 
into hatred or contempt and do not promote 
feelings of enmity or hatred between different 
'classes of His Majesty's subjects. 

D.H. Petition accepted. 
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FULL BENCH 

Abdul Rasbid C. J., Mahajan and Achhru 

Ram JJ. 

Satish Narain and another — Plaintiffs — 
Appellants v. L. Deoki Nandan and others 
—Defendants — Respondents. 

First Appeal No. 239 of 1944, Decided on 3-4-1947, 
referred by Ram Lall and Achhru Ram JJ. 

(a) Hindu Law—Partition—Son's right to enforce 
partition during father’s life-time — Punjab rule — 
Custom (Punjab). 

There is no bar in the Punjab to a son enforcing 
partition of the joint family property during his father’s 
life-time against bis uncles or other coparceners where 
the father supports his claim to partition : Case lato 
discussed. CPara 19] 

(b) Custom —■ Custom cannot be extended by 

process of logical reasoning. [Para 17J 

Cases referred:—- 

1. (’79) 78 P. R. 1879, Mt. Thakuri v. Ganda Mai. 

2. (’75-77) 1 All. 77, Baldeo Dir? v. Sham Lai. 

3. (’86) 113 P. R. 1886, Nathu Rai v. Mannu Ram. 

4. (’88) 109 P. R. 1888, Kahan Chand v. Sarb Dial. 

5. (’91) 112 P. R. 1891, Fatteh Singh v. Han. 

6. (’95) 105 P. R. 1895, Raja Ram v. Ha D sraj. 

7. (’13) 5 P. R. 1913 : 19 I. C. 11, Tulsi Bam v. Shib 
Das. 

8. (’17) 105 P. R. 1917 : 5 A. I. R. 1918 Lah. 291 : 43 
I. C. 667 (F. B.), Hari Kishen v. Chandu Lai. 

F. C. Mital and Madan Mohan Lai— for Appellants. 
J. L. Kapur , Prem Chand Pandit and Parkash 
Chandar —for Respondents. 

Achhru Ram J— This reference has arisen 
out of a suit brought by Satish Narain, adopted 
eon of one Joti Parahad, an Aggarwal of Hissar, 
and by Bishan Sarup, the subsequently born 
natural son of the said Joti Parshad, against 


Devki Nandan, the natural father of Satish 
Narain plaintiff and the real brother of Joti 
Parshad, Mt. Bhagwati and Mt. Sonheri, the 
widows of Dwarka Parshad and Ghanaham Das, 
his deceased brothers, and Joti Parshad himself 
for partition of the property of the joint Hindu 
family. 

[ 2 ] Mul Chand, the father of Joti Parshad and 
others, died in December 1939. The suit for parti¬ 
tion was instituted on 12-11-1943 originally by ^ 
Satish Narain alone. Bishan Sarup was bom on * 
20-1-1944 during the pendency of the suit and 
was added as a co-plaintiff at some time after 
that. The suit was resisted by Devki Nandan 
defendant alone. All other defendants supported 
the plaintiffs' claim and at a later stage of the 
proceedings in the trial Court Joti Parshad 
defendant even applied to be transposed to the 
side of the plaintiffs but the learned trial Judge 
did not see his way to accede to this request of 
his. One of the pleas raised by Devki Nandan 
was that during the life-time of Joti Parshad the 
plaintiff had no right to sue for partition of the 
joint family property. On this plea the following 
preliminary issue was framed : 

"Have the plaintiffs a locus standi to sue for partition 
during the life-time of their father?” 

[3] Deciding this issue against the plaintiffs 
the learned Subordinate Judge dismissed their 
suit. A first appeal filed by the plaintiff from the 
decree of the learned Subordinate Judge dismis¬ 
sing their suit was heard by a Division Bench/’ 
consisting of myself and my brother D. Ram 
Lall. We referred the following two questions to 

a Full Bench : 

"(1) Whether ib the absence of proof of custom to 
the contrary in the case of a Hindu family governed 
generally by the Mitakshara a son cannot enforce parti¬ 
tion of joint family property during his father’s life¬ 
time ? 

(2) If the answer to the first question be in the nega¬ 
tive, whether a 6on cannot enforce partition of the joint 
family property against his uncles or other coparceners 
even though the father supports his claim to parti¬ 
tion?” 

[4] Inasmuch as after hearing the learned 

counsel for the parties on the second question 
we reached the conclusion that the aforesaid 
question should be answered in the negative 
(affirmative ?) and inasmuch as we were of the 
opinion that our answer to that question was 
sufficient for the disposal of the present appeal 
we did not consider it necessary to hear the 
counsel on the first question or to give any deci¬ 
sion regarding it. .... 

[ 5 ] The earliest reported case in which the 
Chief Court felt called upon to express an opinion 
as to the competency of a Hindu son to main- 
tain a suit for partition of the joint family pro- 
perty during the life-time of his father was 78 
p. R. 1S79. 1 In that case the suit had been 
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brought by a Hindu Tarkhan for possession of 
an ancestral house alienated by his father who 
was still alive on the allegation that the sale 
being without necessity was not binding on him. 
The sale was held to be only partially for neces¬ 
sity and the Bench hearing the appeal in the 
Chief Court had to decide whether the plaintiff 
could be granted a decree for possession of the 
house during his father's life-time or could be 


granted only a declaratory decree. They decided 
against decreeing possession in his favour while 
the father was alive and rested this decision on 
the ground that in the Punjab a Hindu son was 
not entitled to compel his father to make a 
partition of the ancestral estate. In dealing 
with this matter, Smyth J. who wrote the main 
judgment made the following observations at 
p. 218 : 

‘‘It remains only to consider the form of the decree 
to be given in plaintiff's favour. Seeing that if no salo 
had taken place, plaintiff would not have been entitled 
according to custom in the Punjab, to compel his father 
to make a partition of tho ancestral house (Punjab 
Civil Code, S. 9, para. 7), nor yet to compel his father 

nn ar.» • , a P? rtl0n of lhe houae for residence, 1 All. 
/7 i . so Ion # as his father lives, plaintiff shonld 

not get a decree for possession of any part of the house. 
Jforl think Raman's* vendee should bo regarded as 
in , Kean’s shoes, and as Raman could resist 
pla ntiff s claim to possession, £o also should Ganda 
Mall bo entitled to resist it as long as Raman lives ” 

Plowden J. who added a short note expressing 
his concurrence observed as follows: 

V\ hA th ? F°u er ot tho son * com P*l partition, 

the custom is, I believe, in accordance with tho pro- 

\ he Codo ? QOted hy my ,earned colleague. The 

shamnnn 6 n ?K agrc?d *? 10 fche ruJe of the Mitak- 
Romhai i upo “ . th ° p° mt («* Cowell pp. 70-78). The 

fnThettVoof,!» aW aCC ° rd9 WUh ‘ he CU3t0 “ 

[6] It will appear from tho above observations 
that what a Hindu son in the Punjab could 
not, according to the learned Judges, do was to 
compel a partition against the father. These 
observations oannot be taken to debar a son from 
suing for partition of the joint family property 
with the concurrence of the father. The relevant 
passage in the Punjab Civil Code, s. 9 , pafa. 7 , 
relied on by Smyth J. reads as follows: 

Lindas, it is not unusual for tho father, or 
nwn iif . Umb ° nt ’ 10 dlfltribuU > bla pronerty, durinc his 
stftnd fn"thn°’ i Raion ? heirs - and 8 U 0 h distributions 
So be^m pla ?? dispositions. But ho 

the ovont ° d , d : lsiTlhuto against bis will. I n 

tion he ia h RnhiW »° f hU , 7 ish 1 lDg t0 make a diatribu- 
mode of doluSS?- 10 Mctam legal ^triotions in tho 

onRii i “ , r relflV “f t pa83age in CoweU’a Treatise 
follS W ref6rted 10 by Plowden J - as 

a-sss'-sss? 

»*•**■* ssta ssasfBts 


Law hold, as between: a father and his sons in the dis¬ 
tribution of paternal or other ancestral estate, the 
father takes the moveable property absolutely or subject 
only to certain conditions.’ The Court alsoexpressed its 
opinion that there was no right existing in the estate 
during his father’s life against his will; or that if such 
right existed it only accrued upon the happening of 
certain contingencies.” 

[8] Neither of the above texts can be regarded 
as an authority for the view that the existence 
of the father is a bar to the Hindu son's suit 
for partition of joint family estate even where 
his claim to such partition is supported by the 
father. 

[9) The next case in which the Chief Court 
dealt with the subject of a Hindu son’s right to 
call for partition of joint family property was 
113 P. R. 1S96. 3 The question which directly arose 
in tha£ case was that of the liability of a son’s 
undivided interest in the joint family property 
to sale, while his father was still alive, in execu¬ 
tion of a money decree agairisfc him. The learned 
Judges who heard the appeal were of tho opinion 
that tho son’s interest could not, under the 
circumstances, be seized and sold in execution of 
the decree unless the son could bo shown to have 
a right to compel partition of his share during 
his father’s life-time. Holding that he had not 
been shown to possess euch a right they declared 
his undivided interest not be so liable. This 
case can also not be regarded a3 an authority for 
the proposition that even with tho father’s con¬ 
sent and support a son cannot maintain a suit 
for partition of the joint family estate. 

tlOj I may note that the view as to the non¬ 
liability of tho eon’s interest in the joint family 
property to seizure and sale in execution of a 
deoree against him during the father’s life-time 
does no longer hold good and has been expressly 
dissented from in subsequent decisions of this 
Court. 


, . . ..... .ooo ran queauuu oi a nmau 

sons right.to claim partition during the father’s 
life-time did not really arise. The contest in that 
case was between a purchaser of a joint family 
house from the father and a judgment creditor 
of the son who, while the father was yet alive, 

eDforce the payment of his decretai 
debt by the attachment and sale of the son’s 
alleged interest in the house in spite of the Bamo 
having been sold by the father, impogning the 
sale as m excess of the father’s power in so far 
as the son a interest was concerned. The sale was 

vahd and binding on the son. Although 
this finding was quite sufficient for the rejection 

L? ?“? ° f 80n ’ 8 i^gment-oreditor, the 

j! 3 i? Udg63 also hald tbat the B0n ’ 8 interest 
in the house was otherwise also not liable to 

SttE 1 t ?r 8a ! 9 heoause amon S the Brahmans 
of the City of Lahore (the judgment-debtor and 
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hid father were Brahmans of Lahore) the doctrine 
of Mitakshara a3 to a son’s competency to 
enforce the partition of joint property against* 
the father had either been never popularly known 
or acted upon or had long fallen into disuse and 
oblivion. The observations made by me in regard 
to the decision in 113 P. R. 18S6 3 apply also to 
the dicta of the learned Judges in this case. 

[12] In 112 P. R. 1S91 6 the minor sons of a 
Bairagi Sadhu who successfully sued to set aside 
a sale of some ancestral property by their father 
were granted by the Courts below a decree for 
possession of such property though the father 
was still alive. In the Chief Court, the decree for 
possession was converted into one for declara¬ 
tion on the same grounds as found favour with 
the learned Judges who had decided 78 F. R. 
1879. 1 The following were the observations-made 
with regard to the right of a Hindu son in the 
matter of partition of joint family property 
and its implications to bis right to sue for 
possession of property wrongfully alienated by 
the father during the latter's lifetime: 

“It bos been found (even among the higher castes of 
Hindus in the Punjab) that a son cannot compel a par¬ 
tition of the ancestral property during his father's 
life-time and if this principle is correct it appears to ub 
to cut away the only possible foundation for the argu¬ 
ment that a claim for possession will lie, though the 
alienor is still living.” 

[13] In 105 P. R. 1895® the parties to which 
were Hindu Rajputs of Naraingrah tabsiL in the 
Ambala district who lived on agriculture were 
held to be governed by agricultural custom. The 
case having been decided on the basis of such 
custom and with special reference to the entries 
in the Riwaj-i-am of the Tahsil can furnish no 
guidance in a case arising under Hindu law. 
However, it is noticeable that even in this case 
only the right of the sons to enforce partition 
against their father's will was negatived and it 
was not held that the sons fiould not claim par¬ 
tition even with the father’s concurrence. % 

[14] In 5 P. R. 1913 7 the sons of one Shiv 
Das, an Arora of Sialkot district, sued their 
father for partition of ancestral land. Their claim 
to partition was very stoutly resisted by Shiv 
Das and they were held to have no right to 
enforce partition against him. 

[15] In 105 P. R. 1917 8 one of the sons of a 
Khatri, resident of a Amritsar, brought a suit 
for possession of his one-fifth share by partition 
against his father, brothers and mother who all 
joined in contesting the suit. The trial Court 
dismissed the suit on the ground that in the 
Punjab, in the absence of a custom to the con¬ 
trary, a Hindu son could not enforce partition 
of joint family property during his father’s life¬ 
time and against his will. On appeal to the 
Chief Court, the matter was referred to a Full 


Bench which affirmed the decision of the learned 
trial Judge and held that in the Punjab a son / 
seeking to enforce partition of the joint family 
estate against his father could do so only if he 
could prove a special custom to that effect. 

[16] It will be noticed that in all these cases 

the only question which arose for decision, or on 
which it was otherwise considered necessary to 
express an opinion, was whether the son could 
compel partition against the will of the father. 
Our attention was not drawn by the learned 
counsel for the respondents to any decided case 
in which the right of a son to sue, during his 
father's life-time, for partition of the joint family 
estate with the concurrence or support of the 
father may have been negatived, or in which 
co-parceners other than the father may have 
successfully resisted such a suit on the ground of 
the plaintiff’s want of locus standi to sue, in 
spite of the father having actually supported the 
claim. _ i 

[17] Whatever ground there may be for 
denying to a son in a Mitakshara family in the 
Punjab the right to compel partition of the joint 
family estate against the father, it cannot bo 
taken to justify the denial to* him of the right to 
claim partition against other coparceners where 
the father does not oppose his claim. It is well 
settled that custom cannot be extended by a 
process of logical reasoning. Even if the view 
taken in the Full Bench decision in 105 P. R. - 
1917 8 as to a custom having either always exis-* 
ted or, due to the peculiar conditions prevailing 
there, as to such a custom having grown up in 
the Punjab, disentitling a Hindu son in a 
Mitakshara joint family, quite contrary to the 
well recognised rule of the Mitakshara, to com - 
pel partition of the joint family estate during 
his father’s life-time and against his will be 
assumed to be correct, there can bo no justifica¬ 
tion at all for extending the custom so as to 
cover cases where the son does not claim parti¬ 
tion against the father’s will and where his claim 
to partition is in faot supported by the father. 

[18] In suits for partition defendants who 
support the plaintiff's claim to partition are 
virtually in the same position as the plaintiff 
himself and they or any one or more of them 
can ask for the separation of his or their share 
or shares in the joint estate without being actual¬ 
ly transposed to the side of the plaintiff. The 
suit for partition brought by the son in which 
the father as defendant supports the plaintiff 
may therefore be regarded for all practical pur¬ 
poses as a suit by the father himself even with¬ 
out his becoming a co-plaintiff. 

[19] For the reasons given al> 9 ve, quite 
regardless of the answer that might be returned 
to the first question, I would answer the second 
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question in the affirmative and would hold that 
there is no bar in the Punjab to a son enforcing 
partition of the joint family property against 
his uncles or other coparceners where the father 
supports his claim to partition. 

Abdul Rashid C. J.—I agree. 

Mahajan J—I agree. 

V -R B. Answer accordingly . 
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Cornelius and Falshaw JJ. 

Mohd. Rafi — Convict — Appellant v. 
Emperor. 

Criminal Appeal No. 160 of 1947, Decided on 17-4- 
1947, from order of Addl. Sessions Judge, Amritsar, 
D/-21-1-1947. 

Penal Code (I860), Ss. 102 and 105 - Com- 
mencement of right of private defence of body and 
property—Distinction. 

Although both in the case of the right of private 
defence of property and that of the right of private 
defence of the body the right commences when there ia 
a reasonable apprehension of harm, the circumstances 
under which there can be said to be a reasonable appre¬ 
hension differ, a more threat being sufficient in the 
case of an attack on the person, whereas in the case of 
an attack on property there must be something more 
than a mere threat and it must bo a threat which is 
so imminent as to amount to an attempt to commit 
the offence. [p ft ra 6 j 

A party of persons inoluding the deceased armed 
with deadly weapons were advancing towards the accu¬ 
sed s house in a threatening manner. At the same 
J) time they wero shouting out threats of setting fire to 
tbo house. But tkoy had neither torches nor inflam¬ 
mable materials nor was any attempt of any kind to set 
Oro made. Accused who was standing in front of his 
house shot and fatally wounded tho deceased at a dis¬ 
tance of about 11 to 14 feet while he was advancing 
towards him : * 

Held that under the oircumstances the accused was 
not entitled to succeed on the pica of private defence 
or property, but the accused did not exceed the right 
or-defenco of the body. [Paras 6, 7] 

J. Q. Sethi and jR. L. Kohli —for Appellant. 

8. Kartar Singh Chawla (A.L.R.) % and Madan 
Mohan for Advocated Qtneral—ioz the Crown. 

Falshaw J. — Mohammad Rafi, appellant 
has appealed against his conviction under s. 802 
Penal Code, by the Additional Sessions Judge,’ 
Amritsar, and sentence of transportation for 
life. 


[ 2 ] It is not in dispute that sometime soon 
after 6-80 p.m. on 29-8.1946 Mohammad Rafi 
appellant shot Ibrahim deceased dead with a 
shot-gun at dose range in the lane outsido his 
house at Attari, and the only question for deci¬ 
sion is whether his aotion in shooting the deceas- 
ed was Justified ag having been don0 ex0rcise 

of the right of defence of person and property. 

[8] Up to a point, the faots are not really in 
dispute. The acoused is a Kashmiri Butt by 
caste as is Ghulam Mohammad P.W. 7 the 
brother of Ibrahhn deceased, and relations 


between these brothers and the family of the 
accused had become strained quite a long time 
ago because Ghulam Mohammad and Ibrahim 
had not been invited to a certain marriage, 
and this had led, according to Ghulam Moham. 
mad, to a partial boycott of the family of the 
accused by other persons of the brotherhood. 
Moreover, about two years before the occurrence, 
a bicycle belonging to Sheikh Ghulam Mabam- 
mad, P. w. 10 was alleged to have been stolen 
and the bicyle in question was recovered from 
the possession of Mohammad Rafi accused. A 
report of the theft was first made to the police 
but the police took no action in the matter and 
a private complaint was filed on the basis of 
which Mohammad Rafi was prosecuted along 
with a man named Dial Singh but Mohammad 
Rafi was discharged and Dial Singh was acquit¬ 
ted. Tho police also instituted a case under 
8. 182 , Penal Code against Sheikh Ghulam 
Mohammad and this was pending at the time 
of the present occurrence. Sheikh Allaha 
Rakha p. w. 9 is the brother of Sheikh 
Ghulam Mohammad and tho connection be¬ 
tween those two brothers and the deceased and 
his brother appears to be that Sheikh Ghulam 
Mohammad had taken advantage of the estran¬ 
gement between the family of tho accused and 
the deceased and his brother to obtain witnesses 


in support of his theit case from their party, 
it being admitted by Ghulam Mohammad p. w. 
7 that a brother and a cousin of his had 
appeared as witnesses in tho case. Tho matter 
of the bioyole itself had apparently been settled as 
Sheikh Ghulam Mohammad brought a civil suit 
against Mohammad Rafi and Dial Singh in 
which as shown by the certified copy Ex. p. f. 
a consent decree for possession of the bicycle 
was passed on 14-1M945, but the ill-feeling 
between the parties was still very much alive 
at tho time of the occurrence owing to the 
pendenoy of the case under s. 82 , Penal Code, 

[4] On the evening of the occurrence about 
half an hour before it actually took place accord¬ 
ing to Allah Rakha p, w. 9, Allah Rakha 
who is apparently a man of some position in 
Attari, being an assessor and the proprietor of a 
small lime factory, was standing in front of 
his faotory when a tonga went past in whioh 
Mohammad Rafi acoused, his brother Shafi, 
Kahman a cousin of Ibrahim deceased and another 
man named Allaha Baksh were sitting. 

an ? TTu thGy *? rG passin 8 Mohammad Ra6 • 
and Rahman shouted some abuse at Allah 

Rakha whioh apparently caused great offenoe 

to him. It is from this point onwards that 

° f the P roseouli °n ^d defence 
differ. The proseoution story is that about 
a quarter of an hour later Allah Rakha 



S7G Lahore Mohd. Rafi v. Emperor (Falshaw J .) A. I.R, 


went to the shop of Mebraj Din P. W. 11 
where he found Mebraj Din present along with 
Ghulam Mohammad P. W. 7, Ibrahim deceased 
and Sheikh Mohammad P. \V. 10. Allah Rakha 
complained to Ibrahim that his cousin Rahman 
had joined with Mohammad Rafi in abusing him 
and on the suggestion of Ibrahim that they 
should go and protest to Ghulam Rasul, the 
father of Mohammad Rafi accused all five of 
them set off for the house of Ghulam Rasul. 
When they reached tho corner of the lane in 
which the house is situated they saw Mohammad 
Rafi accused and Rahman coming towards 
them. Ibrahim caught hold of Rahman and 
slapped him, asking him why on such a sacred 
day (it was the day of Id-ul-Fitar) he had 
joined with wicked people like the accused and 
behaved objectionably. On this Mahammad 
Rafi ran back into his house and came out with 
the gun Ex. P. l and shot Ibrahim in the chest 
with it. After that, Mohammad Rafi ran back 
into his house and fastened tho door and remain¬ 
ed inside until after the police had arrived. 
This was only about two hours later as imme¬ 
diately after the occurrence Ghulam Mohammad 
p. w. 7 and Allah Rakha went to the police 
station at Ciharind only four miles away along 
the Grand Trunk Road where the report of 
Ghulam Mohammad was recorded at 7 P. M. and 
Sub-Inspector Charan Singh promptly proceeded 
to the spot. 

[ 5 ] As against this, the version of the accused 
was that seven persons including Ibrahim decea¬ 
sed and Allah Rakha and his brother Ghulam 
Mohammad of the prosecution witnesses and four 
other men named Shaukat Ali son of Ghulam 
Mohammad, Taj Din, Mohammad Din and Kaka, 
who are not witnesses, came to his house where 
ho was present with his brother Mohammad 
Shafi and Rahman. All of them were armed, 
Ghulam Mohammad P. W. 7 having aKandhali, 
Shaukat Ali and Taj Din hatchets, Ibrahim a 
khunda, Mohammad Din and Kaka sticks and 
Allah Rakha a sword, and all of them were 
shouting abuse and challanges. They did not 
stop although Mohammad Rafi and his brother 
Mohammad Shafi went out and appealed to them 
to cease. On this Mohammad Rafi went into his 
baithak which opon3 directly on the street and 
brought out a gun. In spite of this they kept on 
advancing and Ibrahim was bent on striking 
him with the object of preventing him from 
0 shooting. Mohammad Rafi fired the gun with¬ 
out aiming at any particular person but hitting 
Ibrahim as he was afraid of being beaten him¬ 
self and also afraid that his wife and mother 
who wore inside his house might be dishonoured. 
After firing the gun he ran inside the house as 
did Mohammad Shafi and Rahman who had 


also apparently come out and the doors were 
closed, but some blows were struck on the door 
with some weapon by one or more of the per¬ 
sons outside. (After discussing the evidence his 
Lordship concluded that the object of the party 
which went to the house of the accused was not 
peaceful and that weapons were taken which pre¬ 
sumably were intended to be used and proceeded.) 

(6] The question which then arises i3 whether 
the accused has in shooting Ibrahim exceeded ^ 
any right which he may have enjoyed under 
Ss. 100 and 103, Penal Code which lay down 
the circumstances in which death maybe volun- 
tarily caused in the exercise of the right of de¬ 
fence of the body and of property respectively. 
Section 103 provides that the right of defence of 
property extends to the voluntary causing of 
death if the offence, the committing of which or 
the attempting to commit which, occasions 
the exercise of the right is robbery, house-brea¬ 
king by night, mischief by fire committed on 
any building used a3 a human dwelling or theft, 
mischief or house-breaking under such circum¬ 
stances as may reasonably cause apprehension 
that death or grievous hurt will be the conse¬ 
quence, if such right of private defence is not 
exercised. The defence witnesses have alleged that 
the members of the complainant party were 
shouting that they intended to kill Mohammad 
Rafi and also that they intended to set fire to his 
house, which would be covered by the third of 
tho above offences. It would not appear, however,^* 
that the stage at which the accused was entitled 
to exercise any right he may have enjoyed under 
S. 103 had yet been reached, since the law on 
this subject draws a distinction between defence 
of the person and defence of property. Section 
102 provides that the right of private defence of 
the body commences a3 soon as a reasonable 
apprehension of danger to the body arises from 
an attempt or threat to commit the offence, though 
the offence may not have been committed, 
whereas the words used are different in S. 105 
which deals with the commencement of the right 
of defence of property and reads: "The right of 
private defence of property commences when 
a reasonable apprehension of danger to the pro¬ 
perty commences.” Similarly there is a difier- 
ence in the wording of ss. 100 and 103. The 
relevant portion of S. 100 reads: If the offence 
which occasions the exercise of tho right be of 
any of the description hereinafter enumerated 
while f the relevant portion of S. 103 reads: It 
the offence, the committing of which, or the 
attempting to commit which, occasions the exer¬ 
cise of the right." From this it would appear 
that although in both cases (the right common- 
ces when there is a reasonable apprehension of 
barm, the circumstances under which there can) 
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be said to be a reasonable apprehension differ, 
a mere threat-being sufficient in the case of an 
attack on the person, whereas in the case of an 
attack on property there must be something 
more than a mere threat and it must be a threat 
which is so imminent as to amount to an attempt 
to commit the offence. In the circumstances of 
the present case, it would seem that even if the 
allegation oi the accused and his witnesses that 
+ Ibrahim and his party were uttering threats of 
sotting fire to his house is true, there is no evi- 
dence that any members of the party had made 
preparations to carry out this threat in the form 
of carrying torches dr inflammable material, or 
|that any attempt of any kind was made, and 
therefore the threat had not become so immi¬ 
nent that the accused was entitled to shoot in 
order to repel it. 

[7l The question which remains is whether 
there was a reasonable apprehension that he or 
any of the persons in the house might suffer grie¬ 
vous hurt at the hands of Ibrahim and his com¬ 
panions. To determine this point some reference 
is necessary to tho evidence regarding the relative 
positions of the accused and Ibrahim when tho 
fatal shot was fired. The plan shows that the dis¬ 
tance from the main door of the house of the accu- 
sad to the corner of the lane in whioh the house is 
situated- is 47 feet and the spot marked A whore 
bloodstains wero found by the Sub-Inspector is 
. 16 feet from the entrance of the lane and 32 feet 
* from the door of the accused’s house. Both do- 
fence and prosecution witnesses are agreed on 
the point that when the shot was fired the accu- 
sed and the deceased were 2 or 2 § karams i. e., 
11 to 14 feet apart, and this is in accordance with 
tho medical evidence, according to which there 
was a main gunshot wound on the chest of the 
deceased measuring 2 ' x ii,* surrounded by 
27 separate wounds caused by pellets which had 
penetrated the ohest covering altogether an area 
4 * 3 • ^he gun appears to have been an 
ordinary 12 bore shotgun of British manufacture 
and the cartridge used was of American manu. 
tacture, thus ensuring’ more or less standard 
conditions and at p. 229 of Olaister’s Medical 
Jurisprudence and Toxicology the "following pas- 
sage occurs: 

from^hn ‘£®, gaa hfts be8n flred from aboa ‘ 1 to 8 feet 

roruea, wim a nall-ohoko* gun the polJeta will nhn® « 

££1“ * b °"‘ “ 
S2. ° l . “T -wu-*. e-ta. 


that the shot was fired from about 4 yards range, 
which is in agreement with the statements of 
the witnesses. There is some doubt as to whether 
the point marked A on the plan was the exact 
spot at which the deceased was standing when 
the shot was fired. On this point, the prosecution 
witnesses appear to have changed their story to 
a certain extent with a view to removing the 
spot as far as possible from the house of the 
accused by stating that when he was shot 
Ibrahim merely sat down then and there, where¬ 
as previously they had stated that he had 
fallen down and the defence witnesses have stated 
that actually he reeled back a step or two before 
falling, which seems to be quite possible. If the 
place at wich he was standing when he was shot 
was 5 feet nearer the door of the house of the 
accused and the shot was fired from a distance 
of 12 feet, the accused at the time must have 
been standing opposite the door of his baithak 
at a distance of about 15 feet from the main 
door of his house and the fact that Ibrahim 
received the shot on tho front of his body instead 
of on the side or the back supports the story of 
tho defence that he was actually advancing to¬ 
wards the acoused in a threatening manner when 
he was shot, and it seems impossible that he 
would bo advancing alone. In the circumstances 
whether the party of Ibrahim numbered five, as 
the prosecusion witnesses allege, or seven, as the 
defence alleges, it is almost certain that some of 
them at any rate were armed with deadly weapons 
and their advance in a threatening manner 
must undoubtedly be held to have given rise in 
tho mind of tho accused to a reasonable appre¬ 
hension that he was about to sustain grievous 
injury at their hands, and it must accordingly 
be held that in firing his gun so as to cause fatal 
injuries to Ibrahim he did not exceed the right 
of defence of the body whioh he enjoyed accor¬ 
ding to law and I would accordingly accept 
the appeal and acquit him. v 

Cornelius J.—I agree. 


V.B.B. 


Appeal allowed . 


i * • 

A. I. R. (34) 1947 Lahore, 377 [C. N. 93.] 

Cornelius and Falshaw JJ. 

Hashmat s/o Umro Khan and another — 
Convicts—Appellants v. Emperor. 

Inti'S* N ?’ ®" of 194B - D^ided on 28-3 

1MI-18M ° f SeMi0n3 Jad8e ’ Ludhiftna . D/ 

Cod « C860), S. 304-No previous enmif 
Hatchets used by accused's party and sticks use^ 
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(b) Criminal P. C. (1898), S. 509 — Medical wit¬ 
ness examined before Sessions Court — His previ¬ 
ous deposition may nevertheless be admitted. 

Sub-section (2) of S. 509 clearly contemplates the 
treating as evidence in the Sessions case of the deposi¬ 
tion of the medical witness before the Committing 
Magistrate even in cases where he is again called and 
examined in the trial with a view to throw light on any 
doubtful parts of his previous statement, and there is 
nothing in the section which can be held to justify the 
conclusion that where a medical witness is called as a 
wituess in the Sessions trial it is necessary to discard 
his previous deposition and examine him afresh altoge¬ 
ther. There is thu3 nothing illegal in the practice 
which has gone on for many years in the Province of 
the Punjab of transferring the deposition of the medical 
witness to the Sessions die and at the same time exa¬ 
mining him again to clear up any doubtful points: 34 
A. I. R. 1947 Oudh 41, Dissent. [Para 3] 

Cr. P. C_(’46-Com.) S. 509, Note 7. 

Case referred:— 

1. (’47) 34 A. I. R. 1947 Oudh 41 : 226 I. C. 389, 
Bharosey v. Emperor. 

M. Slum and Nazar Mohammad—lor Appellants. 

R. P. Khosla and M. M. Lai for Advocate Gene¬ 
ral—lor the Crown. 

Falshaw J.—In this case three men, Hash, 
mat, Tufail and Ehushi Mohammad have been 
convicted under S. 802 read with s. 34, Penal 
Code, by the Sessions Judge, Ludhiana, and 
sentenced to transportation (or life, and appeals 
have been filed jointly by Hashmat and Tufail 
and separately by Khushi Mohammad. [After 
discussing the facts and evidence in the case his 
Lordship proceeded:] 

[2] There does not appear to be any previous 
enmity between the parties and on the whole 
I am of the opinion that the circumstances 
clearly indicate that there was a sudden fight 
between the parties in which although hatchets 
were used on the side of the accused neither 
party can be said to have enjoyed an undue 
advantage, since any of the stick blows which 
landed on tbe heads of the accused might easily 
have caused fatal injuries, and the fight cannot 
be said to have been at all one sided even judg¬ 
ing by the result. In the circumstances, I 
consider that the appellants would properly have 
been convicted under S. 304, Part I, Penal Code. 

[3] Before concluding, I should like to deal 
with a somewhat novel point which was raised 
by the learned counsel on behalf of Hashmat 
and Tufail accused. This was that there was no 
proper evidence on the record regarding the 
injuries of the deceased and the cause of his 
death. It appears that the usual procedure was 
followed in the present case, namely, that the 
doctor who conducted the post mortem on the 
deceased was fully examined in the Court of the 
committing Magistrate and his statement was 
placed in evidence on the Sessions file in accor¬ 
dance with the provisions of 8. 509, Cr. P. C. 
As, however, is the common practice in most 


districts, the doctor was also in attendance at 
the Sessions trial and a few further questions 
were put to him and his answers recorded as 
evidence by the learned Sessions Judge. It was 
contended by the learned counsel that as the 
doctor appeared as a witness in the Sessions 
trial he should have been examined in full again 
and his statement before the committing Magis¬ 
trate was inadmissible and could not be read as 
evidence in the case. In support of this conten. 
tion a recent decision of the Oudh Chief Court 
reported as A. I. R. 1947 Oudh 41 l was cited in 
which a single Judge had expressed the view 
that S. 509, Criminal P. C. is a special provision 
forming an exception to the ordinary rule of 
evidence that the statement of a person who is 
alive and is not called i9 not evidence. It is 
intended to be confined to cases in which a 
medical witness is not called at the trial and 
cannot be extended to cases where the medical 
witness is called and examined, and it was, 
accordingly, held that in such cases a post 
mortem examination report prepared by him 
and his deposition before the committing Magis¬ 
trate based upon the report cannot be legally 
admitted in evidence and must be excluded 
from consideration. With all due respect to the 
learned Judge Who has expressed this opinion, I 
cannot believe that his is a correot view in the 
light of the terms of 8. 509 itself, which reads : 

" 509(1). The deposition of a Civil Surgeon or medi¬ 
cal witness, taken and attested by a Magistrate in the 
presence of the accused, or taken on commission under 
Chap. 40 may be given in evidenoo in any inquiry, 
trial or other proceeding under this Code, although the 
deponent is not called as a witness. 

(2). The Coart may, If it thinks fit, summon and 
examine such deponent as to the subject-matter of his 
deposition." 

It seems to me that sub-s. (2) clearly'contem¬ 
plates the treating as evidence in the Sessions 
case of the deposition of the medical witness 
before the committing Magistrate even in cases 
where he is again called and examined in the 
trial with a view to throw light on any doubtful 
parts of his previous statement, and it does not 
appear to me that there is anything in the 
section which can be held to justify the conclu¬ 
sion that where a medical witness is called as a 
witness in the Sessions trial it is necessary to 
discard his previous deposition and examine 
him afresh altogether. I thus consider that there 
is nothing illegal in the practice which has gone 
on for many years in this Province of transfer¬ 
ring the deposition of the medical witness to the 
Sessions file and at the same time examining 
him again to clear up any doubtful points. In 
the circumstances, I would accept the appeals 
of the appellants to the extent of changing their 
conviction to one under s. 304, part I, Penal 
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Code, and reducing tbeir sentences to four years* 
rigorous imprisonment each. 

Cornelius J.—I agree. 

R-G.D. Sentences reduced . 


A. I. R. (34) 1947 Lahore 379 [C. N. 94.] 
Khosla J. 


Aroora Ram Kapur — Petitioner v. The 
± Divisional Superintendent , Lahore Divisional 
Office , N. W< Railway — Respondent . 

Civil Revn. No. 153 of 1946, Decided on 14-3-1947, 
from order of Dist. Judge, Lahore, D/- 5-12-1945. 

Railways Act (1890), S. 71A —Declaration under 
— Validity of, if can be challenged in summary 
proceedings under Payment of Wages Act. 

The validity of a declaration made by a competent 
authority under S. 71-A, Railways Act, cannot bo 
challenged by means of an application under the 
Payment of Wages Act. [Para 3] 

Hence, if once a declaration is made under S. 71-A, 
Railways Act that a post is “essentially intermittent** 
it is not competent for the railway servant to say that 
his wages have been withheld simply because he should 
have been treated as a continuous servant. (Para 3] 

Petitioner in person. 

Narinjan Singh — for Respondent. 


Order. — The petitioner before mo i 9 Aroon 
Ram Kapoor who was employed &9 a Statioi 
Master at Khurdpur from 18-1-1944 to 20 - 4-1944 
He made an application under 8 .15 ( 2 ), Pay 
ment of Wagee Act, for the recovery of rs. m 
which he alleged had been deducted by thi 
^ Railway Department out of the wages due U 
him. The application was dismissed by the 
Sonior Subordinate Judge, Lahore, acting as the 
authority under the Act and the petitioner** 
appeal to the District Judge also failed. 

[ 2 ] The facts briefly are that when the peti. 
turner took over charge aa Station Master al 
Khurdpur, the staff of this railway station was 
being classified as 'essentially intermittent 
within the meaning of s. 71, Railways Act. A 
declaration to this effect had been made by the 
competent authority on 14.8-1943 and was in 
force, boon after the petitioner took over charge 
as Station Master the question of whether the 
staff should be classified as 'intermittent* oi 
continuous 1 was mooted and after a due enquiry 
the authority deoided to change the classification 
from intermittent to continuous.' This was 
done with effect from the date on which an 
extra Assistant Station Master was appointed, 

wWK °* * 2 ’ * l S* im The P 01 ^ 000 ^ case is that 
when he joined the post the work was of the tvne 

J™™ 88 ^kinuoua* and the declaration of the 
authority should be considered to have taken 

£i fr Tf m thG 5 ftte ° n which he took <™r 

charge. It may be mentioned at this stage 

Sit tours for essentially inter, 

actant work are 84 per week whereas the con. 


tinuous staff is expected to work only 60 hours 
per week. Work done over and above these 
maximum limits is paid for as overtime work. 
Therefore, if the post of the petitioner is classed 
as ‘continuous’ he is entitled {o a larger amount 
on account of over time than if he is treated as 
an essentially intermittent workman. 

[3] Under S. 71-A, Railways Act, the employ¬ 
ment of a railway servant is said to be ‘essen¬ 
tially intermittent’ when it has been declared to 
be so by the authority empowered in this behalf. 

A declaration to this effect was in force when 
the petitioner joined his post and the category 
was altered to ‘continuous’ with effect from 
12-4-1944. The authority under the Payment of 
Wages Act cannot go behind this declaration, 
and, in my view, the validity or otherwise of the 
declaration cannot be challenged in these sum- 
mary proceedings. Once a declaration is made 
that a post is ‘essentially intermittent* the rail- 
way servant is not competent to say that his 
wages have been withheld simply because he 
should have been treated as a ‘continuous* ser¬ 
vant. It is not for me to say hero whether the 
railway servant has another remedy open to 
him by way of a civil suit or otherwise, but it is 
clear that the authority has been given a statu¬ 
tory right under s. 71, Railways Act, to declare a 
post as 'essentially intermittent' and this autho¬ 
rity oannot be questioned by means of an appli- 
cation under the Payment of Wages Act. 

is no doubt a certain amount of 
time lag in these cases but this acts in favour of 
the servant when the category is changed from 
'continuous' to ‘intermittent.’ Unless the autho¬ 
rity considers it proper to give effect to its 
declaration retrospectively it cannot be said that 
the wages of the railway servant have been with¬ 
held. In the oircumstances, I am unable to 
aocopt this revision petition, but in the circum- 
stances I would recommend to the Railway 
Authorities the propriety of compensating the 
petitioner for the period during which an enquiry 
was being held and no declaration was made. 

It is contended on behalf of the railway that the 
type of work as laid down in the roster for an 
essentially intermittent servant is not so strenu¬ 
ous as the work done by the continuous servant. 
This is probably true, but I have no doubt that 
this matter will also be taken into consideration 
by the department if it is deoided to give any 
compensation to the petitioner. With these re- 
marks I dismiss this revision petition, but in the - 
ciroumqtancea I make no order as to costs. 

N,8,D ’ Petition dismissed. 



8S0 Lahore 


Jiwana v. Emperor (Cornelius J .) 
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A. I. R. (35) 1947 Lahore 380 [C. N. 95.] 

Cornelius and Falshaw JJ. 

Jiwana slo Mohd. and another — Convicts 
— Appellants v. Emperor. 

Criminal Appeals Nos. 1004, 10S7 and 1092 of 1946, 
Decided on 31-3-1947, from order of Sessions Judge, 
Lyallpur at Jhang, D/-20-11-1946. 

Cattle Trespass Act (1871), S. 10— “Cattle tres¬ 
passing on such land, ” meaning of — Cattle tres¬ 
passing doing damage — Capture oi cattle at very 
long distance and near their shade, if covered by 
S. 10 — Owner of animal using force to prevent 
seizure, if protected under S. 104, Penal Code — 
Penal Code (1860), 104. 

In order to cover the act of the owner or occupier of 
a field who pursues a trespassiog animal and captures 
it outside the field which has been damaged, the words 
" cattle trespassing on such land " in S. 10 have to 
be given an extended meaning and such an extension 
must be confined within reasonable limits. The act of 
seizure may be within section if it is effected at a spot 
within easy reach of the field damaged, but where 
the distance is very great, and the cattle have already 
come not merely constructively but actually within 
their owner's possession the act of the pursuers in 
seizing and attempting to remove the animals, is not 
only not covered by S. 10, Cattle Trespass Act, but it 
also amounts technically to an offence of theft within 
the meaning of S. 378, Penal Code. Consequently, the 
owners of the animals are entitled under S. 104, Penal 
Cede to use force to any extent short of causing death 
in order to prevent the pursuers from carrying out 
their purpose. [Para 7] 

Cases referred :— 

1. (’91) 4 P. R. Cr. 1891, Hadu v. Queen-Empress. 

2. (’29) 116 I. C. 466 : 15 A. I. R. 1928 Lah. 692, 

Waryami v. Emperor. - 

3. (’35) 153 I. C. 427 : 21 A. I. R. 1934 Nag. 258 : 31 
N. L. R. 139, Jagannath Singh v. Emperor. 

A. N. Chona — for Appellants. 

8. ICartar Singh Chaxcla and Bancrjec for Advo¬ 
cate-General, Punjab — tor the Crown. 

Cornelius J. — This judgment will dispose 
of three criminal appeals, viz., No. 1004 of 1946 
by Jiwana and Fauja, No. 10S7 of 1946 by 
Sikandar and No. 1092 of 1946 by Dara. The 
four appellants were jointly tried by the Ses¬ 
sions Judge of Lyallpur on a charge under 
S. 302 read with S. 34, Penal Code, for the 
murder of one Mainrnu a Bloch of their village. 
Mammu died as a result of blows struck with 
a blunt weapon and with a penetrating weapon 
such as a spear. He had a contused wound on 
the head under which the skull was fractured, 
a 3 well as two other blunt-weapon injuries on 
the left forearm and the right shoulder. There 
were two spear wounds, on the back and the 
left thigh respectively, the former of which had 
. cut the peritoneum and the large intestine and 
this had directly led to Mammu’s death. The 
prosecution case is that the spear was used by 
Jiwana, and the blunt weapon blows were 
given by Fauja, Sikandar and Dara. Two 
brothers of the deceased namely Amir and 
Shamir also sustained injuries in the same occur¬ 


rence. Amir had a contusion on his left elbow 
and a vague injury on his left hip while Shamir 
had a contusion on his right arm. It is said 
that Amir’s injuries were caused by Fauja and 
that Shamir was beaten by Dara. Holding 
that there was a sudden and unpremeditated 
attack by the accused, the learned Sessions Judge 
found Jiwana guilty under S. 302, Penal Code, 
and sentenced him to transportation for life. 
He held Fauja to be guilty under S. 325, Penal 
Code, and awarded him five years* rigorous 
imprisonment, while Dara and Sikandar were 
held guilty of causing simple hurt to Mammu 
and were sentenced to undergo nine months’ 
rigorous imprisonment each. 

[2] The prosecution case is a simple one. 
The family of the deceased have a cotton field 
some six hundred karams away from the 
scene of the occurrence, and on the afternoon 
of the day in question, two camels belonging 
to the family of the accused persons trespassed 
into this cotton field and caused damage. On 
a previous occasion, when damage had been 
caused by thesa_ammals, the owners had been 
warned that the next time a fine would be 
levied, and it seems that on this occasion, Mam¬ 
mu and hi3 brothers Amir and Shamir decided 
to catch the animals, which ran off in the 
direction of their master’s bliaini , pursued by 
the three men. Mammu and his brothers are 
alleged to have caught the animals at a dis¬ 
tance of about 20 karams from the bhaini, on 
land which belongs to the family of the accused 
persons. The four accused persons then appear¬ 
ed and it is said that Dara cried out to the 
others that Mammu who had been troubling 
them over these animals should not be allowed 
to go alive, and immediately upon coming up, 
Jiwana delivered a spear blow which penetrated 
Mammu’s left thigh, and he fell down where¬ 
upon Fauja, Sikandar and Dara gave him . lam 
blows, that of Fauja landing on his head and 
then Jiwana speared him again. Amir an 
Shamir were also belaboured by Fauja an 
Dara respectively. One Gahna appeared w i 
the assault was in progress and stopped tne 
attack. The occurrence was said to have taken 
place at sunset on 28-6-1946, and the case 
reported at 10 P.M. by Mitha, paternal uncle of 
Mammu at the thana only two miles away 
was as outlined above with the exception 
that Sikandar and Dara were not mention*! 
there as having bit Mamma. A d y"? g T tor 
tion by Mammu was recorded by S“ b ; I ° 3 ^ C 
Saleh Mohammad (P. w. 15) at about 11 ^ 
the same night. In this the assays <’c^mlar. 
were mentioned as Jiwana, FWJJ were no t 
The assailants of Amir and Sh in 

specified in the first information repor , 



1947 


JiWANA V. Emperor (Cornelius J.) 


Lahore 381 


the dying declaration it i3 stated that all the 
four accused persons belaboured Amir and 
Shamir with sotas. 

[3] The four accused persons were arrested on 
29th June, and Jiwana and Fauja were found to 
have injuries on their persons. Jiwana had a 
contused wound 2 " in length on the head, a con¬ 
tusion on the left arm, another $n the right 
shoulder and a bruise on the left buttock. Fauza 
had a contused wound 5" x £ 7 on the head as 
well as a bruise on the left thigh. There is no 
mention of any injuries caused to the accused 
persons in either the first information report or 
the dying declaration. The three eye-witnesses 
Amir (P. W. 4), Shamir (p. w. 5) and Gahna 
(P. w. C) have admitted that the injuries of 
Jiwana and Fauja were caused in the same 
incident as their own, and it seems that Amir 
hit Fauja while Shamir hit Jiwana, but it does 
not appear that Mammu had any weapon or 
that he struck anyone. He was apparently 
brought down before Amir and Shamir were 
attacked. Taking a tally of tho injuries on the 
two sides the accused persons received six as 
against seven on the complainants’ side. 

[ 4 ] Amir and Shamir are partisan witnesses 
and Gahna appears to have been once convicted 
m a murder case besides which there is some 
indication of his being a partisan of the deceas¬ 
ed as well. Consequently, it would appear to be 
at least doubtful, in view of the dying declare- 
tion, and oven more so, the first information 
report, whether any persons other than Jiwana 
and Fauja caused any injury to Mammu. On 
the other hand, the prosecution evidence makes 
it clear that Amir was hit by Fauja and Shamir 
Dy Dara, and these two accused persons could 
properly have been charged under s. 323 , Penal 
Oode, m respect of these injuries. 

[5] Two of the appellants namely Jiwana and 
Fauja took up the plea of self-defence, stating that 
Mammu with a spear and his brothers Amir and 

KK r w,U J. d ?’£ < had come to their bhaini and 
forcibly untied their camels, alleging that the 
animals had damaged their crops Jiwana and 

- ST pr0te T d . 3ay | Dg that Mammu could sue 

and 5°. Ut aVail and wh0n Jiwana 

and Fauja attempted to prevent the removal of 

their animals by physical intervention, Mammu 

and his companions made an attack on them 

M f ' d6 e ? Ce J th0y infliet6d which 

caused Mammu a death. The other two accused 

persons said that they had been falsely implK 

relatlv T 03 of Jiwa °a Fauja. 

818810118 Jud S 0 did not accept the 
IlW»? f Jw T U80d whioh deluded also an 
Jlwana had anatohed the spear 
away from Mammu s hand, on the ground that 
as Mammu was a deaparate Aaraoter it -was 


impossible to'believe that having a spear in his 
hand he would not have inflicted some injury 
with it. He was also impressed by the fact that 
in the course of the investigation, the spear 
blade was recovered at the instance of Jiwana 
which suggested that he had taken it away from 
the spot, and he would not have done this if it 
had not been his own spear. 

[6] These reasons are cogent as far as they 
go, but they do not cover all the circumstances 
arising out of the case. The learned Sessions 
Judge has failed to give full weight to the fact 
that when, according to the prosecution wit¬ 
nesses, the trespassing animals were caught, they 
had reached a place about a 1000 yards away 
from the field which they are said to have 
damaged, that they were already on property 
belonging to the accused persons, and that the 
place where they were stopped was only about 
20 karams from the bhaini of the accused per¬ 
sons. The sole right of Mammu and his brothers 
to seize the animals arose from the fact that 
the animals had trespassed into and damaged 
their fields. This right isjknown in Common Law 
as the right of distress damage feasant. Under 
thig right, "trespassing animals may bo seized 
and impounded to secure compensation for the 
damage done by them," but, "the distress must 
be made at the time of the trespass and on the 
land; there is no doctrine of fresh pursuit in 
distress damage feasant, and the animal cannot 
be followed if once it goes off the land." (Hals¬ 
ey. Hailsham Edn. Vol. 1 , pp. 548 and 550 ). In 
India, the right of seizure is embodied in S. 10 , 
Cattle Trespass Act, 1871, which lays.down that 
the cultivator or-ocoupier of any land "may 
seize or cause to be seized any cattle trespassing 
on such land, and doing damage thereto or to 
any orop or produce thereon" and may send 
such cattle within 24 hours to the established 
pound. The phrase "any cattle trespassing on 
such land" has been the subject of interpretation 
in a number of authorities which have been 
oited before us. In 4. P. R. cr. 1891 1 , the faots were 
that a Government offioial found certain animalB 
grazing in a Government rakh and being told 
that there was a permit, allowed them to graze 
but later ho found that there was no permit and 
going to the accused’s well, where the dattle 
were found tethered, he attempted to take them 
to the pound, which the accused prevented him 
from doing. The accused was tried under s. 24 , 
Cattle Trespass Act and duly oonvioted, but in 
revision it was held that the cattle were not 

32ft ?, e “ do ' Dg damft g® to the rakh, and as 
they had left the rakh and were at the well, they 
were not liable to seizure, for whioh reason the 
acoused committed no offence in opposing the 
aeizure. ns I. o. 463* is another LMmre^ 
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where the owners of certain trespassing cattle 
which were being chased by the owner of the 
damaged field and his friends, set upon and beat 
to death one of the pursuers Chanan Singh who 
had happened to join in the chase casually. The ac¬ 
cused persons wore convicted under S. 802, Penal 
Code, for causing the death of Chanan Singh, 
and it was held that they had no right of private 
defence in the case because Chanan Singh had 
not seized any cattle. It was also remarked 
obiter that the mere fact that the cattle had left 
the land before they could be seized did not 
deprive the complainants’ party of the right of 
seizure conferred upon them by S. 10, Cattle 
Trespass Act. The judgment does not show how 
great a distance the cattle had traversed at the 
stage when Chanan Singh was killed. In a case 
before the Nagpur Judicial Commissioner’s Court 
published as 153 I. C. 427 J it was held that while 
the right of capture of trespassing cattle would 
not extend to following them to their sheds and 
seizing them there, if the owner of the field 
attempts to seize them while actually trespass, 
ing, he would be within his right of capturing 
them before they had definitely made their escape 
from the spot even though they may not be 
actually inside the field at the time of the 
capture. 

[7] In the present case, there are strong cir¬ 
cumstances which lead me to the conclusion 
that at the time when Mammu and his brothers 
captured the cattle their act was not within the 
power conferred by S. 10, Cattle Trespass Act. 
The Cattle had already traversed a great dis¬ 
tance from the field damaged, and they were on 
land belonging to their owners, and within a 
very short distance of their sheds. In order to 
cover the act of the owner or occupier of a field 
who pursues a trespassing animal and captures 
it outside the field which has been damaged, the 
words “cattle trespassing on such land’ have to 
be given an extended meaning and such an ex¬ 
tension must be confined within reasonable limits. 
I do not think that the words can be stretched 
to cover the circumstances of the present case. 
At the most, the act of seizure may be within 
Is. 10 . Cattle Trespass Act, if it is effected at a 
spot within easy reach of the field damaged, but 
in this case the distance is very great, and more¬ 
over the cattle had already come not merely 
constructively but actually within their owner’s 
possession. It follows from this that in seizing 
and attempting to remove the animals, the act of 
Mammu and his brothers was not only not cover- 
ed by s. 10, Cattle Trespass Act, but it also amoun¬ 
ted technically to an offence of theft within the 
meaning of s. 878, Penal Code. Consequently, 
the owners of the animals were entitled under 
8. 104 , Penal Code, to use force to any extent 


short of causing death in order to prevent 
Mammu and his brothers, from carrying out 
their purpose. Since it is evident that Mammu 
and his brothers were prepared to use force to 
carry out their intention of removing the 
animals, presumably to the cattle pound, the 
employment of a considerable degree of force 
by the accusgd persons was fully justifiable in 
the circumstances. Jiwana’s act however in 
stabbing Mammu in the abdomen with a spear 
was clearly in excess of the right of private 
defence. It is clear that he himself was not in 
any physical danger at the time when he deli¬ 
vered this blow. The injuries sustained by him 
and Fauja appear from the evidence to have 
been caused after the attack on Mammu had 
ceased. But the other three accused persons can¬ 
not be said to have exceeded the right of private 
defence allowed by S. 104, Penal Code, and they 
are consequently entitled to acquittal. 

[8] For these reasons, I would allow the ap¬ 
peal by Jiwana to the extent that I would alter 
his conviction to S. 304, Penal Code, and reduce 
his sentence to three years’ rigorous imprison¬ 
ment. I would allow the appeals of Fauza, Dara 
and Sikandar in toto, and setting aside their 
convictions and sentences would acquit them. 

Falshaw J. — I agree. . . • 

krd Order accordingly. 


< 
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* 


Hasham — Defendant - Appellant v. Mt. 
?azal Begum — Plaintiff - Respondent. 
Second Appeal No. 2191 of 1945, Decided on 20-3- 
947, against decreo of Dist. Judge, Jkelum, D/-6-10 
945. * 

Punjab Urban Rent Restriction Act (10 [X] o 
941), S. 10, Proviso—Effect — Landlord requiring 
.remises for personal use—Suit to eject tenant 
inder general law — Notice, necessity for. 


The proviso to S. 10 moans that any suit brought 
ir the ejectment of a tenant by a landlord " h ° 
le premises for his own personal use shall be decided 
wording to the ordinary law governing the relations 
itween landlords and tenants and not with wferenw 
. the provisions of S. 10. But this does not mM£ 
mt where the landlord requires the premises for his 
wn use he can eject the tenant without service oni him 
[ a valid notice to quit. Hence, in such ?' TJ [}J°g 
re determination of the tenancy by serving a notice to 
nit, a suit for ejectment cannot be maintained.^ ^ 

V. N. Sethi — for Appellant. 

Harbanslal Chopra — for Respondent. 

Judgment. - This ia a second appeal from 
be decree of th<f learned District Judge. of 
helum, reversing, on appeal, the decision of the 
samed trial Judge dismissing the plaintiff a suit 
ar ejectment of the defendant, and granting her 
, decree for the ejectment of the said defendant. 
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[2] On 12th July 1939, the suit house was 
rented by the defendant from the plaintiff on a 
monthly rental of Rs. 5. On 12th July 1944 
the plaintiff brought a suit against the defen¬ 
dant for recovery of a sum of Rs. 60 on 
account of arrears of rent for one year and for 
ejectment, alleging that the defendant had 
paid rent up to 12th July 1943, that after the 
aforesaid date no rent had been paid, that the 
defendent had also spoiled the house by making 
S improper use thereof, and that the plaintiff 
needed it for her personal use and, therefore, 
could maintain the suit without complying with 
the provisions of S. 10 of the Punjab Act, 10 [x] 
of 1941 in the matter of notice. The learned trial 
Judge granted the plaintiff a decree for recovery 
of a sum of Rs. 60 on account of arrears of 
rent for one year, but dismissed her suit for 
ejectment in spite of having found that she did 
require the house for her personal use on the 
ground that the notice of ejectment served by 
her on the defendant was defective. The plain, 
tiff went up in appeal to the learned District 
Judge and the defendant filed cross-objections 
against the decree for arrears of rent passed 
against him. The cross-objeotions do not appear 
to have been pressed before the learned District 
Judge, who allowed the plaintiff’s appeal and 
decreed her olaim for the ejectment of the defen. 
dant as well. The finding of the learned trial Judge 
as to the notice to quit served by the plaintiff on 
^0 defendant being defective was not contested. 
The learned District Judge, however took the 
view that inasmuch as it had been found by the 
learned trial Judge, and that finding had not 
been challenged before him, that the house was 
required by the plaintiff for her personal use, 
the proviso to S. 10 [X] of Act 10 of 1941 dis* 
pensed with the notice to quit and the defen. 
dant could be ejeoted without having been served 
with any such notice. The defendant has come 
up in second appeal to this Court 

[3] After hearing the learned counsel for the 
parties, I am of the opinion that this appeal 
must succeed. The learned District Judge has 
clearly misapprehended the effect of the proviso 
tos. lo [x] of Aot 10 of 1941. The proviso reads 
as follows: 


nothing in this section shall apt 
where the tenant has committed any aot contrary 
^eprovisions of clause (o) or clause (p) of 8. 1C 

Which a 0r haS bMD gaUt y 0| 00ndD 

whioh iQ a nuisance or an annoyanoe to any a 

° r nel 8hbouring ocoupier, or where the pren 

«««onably and bona fide required by tl 

i d eU £ er £or . the fwdto® of buildings or for l 

whMfi'h ,0r V 10 OCOQ P allon of any person f 
whose benefit the premises are held. Or where helan 

<4 “ U * 6 wUoWy ** *"“*“**« 

The only effect of the plaintiff succeeding : 
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establishing that the premises were required by 
her for her own personal use was to take the 
case out of the purview of S. 10 which places 
certain restrictions on the ordinary Common Law 
right of a landlord to eject his tenant who is 
not holding for a fixed term by the service on 
him of a notice to quit. It means that any suit 
brought for the ejectment of a tenant by a land- 
lord who needs the premises for his own per¬ 
sonal use shall be decided according to the 
ordinary law governing the relations between 
landlords and tenants and not with reference 
to the provisions of s. 10 , according to which 
a six months’ notice to quit or notice of such' 
longer period as may be required under the con¬ 
tract of tenancy is a condition precedent 
for the maintainability of a suit for the tenant's 
ejectment. 

[ 4 ] While in view of the finding as to the 
premises being required by the plaintiff for her 
own use a six months’ notice was not necessary, 
it does not follow that the plaintiff could eject 
the defendant without service on him of a valid 
notice to quit. A tenancy, which is not a tenancy 
for a fixed term, can, except in cases where the 
tenant has done or omitted to do something 
which involves a forfeiture of the tenancy or 
otherwise gives the landlord the right of re-entry, 
be determined only by the service on the de¬ 
fendant of a valid notice to quit, and without 
the determination of the tenancy a suit for 
ejectment cannot be maintained. 

[ 5 ] For the reasons given above I accept 
this appeal and setting aside the judgment and 
the decree of the learned District Judge restore 
that of the learned trial Judge. In the circum. 
stances of the case, however, I make no order 
as to costs of this appeal. 

N-B.D. Appeal accepted. 


A. I. R. (34) 1947 Lahore 883 [G. N. 97.) 
Cornelius and Falshaw JJ. 

Emperor v. Harnam Das and another — 
Accused—Respondents. 

Criminal Appeal No. 915 of 1946, Decided on 
8-4-1947, from order of Sessions Judge, Lahore 
D/- 1-6-1946. ' 


(a) Penal Code (I860), S. 292 — Obscenity, tests 
°* — Work giving advice to married men on how 
to regulate sexual side of life — Passages held not 
obscene. 

Obscenity is not dofined in the Penal Code and the 
question as to what is and what is not obsoene Is alwavs 
a difficult one. The test of obscenity is whether the 
tendency of the matter charged as obscene is to 
deprave and corrupt those whose mlndB are open to 
such immoral Influences, and Into whose hands a 
publication of this sort may fall. 

Where the book in question was a serious work in¬ 
tended to give advioe to married people, and particu¬ 
larly husbands, on how to regulate the sexual side of 




3S4 Lahore 


Emperor v. Harnam Das (Falshaw J.) 


their lives to the best advantage, that is to say, with a 
view to promoting their health and mutual happiness: 

Held, such bosks when properly written, serve a useful 
purpose. Such books are published on a large scale and 
widely circulated in all civilised countries including 
Britain and the United States of America. If such books 
are effectively to fulfil their intended purpose it is 
obvious that they must be written in fairly plain 
language in order to be understood, and, it cannot be 
said that the publication of such books should be ban¬ 
ned altogether because of the danger, against which 
it is undoubtedly very difficult to provide effective safe¬ 
guards, that they may fall into the wrong hands. 
Passages held were not obscene. (1663) 3 Q. B. 360 
Rel. on ; 4 A. I. R. 1917 Lah. 238 and 19 I. C. 504 
(Bom.), Ref. [Paras 3, 6] 

(b) Criminal P. C. (1893), S. 423 — Appeal against 
acquittal under S. 292, Penal Code by Sessions 
Judge — Passages not relied on in appeal and on 
which trial Court acquitted accused, if can be con¬ 
sidered. 

In appeal against an acquittal by the Sessions Judge 
under S. 292, Penal Code in respect of certain passages, 
the High Court cannot go into the passages not includ¬ 
ed in appeal and regarding which the trial Court had 
acquitted the accused, when the time for appeal against 
the order of the trial Court had expired: 19 A.I.R. 1932 
Cal. G51, Expl ., and Disiing. * [Para 5] 

C46 Com.) Cr. P. C., S. 423, Notes 13 and 15. 

Cases referred.— 

1. (1363) 3 Q. B. 360 : 37 L. J. M. C. 89 : 18 L. T. 
395 : 16 W. R. 801, Reg. v. Benjamin Hicklin. 

2. (’33) 60 Cal. 201 : 19 A. I. R. 1932 Cal. 651 : 139 
I. C. 461. 

3. (’17) 25 P. R. Cr. 1917 : 4 A. I. R. 1917 Lah. 283 : 
37 I. C. 478, Emperor v. Thabar Datt. 

4. (’13) 19 I.C. 504 (Bom), Emperor v. Vishnu Krishna. 

S. Karlar Singh Ass.*, to Legal Remembrancer — 

for the Crown. 

Ram Lai Anand and Suriniar Nath Anand — 

for Respondents. 

Falshaw J.— In this case, Harnam Das and 
his son, Miraj Kisban respondents were convicted 
by a Magistrate of Lahore under s. 292, read 
with S. 34, Penal Code, and sentenced to fine3 of 
Its. 500, and Rs. 100, respectively, bat in appeal 
they were acquitted by the Sessions Judge, and 
the Crown has appealed against their acquittal. 

[2] The prosecution was instituted with re¬ 
gard to an Urdu book called “Hadayat Nama 
Khawand” which was first published in 1924 and 
has since run through several editions. Harnam 
Das is apparently the author of the book and 
both the accused are alleged to be responsible 
for the publication of the latest edition. It 
appears that Harnam Das was previously prose¬ 
cuted regarding Edition t> of the book and 
was convicted under S. 292, Penal Code, on 
28-10-1944, by Rai Sahib Chand Narain, Special 
Magistrate, who sentenced him to a fine of 
rs. 100 , after taking into consideration the facts 
that the author was a man of position and res¬ 
pectability, that hi3 motive for publishing the 
book was good and that the language of the book 
as a whole was not objectionable, and also that 
Harnam Das had given an undertaking that he 
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would in future editions delete all those passages 
which were held to -be obscene. In the latest 
edition of the book most of the passages which 
had been held to be obscene were omitted, other 
passages being substituted for them, but a few 
of the passages were allowed to stand and reap- 
peared in the new edition. From the first in. 
formation report, on the basis of which the pre¬ 
sent prosecution was instituted at the instance 
of an Inspector of the C. I. D., it would appear 
that the main ground for the present prosecution 
wa3 that the passages which had now been subs¬ 
tituted for the passages which had been held to 
be obscene and been deleted were even more 
obscene. After considering the evidence, how¬ 
ever, the learned trial Magistrate came*to the 
conclusion that the substituted passages were not 
objectionable to the extent of being obscene and 
convicted the respondents on account of six 
particular passages in the book which were 
among those previously held to be obscene and 
which had not been deleted by the accused in 
the new edition. In the appeal, the learned 
Sessions Judge has considered only these six 
passages and has come to the conclusion in each 
case that the words used were not obscene and 
ha3 acquitted both the accused on this ground 
without going into the question, which in these 
circumstances did not arise, whether Miraj 
Ki3han respondent could also be held liable 
along with his father for the publication of the 
alleged obscene matter. The first question to ' 
be decided is whether the passages with regard 
to which the respondents were convicted are 
obscene. The translation of the offending pas¬ 
sages prepared by P. W. 11, a translator of the 
Press Branch of the Secretariat, is as follows: 

“(1) If at the same time one safler3 from nocturnal 
emissions such one should act upon No. 1 to 15. 

(2) Again if a min’s penis does not become sufficient¬ 
ly 6tifi on going near the woman he should use meat 
and eggs. 

(3) One should avoid woman and thinking of woman 
for four to six months and should not be excited for one 
moment, even sexual organ should be given complete 
rest for four to six months. 

(4) It will be better if yon turn your attention other¬ 
wise. In Kama Sutra it is advised to think of the 
monkey. ‘He has climbed the window, he has jumped 
and climbed on the horse’s back. He has snatched the 
girl’s dopatla; some one has scared him away with a 
stick. There he has again done mischief while running 
away and has overturned the hawker’s tray. There 
appears a tonga. He has climbed on to the tonga 
driver’s head. Behold, he has run.away with his 
turban’ and so forth. Such imaginative pictures 
should be called to mind or if you have seen any 
monkey making mischief you should think of it, or 
recall any happy or sad incident of your life and keep 
your thoughts away from copulation but co? tin °® 
exciting your wife. In the meantime the wife will be¬ 
come ready but your brain will be cool. By cohabiting 
in this way man doe3 not suffer from prematare 
ejaculation. 
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(5) For instance one man said he took 15 minnte3 to 
discharge. When asked after bow many movements 
after penetration he discharged his answer was the 
same i. e. 15, although on an average ten movements 
are made in one minute. It is our surmise that the 
time limit of one-third Indians is between 15 and 30 
movements, of another one-third Indians more than 
that, and the rest one-third suffer from premature 
ejaculation. The time limit of most of them i9 less than 
3 or 10 movements. 

(6) Dr. Poincaro of France who enjoys sufficient 
reputation agrees with me in this respect/* 

[8] In dealing with the case as a whole it is 
to be borne in mind that the book in ques- 
tion is undoubtedly a serious work intended 
to givo advice to married people, and parti- 
cularly husbands, on how to regulate the sexual 
aide of their lives to the best advantage, that is 
to say, with a view to promoting their health 
and mutual happiness. I do not think there is 
.any doubt that such books when properly 
iwritten serve a useful purpose, and they are 
published on a largo scale and widely circulated 
in all civilized countries including Britain and 
the United States of America. If such books are 
effectively to fulfil their intendod purpose it is 
obvious that they must bo written in fairly 
plain language in order to be understood, and 
I do not think it can bo said that the publication 
of such books should be banned altogether because 
•°f tho danger, against-which it is undoubtedly 
very difficult to provide effective safeguards, 
that they may fall into the wrong hands. The 
question in deciding what is and what is not 
obscone is always a difficult one and it will be 
noted that obscenity is not defined in the Penal 
Code. Jt is clear, however, from the authorities 
Cited that the Courts in India in general have 
foUowod the principles laid down by Cockburn J. 
in the English decision reported in (1888) 3 q. b. 
860 . At p. 371 the following passage appears: 


Ini 0f ° bsoen , it y is lhi *. whether the tendency 


r ds are *• 

Wt maTfall" whoso hands a P ublicalion ®l this 


Later, at p. 873, he held that where a man pub. 
lishes a work manifestly obscene, ho must be 
taken to have had the intention whioh is implied 
from that act, or in other words the publication 

m , att ! r jf an ofr ° nce even where it is 
■done with a laudable motive. 

[4] To turn to the offending passages in the 

SJJJ2 T 5 ’. 1 w0 T uld certainly agree with the 
learned Sessions Judge that there is nothing 

m . the firet Passage whioh apparently 
recommends.a certain course of treatment, 
apparently prescribed elsewhere in the book, for 
noo ‘««al emissions, unless aU 
“S on of , J thl9 complaint is to be prohibited, 

the general oppression of 
d ‘° a l T b ° ok9 - Regarding the second paesage, 

1947 L/49 & BO * “ ' 


the learned Sessions Judge held that it was 
merely a crude way of saying that a diet of 
proteins enhances potency, bub crudeness is not 
the same as obscenity. As a matter of fact the 
translation in this case is considerably cruder 
than the original version which does not use the 
Urdu word for penis but a mere colourless word 
“Uzu" meaning organ in general, and I do not 
t consider that the passage as a whole is obscene 
in the sense that it could possibly deprave or 
corrupt anybody. The third passage which 
counsels abstinence from sexual relations for 
a period of from four to six months on end 
appears to be quite innocuous. As regards the 
fourth passage, it does not seem to me that if 
the subject of premature ejaculation is to be 
permitted to be mentioned or discussed at all 
and advice to be given on how to cure it, there 
is anything particularly offensive in the words 
used. The fifth passage perhaps appears to 
consist of unnecessary speculation regarding tho 
subject with which it deals, but it does not seem 

to me that tho language is particularly calculated 

to excite lust, aud the sixth passage also appears 
to be quite innocuous without further indication 
of what the views of Dr. Poincare are. 

[5] Some attempt was made by tho learned 
counsel for the Crown to argue that even if the 
selected passages on tho basis of which the 
accused were convicted did not amount to 
obscenity, there were many other obscene pass¬ 
ages in the book, particularly among those which 
have been substituted for the passages pre¬ 
viously held to be obscene and deleted from tho 
latest edition. It does not, however, appear 
to mo that we can go into these passages 
regarding which the acoused were acquitted by 
the trial Court, eince the appeal has been filed 
against the acquittal by tho learned Sessions 
Judge and the period of limitation for a Govern¬ 
ment appeal againBt the order of the trial Magis- 
trate had expired. The learned counsel cited the 
decision reported in 60 Cal, 201, 3 in whioh it was 
held that although a charge under s. 29 a, Penal 
Code in connection with the book should specify 
the offending passages, the conviotion would not 
be set aside if no prejudice is caused to the ao- 
cured by the omission thereof. In that oose the 
book apparently consisted of two parts both of 
whioh were autobiographical accounts of the de- 

bauohing of a young boy atsohool and of a girl 
of resectable family and there would appear to 
be no doubt from the judgment that the book as 
LZ b °t e ° 1 f? ene and consisted of desorip- 
° f U9t ' and th6 deoiaion certainly 

ta i 6a M an author 'ty the propel 
aition that where the proseontion has selected 
certa n passages from a book as a basis of nm. 
seouhon, the High Court in appeiKaK 
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acquittal can go into the question of passages 
other than those selected, and, in my opinion, in 
the present case we cannot look beyond those 
pasages which were finally selected by the trial 
Court as the basis of the conviction. 

[6] On the whole, it would appear that the 
book in the present case discusses subjects which 
are bound to be discussed in a work of this kind 
if it is to fulfil any useful purpose and, although # 
some of these subjects are not such as are ordi¬ 
narily discussed in polite society, they are dealt 
with in the book in quite a restrained and sober 
manner, and it may here be mentioned that in 
defence a number of respectable persons includ¬ 
ing a former Minister in the Punjab Govern¬ 
ment, a former Public Prosecutor, a retired 
Deputy Commissioner of Criminal Tribes and a 
retired Civil Surgeon have appeared and stated 
that they did not consider that the book was 
objectionable and that it was in fact one which 
they would recommend to young married men. 
Words of more or less similar type have been 
the subject of the decisions reported in 25 P. R. 
Or. 1917 s and 19 I. C. 504.* In the first of these 
decisions, the offending work was a medical 
magazine and Sir D. Johnstone C. J. and 
LeRossignol J. dismissed a Government appeal 
against the acquittal of the publishers of the 
journal partly on the grounds that, although 
some things discussed were disgusting, there was 
no attempt at lewd writing and nothing was 
found distinctly calculated to incite a reader to 
indulge in acts of indecency or immorality. In 
the second decision, the case was sent in revision 
by the Sessions Judge for acquittal and a Division 
Bench of the Bombay High Court accepted the 
revision and acquitted the accused with respect 
to a book published in Marathi the title being 
translated as “Practical Medicine,” published by 
a large pharmacy with a view to advertising 
certain medicines. In the book, certain rules of 
conduct calculated to acquire or preserve health 
were described and various diseases and physio- 
logical facts were noted anil explained, and it 
was held that there was a distinction between obs¬ 
cenity, i. e.. language calculated to inflame the 
passions, and primitive frankness and that frank- 
ness or directness was not most likely to corrupt. 
The acquittal was also based on the fact that words 
of a colourless and unimpassioned and quasiscien- 
tific character were used and that the work was 
of serious character throughout. It does not seem 
to me that the present case differs essentially 
from those cases and I would accordingly dis¬ 
miss the appeal. 

' Cornelius J.— I agree. 

B.G.D. Appeal dismissed. 


A. I. R. (34) 1947 Lahore 386 [G. N. 98.] 
Achhru Ram J. 

Ram Lai — Defendant—Appellant v. Muni¬ 
cipal Committee , Bhera, Plaintiff and another y 
Defendant — Respondents. 

Second Appeal No. 744 of 1945, Decided on 24-3- 
1947, against decree of Dist. Judge, Shabpur at Sar- 
godha, D/-15-1-1945. 

Custom (Punjab) — Pre-emption — Pre-emptipn 
Custom prevailing in old town of Bhera cannot be 
extended to pre-empt sale of property outside old 
abadi. 

Although a custom of pre-emption prevails generally 
in the old town of Bhera, that custom cannot be exten¬ 
ded for the purpose of pre-empting a sale of a property 
consisting of a building situate outside the old abadi, 
which was constructed at some time after 1900 on land 
which till then was agricultural land. (Observations in 
24 A. I. R. 1937 Lah. 167 as to extension of custom of 
pre-emption prevailing in old town, to extensions of 
town, held not correct^); 11 A.LR. 1924 Lah. 657, Rcl, 
on; Case law referred. [Paras 3 & 5] 

Cases referred :— 

1. (’37) 24 A. I. R. 1937 Lah. 167 : 164 I. C. 610, 
Miran Bakhsh v. Mahomed Akram Khan. 

2. ( 90) 87 P. R. 1890, Kishan Dial v. Ali Bakhsh. 

3. (’98) 70 P. R. 1898 Umar Bakhsh v. Abdul Karim. 

4. (*10) 84 P. R. 1910 : 7 I. C. 716, Allah Ditta v. 

Muhammad Nazir. , een Q . 

5. (’24) 5 Lah. 312 : 11 A. I. R. 1924 Lah. 557 : 84 
I. C 583, Gopal Singh v. Mool Raj. 

Ram Lai Anand and Surendra Nath Anand 

• —for Appellant. 

Kundan Lai Gosain—ior Respondents. 
Judgment.—This is a second appeal from the 
decree of the learned District Judge of Shahpur 
confirming on appeal the decree of a Subordi- 
nate Judge of Bhera granting the plaintiff a 
decree for possession by pre-emption of a house 
situate in Bhera sold by defendant 2 to defen¬ 
dant 1 by means of sale-deed dated 25-51912. 

[2l One of the pleas on which the suit was 
resisted by defendant 1, the vendee, was that 
the custom of pre-emption did not prevail in the 
locality where the suit property was situtate. 
The learned trial Judge found that the suit pro¬ 
perty was a building with a vacant site, situate 
outside the circular road which enclosed the old 
abadi of the town. He, however, held that' inas¬ 
much as the custom of pre-emption admittedly 
prevailed in the whole of the town of Bhera it 
must also be held to prevail m the extension* 
of that town. In supportofth l3 view he relied 
on a. I. R. 1937 Lah. 167. 1 The learned District 
Judge has agreed with the view taken by the 
learned Subordinate Judge. 

[8] After hearing the learned counsel for the 
respondent I am. however, of the opinion that 
both the Courts below have gone wrong on the 
question of custom. A reference to the plan 
shows that the building in question is a solitary 
and an isolated building outside.the oircular road 
which, as found by the learned trial Judge, encloses 
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the old abadi of the town. On two sides this 
buildiDg is surrounded by land belonging to the 
plaintiff Municipal Committee which is still 
agricultural land. On the other two sides, it is 
surrounded by the circular road and the road 
leading to the railway station. In the plaint it¬ 
self it was stated by the plaintiff that the build¬ 
ing was situate in the land comprised in khewat 
NO.917, khatauni No. 1390, khasra No 2234/1066, as 
entered in the jamabandi for the year 1937-88. 
M From this it is quite clear that the building has 
been constructed on land which wa9 at the time of 
itty construction agricultural land and which 
even till now has not been included in the abadi 
of Bhera in the revenue records and bears a 
separate khasra number. In the plaint as 
as well as in the sale-deed, the area of the land, 
including that under the building, is stated to 
be if kanals. The sale-deed further shows that 
the vendor purchased about two kanals of land 
from tho Municipal Committee in October 1900 , 
out of which 6 marlas were re-acquired by the 
said Committee for the purposes of drainage, and 
that what remained with the vendor after the 
re-acquisition was the subject-matter of the sale 
which is being sought to be pre-empted in 
the present litigation. It is thus obvious that 
the building in question was constructed at some 
time after 1900 on agricultural land situate 
outside the abadi of the town of Bhera. In 
my opinion, the mere circumstance that the 
? c “8tom of pre-emption was admitted to prevail in 
v i tho oId abadi of Bhera could not justify a finding 
j that it also prevailed in the locality where the 
I suit property is situate or that it conferred on 
the plaintiff any right to pre-empt a sale of a 
|building constructed within the last 46 years on 
agricultural land situate outside the abadi of the 
old town of Bhera. 

U] Both the Courts below have relied on the 
judgment of a learned Single Judge of this Court 
in A.I.R. 1937 Lah. 167. 1 The relevant observations 
are to be found in column No. l at p. 168 of the Re- 
pork and read as follows : 


bofore the lower appellate Cour* 
Hijr! . °n P™' 6 ™? 1 ' 00 prevailed in Urtak 

£«“*««« / roper and ‘‘ baa been held by the 
'“ t ° e . d Jud 8° lh a‘ ‘be "urban area Uitak" was 

“ J*' 1 . 01 ‘be same sob-division and was, in fact, an 
Kl? ° f th 1 “ me - Tbis “ a finding of fact, wbioh 
find^B d it « P i?‘ CanDOt bo ebaffenged. Accepting this 
custom’ ,0 0W8 > a® “ matter of oourse, that if the 
f pr °'f Dp ‘ lon Prevailed in a particular town 
thlno« h ^ 9 town expanded In the ordinary oourse of 

Sfcn pre-emption would alsoboenforce- 

■hLrt extended boundnriea of the original town 
where the ouatom had prevaffed. We know that many 

and e » s d Dg their boundaries from varioM 
fi-l'SL**- 8 ? ot Bland ‘o reason that simply 
*£“““• ‘bose towns have expanded, the right of nr«- 
emptlon would not be available to ueoule ltvina i_ P ,v, 
outer fringe of the enlarged town and must be confined 


to the older and narrower limits which at one time 
indicated the particular geographical unit." 

In the first place, I am not prepared to regard 
the construction of a small solitary and 
isolated building consisting only of two rooms, 
a verandah and an open yard in agricultural 
land outside the limits of the old abadi of the 
town of Bhera, not for the purpose of residence 
but ostensibly for the purpose of running a rea¬ 
ding room, as an expansion of the town in the 
ordinary course of things as was held to be the 
case in A. I. B. 1937 Lah. 1C7. 1 The judgment of 
the learned Single Judge, in my opinion, is. there¬ 
fore, clearly distinguishable. I must also say, 
with all respect, that even though the decision 
of the learned Single Judge might be correct on 
the facts of the particular case, the observations 


made by him a3 to the position of the extensions 
of towns in the old abadi whereof custom of pre¬ 
emption has been found generally to prevail can. 
not be accepted as a correct statement of the law. 
In 87 p. B. 1890 2 the property in dispute was situate 
in a bazar, a little away from the town of 
Batala, which had grown up within the last 25 
years. Although the custom of pre-emption had 
been held to prevail in the whole city of Batala 
it was held that the plaintiffs in order to succeed 
had to prove positively that a custom of pre¬ 
emption existed in that particular quarter. 
In7o p. R. i898, 3 ,another case from Batala, it was 
held that from the existence of a custom of pre- 
omption applicable to houses and shops within 
the original limits of the town it conld not be 
deduced that the same custom applied to land 
occupied for business purposes which was situate 
in an out growth of the town. In 84 p. r. 1910 * 
the property in dispute was situate in a new 
abadi of the town of Hafizabad whioh extended 
up to the old borders of the town in which the 
custom of pre-emption was held generally to 
prevail, and it was held that the locality must 
be regarded as o distinot sub-division of the 
town for the purposes of pre-emption, and, in the 
absence of proof of custom in that particular 
locality, the mere prevalence of the custom 
generally in the old town could not entitle the 
plaintiff to pre-empt the sale. In 6 Lah. 3I2 5 a 
Division Bench of this Court citing with approval 
the above decisions of the Chief Court held that 
eveD though the custom of pre-emption existed 
generally in the old town of Qujranwala that 
custom oould not be extended to a business 
quarter of a recent growth outside the walls of 
., e *°wn in whioh property in suit was 
situate. These decisions do not appear to have 
been brought to the notioe of the learned Single 
Judge who deoided A. l R. 1937 Lah. 167. 1 8 

[6] For the reasons given above, I am of the 
opinion that, although the custom of pre- 
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emption was admitted generally to prevail in the 
town of Bhera the plaintiff could not take advan¬ 
tage of that custom, for the purpose of pre¬ 
empting the sale now in question, the property 
covered by which consists of a building situate 
outside the old abadi which was constructed, at 
[some time after 1900, on land which till then 
was agricultural land. 

T6] I accordingly allow this appeal and setting 
aside the judgments and the decrees of the 
Courts below dismiss the plaintiff's suit. In the 
circumstances of the case, however, I leave the 
parties to bear their own costs throughout. 

[7] On a verbal request made by the learned 
counsel for the respondent I grant him leave for 
filing a Letters Patent appeal. 

v.B.B. Appeal allowed. 


A. I. R. (34) 1947 Lahore 388 [C. N. 99.] 
Abdur Rahman and Mohd. Sharif JJ. 
Vinod Sagar — Plaintiff — Appellant v. 
Vishnubliai Slianker Eakobhai and others — 
Defendants — Respondents. 

First Appeals Nos. 422 and 460 of 1945, Decided on 
11-4-1947, against decree of Dist. Judge, Lahore, D/- 
24-7-1945. 

(a) Decree — Decree for joint ^possession against 
quondam tenant. 

A decree for joint possession against a person who 
was either a tenant or is found to be in possession of 
the demised premises after the expiry of the tenanoy 
or against a person in possession of the property on 
behalf of such a person is infructuous when the decree- 
holder has failed to evict the person in wrongful posses¬ 
sion of the property : 21 A. I. R. 1934 Cal. 127 and 22 
A. I. R. 1935 Cal. C46, Disting.; 16 A. I. R. 1929 Cal. 
28, Not foil. [Para 26] 

(b) Transfer of Property Act (1882), S. 107—Oral 
lease in Lahore after 1935—Validity. 

The provisions of the Transfer of Property Act had 
been extended to Lahore in 1935 and an oral lease for 
a term exceeding one year could not have been validly 
granted thereafter. [Para 28] 

('45-Com.) T. P. Act, S. 107, Note-2, Pt. 3. 

(c) Evidence Act (1872), S. 145 — Right of plain¬ 
tiff to produce documents for cross-examination of 
defendant’s witness. 

It is the plaintiff’s privilege under the Code of Civil 
Procedure to produce documents for the purpose of 
cross-examination of the witnesses produced by the 
opposite party and the objection that if the document 
is to be used against the witness he should be given an 
opportunity to tender his explanation is untenable : 
2 A. I. R. 1915 P. C. 7, Ref. [Para 34] 

(d) Transfer of Property Act (1882), S. 106 — 
Notice to quit by receiver—Validity. 

A receiver being an officer of the Court cannot serve 
a notice to quit on the lessee as he does not claim to be 
a representative or agent of the parties : 14 Cal. 323 ; 
22 Cal. 648; 12 A. I. R. 1925 Mad. 318 and 15 A. I. R. 
1928 Cal. 402, Rel. on. [Para 40] 

Where, however, the receiver issues the notice with 
the consent and at the instance of the lessor he acts not 
as receiver as such but as the agent of the lessor and 
hence the notice is valid. [Para 40] 

(’45-Com.) T. P. Act, S. 106, Note 36, Pt. 1 and Note 
38, Pt. 1. 


(e) Punjab Urban Rent Restriction Act (10 [X] of 
1941), S. 10—Statutory tenancy—Notice to quit. 

In spite of the words “statutory tenancy” used in the 
margin of S. 10 no statutory tenancy can be said to 
have been created by the section after the expiry of the 
period for which the premises are let and under the 
section it is not necessary that the notice to quit should 
be given after the termination of the tenancy : (1921) 1 
K. B. 49, Disting. [Para 41] 

(f) Transfer of Property Act (1882), S. Ill _ 

Determination of tenancy — Suit for ejectment by 
one co-owner—Maintainability. 

Where the tenancy has been determined, one of the 
co-owners can maintain a suit for ejectment of a tres¬ 
passer without impleading the other co-owners. Com 
law discussed. [Para^] 

(’45-Com.) T. P. Act, S. Ill, Note 26, Pt. 4. 

(g) Hindu Women’s Rights to Property Act 
(1937), S. 3 —Expression of intention to claim parti¬ 
tion by Hindu widow — Effect on joint status of 
family. 


By merely expressing her unequivocal intention to 
claim partition a Hindu widow cannot bring the joint 
status of a family to an end and the property would 
not, in spite of her claim, lose the joint family character 
permanently, although the family may be found to 
have lost its dominion on the property after it is 
divided by metes and bounds and may not be able to 
deal with it for at least as long as the widow is alive 
and has not conveyed it for consideration under a legal 
necessity. Until a partition by metes and bounds is 
brought about the kartA would be entitled to act as 
such even if the shares of the other members of the 
family are found to have been specified. His powers of 
management and control would be in abeyance in 
regard to the property where it has fallen to a widow on 
partition for such time as she remaios in possession of 
the property after a partition by metes and bounds. 

[Para 57] 

(h) Hindu law—Partition—Division of income. 

Division of income of the joint family property after 

defraying the expenses of certain members of the 
family does not give rise to an inference of partition : 
8 M. I. A. 66 (P. C.), Ref. [Para 58] 

(i) Hindu law—Partition—Institution of suit. 

Where a suit for partition is instituted by a member 

but is subsequently withdrawn, no partition can be held 
to have been effected by the institution of the 6uit : 32 
All. 415 (P. C.) and 12 A. I. R. 1925 P. C. 49, Foil. 

[Para 68] 

(j) Hindu law—Partition—Actings and dealings. 


It is not the statement of a member of the joint 
family but his actings and dealings with the estate 
which furnish a true guide to the determination of the 
question of the jointnes3 or otherwise. Hence a more 
statement by a female member that she wa3 entitled to 
a third share in the estate would not effect a partition 
when she asked for the ascertainment of her share 
solely for the purpose of regular payment of her legal 
share of the income : 25 A. I. B. 1938 P. C. 189, Foil. 

[Para 59] 

(k) Hindu law — Partition — Specification of 
shares. 

The mere fact that the shares of coparceners havo 
been ascertained does not by itself necessarily lead to 
an inference that the family had been separated. The 
shares must have been specified with tho intention of 
disrupting the family : 12 A. 1. R. 1925 P. C. 49, Foil. 

[Para 59] 

Cases referred :— 

1. (’29) 16 A. I. B. 1929 Cal. 28 : 115 I. C. 180,Naresh 
Chandra v. Hayder Sheikh. . 
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2. (’34) 149 I. C. 559 : 21 A. I. R. 1934 Cal. 127, 
Jarman Gomez v. Ram Kumar. 

3. (’35) 22 A. I. R. 1935 Cal. 646 : 158 I. C. 445, Joy 
Gopal Singha v. Probodh Chandra. 

4. (*15) 29 I. C. 639 : 2 A. I. R 1915 P. C. 7: 39 Bom. 
441 : 42 I. A. 135 (P. C.), Bal Gangadhar Tilak v. 
Srioiwas Pandit. 

5. ('46) 33 A. I. R. 1946 Lah. 20 : 222 I. C. 650, Chint 
Ram v. Firm Kirpa Ram. 

6. (’87) 14 Cal. 323, Drobemoyi Gupta v. C. T. Devis. 

7. (*95) 22 Cal. 643, Manick Lall Seal v. Surrut 
Coomarce Dasee. 

8. (’24) 82 I. C. 793 : 12 A. I. R. 1925 Mad. 318, 
Ratnasami Filial v. Sabapatby Pillai. 

9 A ( ^ 8) 107 L C * 738 : 15 A - L 1928 Cal. 402, In re 
C, K. Bannerjee. 

( 1921) 1 K. B. 49 : 89 L. J. K. B. 1105 : 123 L. T. 
617, Remon v. City of London Real Property Co., Ltd. 

11. (’78) 3 Bom. 23, Balaji v. Gopal. 

12. (’86) 10 Bom. 32, Balkrishna v. Municipality of 

Mahad. ^ * 

13. (’03) 5 Bom. L. R. 577, Narhori v. Sheikh Jamal 

14. (’97) 21 Bom. 154, Balkriflbna v. Moro. 

15. (’35) 22 A. I. R. 1935 Bom. 262 : 156 I. C. 898, 
Vegba JesiDg v. Manilal Bhogilal. 

<’44) 31 A. I. R. 1944 Cal. 132 : 212 I. C. 222, 
Digendra Kumar v. Kuti Mian. 

l lk fiPf? Mad * 501 : 2 A * L R * 191 5 Mad. 1214 : 
29 !•-C. 60,, Abmad Sahib Shntari v. Magnesite Syndi¬ 
cate, LtcU 

1 . 8 - , ' 27 > « Ro “- 14 9 • 14 A. I. B. 1927 Bom. 192 : 
101 I. C. 35, Magan Lai Dol&bhdas y. Budhar Pur- * 
soottam. 

[ 41) k ?V 92 : 27 A - L R - 1940 Bom. 18, 
Yesbwnnt Balkrishna v. Keahav Anant. 

2 r°-< „ 2 Q °9 !■ O- 223 : 29 A. I. B. 1942 All. 358 : 

o j' h It dl| 4 , 2 j A • 871 'Jam Charan v. Banaidhar. 
2 i' 2 , 2 ' < 90 > 12 A l - *1: 16 I. A. 186: 1 Sar. 448 (P. C.), 

I bandar v. Parbati. ' " 

'■ f 3, (J 8 ® 1 ) 8 E *- 191, Doo Hellyer ▼. The King. 

A- 139 : 80 G* 1 * 738 : 8 Sar. 489 (P. C.), 
Balklshon Dos v. Ram Narain. " 

iwWl.', 1, R - 1988 Pl C - 66 : 32 S. L. B. 392 : 
W2 L O. 977 (P. C.), Mt. Annrago Kner v. Darshan 

28 ’ < 38 ) 25 A. I. B. 1938 P. C. 189 : 32 S. L. B 798 • 
J 781 ; °’ 832 ( p - °-). Harkishen Singh v. Partap 

27. (’46) 220 I. O. 188: 32 A. I. B. 1946 P C 128- 90 

M?. Plrlhipal Kuer'. * 176 (P ‘ °>' Mt ' - 

170:116 

( ®8) 26 A. I. R. 1988 Mad. 390 s I L R (19881 

81 ’ 188 °'««. 

, ■ (^0) 27 A, I. R, 1940 Mad. 217 j I L R 

“walmha^D 8 ** °* 7 °°’ Kama3nbba ^ v. ippala- 

L. B (1942) Mad. 680 : 29 A. I. B. 1942 
r,Ar. 12 : - 201 L °- 162 - Santdambal v. SubbaAma 

33. (45) I. L. R, (1946) Mad. 402 : 82 A I R lOiK 
IP m ft? 1 *. 8 “i 1, A - 88 : 2 Suther 87 : 1 Sar. 721 

35 gift Wr ^iS'iTSrt! • 

36 L ('25) 6 « Nalb v - Rtttan Singh. 18 

I * m } .f? T M n d - 0 2 o 6 „ 4 ,i. 12 A ’ *• R -1926 P. 0? 49 : 62 

veri'ii ( a, ‘ PftJani Ammal v ’ Muthu- 


Badri Bass and Girdhari Lai — for Appellant. 

Dr. Shuja-ud-D\n t Fazal-ur-Rahman, A.N. Grover , 
Balmokand Gupta, Kalian Chand and A. N. 
Mongia —. for Respondents. 

Abdur Rahman J.— 

Sir Moti Sagar=rJagan Devi (died during the pen- 
| dency of the suit). 

Widow=Prem Sagar (died on 10-1-1939). 

Kanta Kumari I 
(Defdt. No. 11) | 


Widow=Shanti Sagar 
Prem Kumari. (died on 
3-12-1939). 

(Defdt. No. 12) 


Vi nod Sagar Three 

(Plaintiff). minor 

Attained majority daughters, 
on 18-10-1941. 


Minor Daughter. 

[ 2 ] Mr. Prem Sagar describing bimself to be 
the proprietor of a joint Hindu family firm 
known as Sir Moti Sagar <fc Son agreed to let a 
building, which was to be erected on a piece of 
ground, situate at the Ferozepore Road, within 
the municipal area of Lahore to Messrs. Reva- 
shankar M. Pancholi and Jehangir J. Mabed, 
partners in a concern working under the name 
and style of the Empire Talkies Distributors, for 
a period of ten years beginning from 1 - 10-1933 at 
a monthly rent of bs. 1400 on 19-10-1932 (ex. P-l). 
According to the terms contained in this - docu- 
ment a sum of Rs. 25,000 was to be advanced by 
the lessees to the lessor. Out of this amount 
Rs. 20,000, which were not to carry any interest, 
were to be deducted by monthly deductions of 
Rs. 400 from out of the rent and the balance 
of Rs. 6000 was to remain in deposit with the 
lessor as security till the termination of the 
period of lease and was to carry interest at six 
per cent, per annum after five years. The lessees 
were not entitled to make or permit any altera- 
tions to be made in or additions to the said 
theatre building either externally or internally 
Without, the lessor's written consent and had 
agreed not to assign, sublet or underlet or other, 
wise dispose of or anywise part with the posses- 
sion of the demised premises or the oloak room 
or any other part thereof (the refreshments, 
Rare and Saloons and bookstalls excepted) with- 
out the previous consent of the landlord in 
writing. The theatre building, whioh oame to 
be known as the Sagar Theatre was delivered to 
the lessees on 1st October 1933 . 

i Q j? 3 i* Ir; Pr ®“ Sagar died on 10 th January 

SL; 8 h c l ? bis widow Kanta 

Kumari, a son Shanti Sagar who had attained 

S nt /’ a ““°V, on Vinod Sagar and three 

SUSrf 3 '^ D8htera - Shanti Sa S ar . whose life was 
uurawd for a sum of rs. 2 , 80 . 000 , died on 3 rd 

December 1939 leaving behind him his widow 

Kn “ K T ari a minor daughter. Prem 
Kumari claimed the whole amount for whioh 
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her husband wa3 insured on the ground that it 
did not belong to the joint Hindu family. She 
applied for a succession certificate in the Court 
of the Senior Subordinate Judge at Lahore on 
5th February 1940. The application was opposed 
on behalf of Ymod Sagar who was until then a 
minor mainly because the premia for the insur¬ 
ance was alleged to have been paid by Shanti 
Sagar during his lifetime out of the joint Hindu 
family funds. 

'A\ An application wa3 made on behalf of 
Yinod Sagar on 31st May 1940 to remove his 
mother from his guardianship as her interest 
was adverse to her son (p. 44—documents). To 
this application an affidavit sworn by Yinod 
Sagar himself was attached (p. 45). This was 
apparently because she had entered into an 
agreement of partition in respect of the insur¬ 
ance money with Prem Kumari. This applica¬ 
tion was opposed by Kama Kumari but Vinod 
Sagar persisted: ( vide the Court’s order of 12 th 
July 1940). She was eventually removed from 
the guardianship on Gth August 1940 and Pandit 
Chandar Sain was appointed a guardian ad litem 
in these proceedings. 

Coj Fire broke out in December 1939 and a 
portion of the theatre building wa3 burnt with 
the result that the pictures could not be exhibited 
until sometime in July 1940. A letter (Ex. CK/ll) 
purporting to have been written on 17th July 

1940 was signed and sent by Kanta Kumari to 
the lessees extending the period of tenancy by 
eight months although there was nothing in the 
terms of the contract (Ex. p/l) which could en¬ 
title them to ask for and secure that extension. 

[6] Chandar Sain instituted a suit on 30th 
November 1940 in the Court of Lala Purshotam 
Lai who was the Senior Subordinate Judge at 
Lahore on behalf of Yinod Sagar for a declara¬ 
tion that certain properties including the money 
which formed the subject-matter of the applica¬ 
tion for a succession certificate belonged to the 
joint Hindu family of Sir Moti Sagar A: Son. 
Kanta Kumari and Prem Kumari filed their 
written statements in this suit on 22nd March 

1941 (EX8. CK/l and D/23, pp. 236 and 144 of the 
record) in which they claimed their shares to be 
ascertained although it was clearly stated by 
the former that she was not anxious to have 
the property partitioned by metes and bounds 
although the latter stated that she had already 
expressed her intention to separate and had in 
fact filed a suit for partition. The parties agreed 
in February 1941 to refer their disputes to Lala 
Purshotam Lai, who had been known to the 
family, a3 an arbitrator and an application was 
made to this Court to allow him to act in that 
capacity. This application was granted and the 
suit was subsequently transferred to the Court 
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of the Additional District Judge, Lahore, where 
an application was actually moved for reference 
of the disputes to Lala Purshotam Lai's arbitra¬ 
tion, both as an arbitrator and as a receiver. 
This wa3 accepted. 

[7] Yinod Sagar attained majority on 15th 
October 1941. He applied for a consent order 
three days later according to which a sum of 
Rs. 20,000 was to be paid to Prem Kumari, a 
sum of Rs. 10.000 to Kanta Kumari and a sum 
of RS. 5000 to Lady Moti Sagar (Ex. ck/20). ( 

This was followed by an application to the 
Additional District Judge on 2 lst October 1941 
(Ex. CK/19 at pp. 245 16 of the record). The 
parties came to an agreement on 1st March 1942 
(Ex. P/-21-C, at pp. 54-5 of the record), in which 
the insurance money which had been agreed to 
be paid to Prem Kumari was acknowledged to 
have been received and it was agreed that the 
proceeds of the insurance policy would be re¬ 
garded as a joint Hindu family property. It 
was further agreed that Prem Kumari would be 
entitled to receive a further sum of Rs. 20,000 
which had been deposited by her husband Shanti 
Sagar by way of security when he had secured 
an agency of Dhampur Sugar Mills for the sale 
of sugar. Kanta Kumari’s father Sahu Ram 
Narain was a managing agent of these Mills and 
it was agreed that the family would not be res¬ 
ponsible if this money was not realised by Prem 
Kumari's father. This agreement is embodied in 
two statements given by Prem Kumari (Ex. P/21 -C . 
at pp. 54 and 55) and by Lady Moti Sagar, ' 
Kanta Kumari and Yinod Sagar (Ex. P/22-C at 
pp. 55/50). It was distinctly stated by all the 
major members of the family that the property 
of the family would remain joint and the fol¬ 
lowing allowances would be payable to them up 
to the date of further decision by the arbitrator: 

1 . Lady Moti Sagar ; Rs. 150 per mensem. 

2 . Mrs. Prem Sagar and daughters ; 

rs. 250 per mensem. 

3. Mr. Yinod Sagar: Rs. 250 per mensem. 

4. Prem Kumari and daughter ; 

rs. 250 per mensem. 

A suit for partition (Ex. D/2G) had lien brought 
by Prem Kumari on 5th August 1940 in the 
Court of the Senior Subordinate Judge at Lahore. 

In her statement (Ex. P/21-C) she agreed to with¬ 
draw the partition suit and to treat the firms 
Shanti Sagar A: Company, Sir Moti Sagar A: Son 
and the Lahore Sagar A: Agency as joint family 
firms. The parties appeared to have applied on 
4th March 1942 to the Additional District Judge 
at Lahore for leave on behalf of the minors to 
enter into a compromise in the suit instituted 
by Yinod Sagar. Thi3 was granted. But the 
suit does not seem to have been disposed of 
finally up till now. 
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[8] As a receiver of the property and at the 
request of the owners of the theatre building, 
Lala Purshotam Lai addressed a letter to the lessees 
on 11-3-1913, (pages 63/64 of the record), informing 
Messrs. Jehangir J. Mobed and Revashankar 
M. Pancholi, proprietors, Empire Talkies Distri¬ 
butors, that the lease would expire on 30-9-1913 
and asking them to vacate the demised pro¬ 
perty on the date on which the lease would 
expire i. e. on 30-9-1943. It was mentioned in 
that letter that the landlord was anxious to run 
the cinema himeslf after the expiry of the period 
of the lease and a six months' notice was 
therefore given to the lessees to vacate the 
premises on the day on which the _ term of the 
lease expired. The tenancy was to expire by 
eftlux of time but this notice was probably con¬ 
sidered to be necessary or advisable in view of 
the provisions of the Punjab Rent Restriction 
Act (Act of 1941). This notice was sent to Dalsukh 
M. Pancholi and copies of the same were 
sent to Jehangir J. Mobed and Revashankar 

M. Pancholi for information and necessary 
action. 

[9] Revashankar M. Pancholi died towards 
the end of March 1949 and defendants l to $ are 
bis heirs and legal representatives. 

[10] R. 8. Purshotam Lai refused to act as 
an arbitrator and as a receiver on 9 - 2-1918 and 
the caso in which he was appointed a recoiver 
was transferred to the District Judge, Mont¬ 
gomery at Lahore, who appointed Mr. P. N. 
Joshua, Offioial Receiver, to be a receiver of 
.e estate. Mr. Joshua, however, did not succeed 
in getting possession of the property and his 
appointment was subsequently suspended by 
this Court on 2-2-1944. He was finally discharged 
on 28-1-1946. 

til] Tho suit, out of which the present ap¬ 
peals arise, was instituted on 8 - 1-1914 by Vinod 
bagar against the legal representatives of Re- 
vasbankar M. Pancholi (defendants 1 to 6 ) and 
Jehangir J Mobed (defendant 7 ). Seth Dalsukh 
M. Pancholi, a brother of the late Revashankar 
M. Pancholi was also impleaded as a party to 
the suit as he was alleged to be in possession of 
the premises under a sub-lease granted to him by 

f*, R u 6 T h * nkar M ' P “ ncholi and Mr. Jehangir 
J. Mobed. He was sued through his mukhtar- ; . 
am Diwan Sardari Lai, Advocate. Mr. Hayat 
was impleaded as the Manager of the Plaza 
Cinema (the name whioh the building has come 
to be known by) and was in possession of the 
theatre. Mr. Joshua, Speoial Official Receiver. 
Lahore was also added to the array of defendants 
as a pro forma defendant on the ground that 
be had been appointed a receiver of certain 
properties by the Additional District Judge 
Lahore, although he is stated not to have entered 
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upon his duties or to have assumed charge of 
the property until then. 

[ 12 ] It was stated in the plaint that the Sagar 
Theatre Plaza Cinema was let to Revashankar 
M. Pancholi and Jehangir J. Mobed under a lease 
for a period of ten years commencing from 
1-10-1933 at a monthly rental of its. 1400 but the 
demised premises were not vacated after the 
expiry of the period of the lease in spite of a six 
months’ notice for ejectment given to the lessees 
on 11-3-1943. The lessees were also alleged to 
have committed a breach of the terms of the 
lease and in view of the provisions of S. 10, 
Punjab Rent Restriction Act (Act 10 [x] of 1911 ) 
the theatre building was stated to have been 
required for the landlord’s own use and occupa¬ 
tion. It was claimed in tho alternative that the 
plaintiff was entitled to eject tho defendants, 
even if the theatre building was found not to 
have been required by the plaintiff for the 
landlord’s own occupation and use. A sum of 
R9. 1400 was claimed on account of rent for 
September 1943 and rs. 4200 as damages for 
wrongful use and occupation from 1 - 10-1913 to 
31-12.1944. 

[ 18 ] Instead of filing a complete written 
statement the defendants obviously with the in¬ 
tention of prolonging the suit raised certain pre¬ 
liminary objections to start with. They were 
signed and verified by L. Sardari Lai, Advocate, 
who had also signed similar preliminary 
objections raised on behalf of defendants 8 
and 10 (pp. 6 and ~6 of the record). The 
main contention advanced on behalf of de. 
fendants 1 to c was that the plaintiff bad no 
locus standi to sue as it was not mentioned in 
tho plaint bow ho was "a landlord of the pro- 
perty entitled to maintain a suit for ejectment 
of tenants and for recovery of rent and damages," 
that in any case the widows of Soth Prem Sagar, 
beth Shanti Sagar and Lady Moti Sagar were 
necessary parties as plaintiffs, that the suit was 
prema ure as the Cinema Hall was rendered 
incapable for use for about eight months between 
September 1939 to H-7-1940 on account of fire and 
that the notice of ejectment was not valid in 
law. Tho written statement on behalf of defen¬ 
dant 7 was to the effect that he had severed all 
his interests of partnership with Revashakar in 
favour of defendant 8 but that he did not re- 

i h \ h !, < \ reCei / ed any notioe of oint¬ 

ment, that he had transferred all his interests to 

defendant 8 In the end the defendant asked for 

disaussai of the suit against him as he was no 

longer a partner and was not in possession of 

the property in dispute. 

t ^, ted by the plaintiff in «ply to 

the defendants' pleas that as a landlord of the 
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property he was entitled to sue for ejectment of 
tenants and for recovery of rent and damages 
although there was some dispute between the 
plaintiff and some members of the joint Hindu 
family, which was, however, stated to have no 
effect on the right to maintain the present suit. 
The allegation that the suit was premature was 
denied as the term of ten years mentioned in 
the lease had expired and it was contended that 
the non-user of the property in dispute on account 
of fire could not extend the period. The notice 
for ejectment was alleged to be unnecessary as 
the lease had'expired by efflux of time and that 
in any case the notice for six months had been 
Berved on the lessees. 

[15] Written statements on merits were filed 
on behalf of the defendants other than Jehan- 
gir J. Mobed on 10th February 1944. In addition 
to the preliminary objections raised on behalf of 
these defendants, it was contended on behalf of 
defendants 1 to G that the plaintiff had no right 
to maintain the action against them as the 
original lease had been cancelled long before 
October 1943 and a direct arrangement regard¬ 
ing the lease of the property in dispute was made 
by the landlord with Dalsukh M. Pancholi, 
defendant 8, which lease had not yet expired and 
the suit of the plaintiff was, therefore, premature. 
In their written statement, defendants 8 and 10 
denied that the former was a sub-lessee from 
Messrs. Revashankar M. Pancholi and Jeban- 
gir J. Mobed and alleged that he had secured an 
independent lease from Seth Prem Sagar in the 
year 193G. It is significant to note that the terms 
on which the lease was stated to have been 
granted to defendant 8 were not mentioned in 
the written statement, although it was denied 
that the lease had expired on 1st October 1943. 
It was also alleged in the written statement that 
the plaintiff had no right to eject the defendants 
as Mrs. Prem Sagar had by her letter,- dated 
17th July 1940, “extended the lease by 8 months 
to compensate the defendant for dispossession 
for 8 months in 1940/’ As for the claim of rent 
it was alleged that “the landlord’s manager 
(Pandit Chandar Sain) who used to receive rents 
bad refused to receive the rent with a view to 
bring this case” and that the reversioners of Sir 
Moti Sagar owed a sum of Rs. 5000 to the 
defendant with interest at six per cent, per 
annum from 1st October 1938. It was alleged in 
the end that inasmuch as the Cinema Hall had 
caught fire in December 1939 and was rendered 
incapable for use as Cinema for about 8 months, 
the lease was extended by Mrs. Prem Sagar, one 
of the proprietors of the firm, for 8 months 
after the expiry of the lease, and that the suit 
of the plaintiff was liable to be dismissed as 
premature. 


[ 16 ] In his replication the plaintiff denied the 
various allegations made by the contesting de¬ 
fendants and alleged that no lease had ever been 
granted by Mr. Prem Sagar in 1936 and that on 
his death all the joint Hindu family property 
including the property in dispute devolved on 
his two sons, Shanti Sagar and the plaintiff, by 
right of survivorship, that Seth Shanti Sagar 
was the karta of the family after the death of 
his father Prem Sagar and that after the death 
of Shanti Sagar all the joint Hindu family pro¬ 
perty devolved on the plaintiff by the right of 
survivorship. It was alleged that the plaintiff 
being the karta of the joint Hindu family was 
now the landlord of the property in dispute and 
entitled to sue for ejectment, for rent and com¬ 
pensation. The allegation that any extension had 
been granted was also denied. In his replication 
to the written statement filed on behalf of defen¬ 
dant 7, besides denying the various allegations 
made by the defendant, it was alleged that the 
plaintiff had no knowledge regarding the trans- 
fer of his interests by defendant 7 to defendant 8 
except that an advertisement had appeared in 
the Civil and Millitary Gazette on 19th January 
1944, which stated that defendant 7 had trans¬ 
ferred all his interests to defendant 8 and that 
he was no longer a partner in the firm and that 
defendant 7’s liability to deliver possession of the 
property to the plaintiff remained intact. 

[17] These replications were filed in Court on 
19th February 1940 and the Senior Subordinate 
Judge, before whom suit was pending, appears 
to have proceeded to record the statements of 
the counsel of the parties. Pandit Prem Nath 
counsel for defendants 8 and 10 expressed his 
inability to do so as he was not in possession of 
full details. An opportunity was, therefore, 
granted to him to consult his clients in regard 
to the terms of the lease alleged to have been 
secured by his client, defendant 8, from Prem 
Sagar, but if the counsel was unable to make a 
statement, the .’parties were directed to appear 
for making statements before framing the issues. 
Pandit Prem Nath was examined on 4th March 
1944 and his statement was recorded on behalf 
of defendants 8 and 10 . He etated that Prem 
Sagar had originally got a letter from Seth 
Dalsukh Pancholi (Ex. D/8) that he would be 
responsible for the performance of the terms of 
the lease independently of the two others, viz., 
Revashankar t and Jahangir J. Mobed and that 
Seth Prem Sagar accepted Seth Dalsukh Pan¬ 
choli to be his lessee under the terms of the 
original lease and a fresh lease was oreated in 
favour of Seth Dalsukh Pancholi on the same 
terms. It was clearly stated that the fresh 
tenancy was to be for the same period for which 
the original tenancy had been created. It was* 
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however, admitted that the so-called indepen¬ 
dent lease or arrangement entered into with 
Seth Dalsukh Pancholi was not with the consent 
of Jahangir J. Mobed and Revashankar. It was 
also stated by the counsel that Seth Dalsukh 
Pancholi had been in possession of the demised 
premises paying rent, etc., under the terms of 
the original tenancy and the subsequent lease, 
although oral, had been in fact performed. This 
was not all. Diwan Sardari Lai Advocate who, 
* as pointed out, was described to be a mukhtar - 
am of defendant Q made a further statement on 
the same day. He stated that the representa¬ 
tions (I have ascertained from the counsel for 
the parties and they agreed that the representa¬ 
tions were in regard to the extension of a period 
of 8 months) were either made by Seth Dalsukh 
Pancholi or by Mr. Desai, General Manager, 
Empire Talkies Distributors in Lahore. He was 
unable to state, for obvious reasons, whether 
any one else was present at the time when the 
discussion was alleged to have taken place be¬ 
tween Dalsukh Pancholi and Prem Sagar in 
respect of the creation of the lease. Ho, how¬ 
ever, stated that he could enquire from Seth 
Dalsukh Pancholi and made further statement 
on that point. He could not also state whether 
the sum of Rs. 8000 was paid by Seth Dalsukh 
Pancholi to Revashankar and Jahangir J. 
Mobed but it was alleged that at the time of 
partition between the partners after the year 
*1936 this amount was adjusted. 

[ 18 ] In reply to the question by the Court 
Pandit Kiakan Chand, counsel for defendant 7 , 
stated that he could not state whether the ori. 
ginal lease of the year 1932 in favour of Reva- 
sbanker and Jahangir J. Mobed was or was 
not cancelled in the year 1936 when the lease, 
as stated by Pt. Prem Nath as above, was creat¬ 
ed in favour of Seth Dalsukh Pancholi. Nor 
(X)uld he state whether Seth Dalsukh has been 
in sole possession as a tenant of the property 
since 1986 and paying rent to the landlords with¬ 
out interference by defendant 7. Mr. Kahan 
Chand, counsel for defendant 7, was again exa¬ 
mined by the Court on behalf of defendant 7 , 
when he stated that the arrangement of 1936 
entered into by Seth Dalsukh Panoholi was on 
wbalf of the partnership composed of Reva- 
Bhankar and Jehnagir J. Mobed only and 
that Seth Dalsukh was paying rent after 1936 
on behalf of the aforesaid partnership although 
Dalsukh was not a partner himself. It was in 
the end stated that defendant 7 transferred all 
hrs interests in the aforesaid partnership i. e., 
Empire Talkies Distributors and the Plaza to 
Beth Dalsukh on 1st April 1949 . 

[191 It appears that Diwan Sardari Lai,* 
defendant e’s counsel and mukhtar was not 


present on 16th March 1944, as directed by the 
Court, although he had agreed on 4th March 
1944 to make a statement on certain points 
after enquiry from his client. Diwan Sardari 
Lai was, therefore, ordered by the Senior 
Subordinate Judge to appear on 18 th March 
1944, the next date fixed in the case. But 
he was not present as he was said to be indis¬ 
posed; and his client was also absent. The caso 
was adjourned to 22nd March 1944 and Sardari 
Lai was directed to put in his appearance on 
that date. But he did not appear on the date 
either and instead of taking steps to enforce the 
order the Senior Subordinate Judge adjourned 
the case to 24th March 1944 to announce the- 
issues framed by him. 

[ 20 ] Prem Kumari and Kanta Kumari made 
an application on that date to be made plain¬ 
tiffs in the suit. This was objected to on behalf 
of the plaintiff who had by then come to know 
that one of them at least had given a letter 
(Ex. ck/ii) to Dalsukh Pancholi with the object 
of defeating the suit brought by him. He there¬ 
fore opposed their application for being im¬ 
pleaded as plaintiffs and being dominis litis 
the Court ordered them on 28th March 1944 to 
bo impleaded as defendants. They were directed 
to file writtervstatements on merits on 8th April 
1944. Sardar Kartar Singh appeared on behalf 
of Prem Kumari on that day and stated that 
his client wanted to bo impleaded as a plaintiff 
and did not wish to proceed as a defendant. 
Kanta Kumari did not appear on that day. Mr. 
Madan Lai appeared for Kanta Kumari on loth 
April (p. 34 of the record) and agreed to proceed 
with the case on behalf of his client and stated 
that according to law they were cosharers of 
the estate of Sir Moti Sagar along witl^Vinod 
oagar and that they did not recognise *vinod 
bagar as the karta of the family. He alleged 
that his olient (Kanta Kumari) was entitled 
as a cosharer and co-owner of the Plaza 
Cinema to bo impleaded as a co-plaintiff 
in the suit. The position whether these ladies 
could be impleaded as plaintiffs was re-consi¬ 
dered by tho Court on 14th April and the 
order impleading them as defendants in the case 
was affirmed for the reasons given by him at 
p. 36 of the record. 

[ 21 ] Written atatementes by Kanta Kumari 
and Prem Kumari were put in on 27 th June 

qtftn/ -P n 77 0f ‘r e nmdh The y «e sub. 
atantially the same. It was denied in para. 3 of 

^ D J ta ^ ent that the P laiQ ‘ j ff was the 

saras. 0 * he ^te. ^ wa* 

alleged that he was merely entitled to one-third 
ehare in the property, the other s /3 share- 
being held by the defendants and Prem Kumari 
m equal Bhares and that they have the same in. 
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teresfc as their deceased husbands had. It wa3 had never given up the position that she wanted 


also alleged that since they had on several occa¬ 
sions manifested and communicated their in¬ 
tentions definitely and unequivocally to the 
plaintiff to separate their shares so as to enable 
them to enjoy them separately, the plaintiff 
alone had no right to institute the suit without 
the previous consent of the defendants which 
had never been asked for or given. In para. 8 it 
was alleged that she (Kanta Kumari) had exe¬ 
cuted the lease for a period of 8 months as the 
Cinema had been closed for that period. It was 
also alleged that she had executed a lease of 
the Ciuema in favour of Dalsukh M. Pancholi 
for further period of three years from 1st July 
10H. 

[22] No less than 33 issues were framed by 
the trial Court, the first 24 having been framed 
on 21 st April 1944 (pp. 3G and 37 of the record) 
and the remaining issues on 11th July 1944 (p. 98 
of the record). The evidence, both oral and 
documentary, wa3 led on behalf of the parties 
but as the suit was being prolonged for one 
reason or the other, it was transferred by me to 
the Court of the District Judge, Lahore, who was 
directed to try the suit and dispose of it ex¬ 
peditiously. 

[23] The learned District Judge-decided most 
of the issues in favour of the plaintiff but held 
under issue 9 that the property in dispute was 
not required by the plaintiff bona fide for his 
own use and occupation although this -finding 
had no effect on the suit. He also held under 
issue 20 that although the defendants were guilty 
of the breach of some of the terms of the lease, 
yet this was of no consequence as the breaches 
had been waived by the landlord. Under issues 27, 
2S and 30 it was held that the agreement dated 
19th January 1940 (Ex. c/k) was sufficient in law 
to effect a disruption of the joint status of the 
family which was confirmed by the facts that 
Prem Kumari had applied for a succession certi- 
dicato on Gth (5th?) February 1940 and had subse¬ 
quently filed a suit for partition on 5th August 
1940 (Ex. P-2G), as well as by the written state¬ 
ments filed on behalf of Kanta Kumari and Prem 
Kumari (Ex. D-23 and c/k) dated 22nd March 
1941, which they had filed in the declaratory suit 
brought by Vinod Sagar. The contention that 
the intention to separate had been withdrawn 
by Prem Kumari in accordance with the agree¬ 
ment arrived at between the parties as shown in 
an annexure to the application (Ex. c/k 4) and 
in a letter to the arbitrator dated 18th April 1942 
(Ex. c/K-G) was repelled on the ground that 
these arrangements were tentative and were only 
to take effect if a compromise between the 
parties was finally arrived at. Since this attempt 
-at compromise had failed and Kanta Kumari 


to enjoy her share in the family property sepa- 
rately and had in fact defined her share to be 
one-third and since a subsequent suit for parti¬ 
tion had been brought by Prem Kumari on 20 th 
June 1944 (Ex. D-27C); it was held that there had 
been a disruption of the joint status by clear 
declarations of the two ladies, before the eject- 
ment suit was lodged and the joint family pro- 
perty must be deemed to have been partitioned 
according to the share specified. In view of this { 
finding the contention advanced on behalf of 
Vinod Sagar that he was the sole surviving male 
member of the family and was therefore entitled 
to manage the property as karta was held to be 
untenable. 

[24] As regards issue 31 it was held that the 
lease (Ex. D-29) executed by Prem Kumari on 
8th September 1944 in favour of Dalsukh M. 
Pancholi was invalid as some of the pages of the 
document had been substituted without her know¬ 
ledge and consent but the lease executed by 
Kanta Kumari giving her one-third share on 
lease in the Plaza Cinema appeared to be valid. 

In the end the learned District Judge did not 
accept the argument that Dalsukh M. Pancholi 
who was in possession of the property was a 
trespasser. He was, therefore, held entitled to 
retain the property till an actual partition was 
effected. The plaintiff was therefore granted a 
decree for joint possession of his one-third share 
although it was ordered at the end of the judg-A 
ment that the decree would not be in view of 
R. 81, Defence of India Rules, executable without 
the District Magistrate's order if the whole of 
the Cinema happened to fall to the share of the 
plaintiff in the suit for partition. 

[25] A decree for one-third of the amount 
claimed as rent was passed in favour of the 
plaintiff and the defendant's contention that he 
was entitled to deduct Rs. 5000 was negatived on 
the ground that he had failed to show that he 
had any title to the money deposited originally 
by Revashankar and Jehangir J. Mobed. Dis¬ 
satisfied with that decree, the plaintiff has pre¬ 
ferred Appeal NO. 422 of 1945 and Dalsukh M. 
Pancholi Appeal no. 4G0 of 1945. Both of them 
will be disposed of by this judgment. 

[2G] This was not a suit for possession but for 
ejectment of a tenant and I do not know how 
could a decree for joint possession of one-third 
share in the property be passed in favour of the 
plaintiff. I am aware of the decision in A. I. R. 
1929 Cal. 28 1 where Mitter J. had held that a 
cosharer when ejecting a trespasser could not get 
a decree for more than his own share but if that 
was a case of a tenant, the difference between 
the suit against a tenant for ejectment and a 
suit for possession against a trespasser was over- 



1947 


VlNOD Sagar V. Vishnubhai (Abdur Rahman J.) 


Lahore 395 


looked. Be that as it may, a decree for joint 
possession against a person who was either a 
tenant or is found to be in possession of the 
demised premises after the expiry of the tenancy 
or against a person in possession of the property 
on behalf of such a person is infructuous as the 
decree-holder has failed to evict the person in 
I wrongful possession of the property and it is no 
consolation to him to be told that a decree for 
(joint possession had been passed in his favour 
which he cannot execute and would not be able 
to execute even if a suit for partition is decreed 
and the whole of the demised premises fall in his 
share subsequently. I could understand the object 
in passing such a decree against cosharers only 
if they have been claiming the property adversely 
'but such a decree against a tenant or a quondam 
tenant seems to be meaningless. The decree was 
passed in favour of all the cosharers in 149 I. C. 
559“ and the question whether a decree could not 
be passed in favour of one of them or that in 
what circumstances could it be so passed was not 
considered or decided. The decision of a Division 
Bench of the Calcutta Court in a. I. R. 1935 Cal. 
€i6 was, as is clear from the judgment delivered 
by Nasim Ali J. in a suit for possession on that 
basis of title and not for ejeotment against a 
tenant or a quondam tenant. 

f 27 ] Before I deal with the questions which 
were argued before us, I should like to make* a 
few observations about the position in regard to 
loaso alleged to have been granted to 
Dalsukh M. Pancholi by Prem Sagar in 1935 
The agreement of Jeaso (ex. p-l) being for ten 
years and thus due to expire on 8a 94943, a 
fresh lease could not havo been granted by Prem 
Sagar to a third party for any period when it 
was m force unless it was terminated. This could 
not have been done without the consent of the all 
parties to that contract. Jehangir J. Mobed was 
one of the lessees to whom it was granted. But 
1 andit Prem Nath counsel for Dalsukh M. Pan- 
choh and Mohammad Hayat (defendants 8 and 10) 
stated on 4-34944 (p. 28 of the record) that “the 
independent lease (of 193c) that had been thus 
created in favour pf Seth Pancholi was not with 
the consent of Mr. J. Mobed and Revashankar ” 

“ al 1 d 0) t 0 he , le '! 8e for Period between 
1930 and 1943 be then granted to Dalsukh Pan- 

choh by Prem Sagar ? Lala Khan Chand coun- 

T o i 0r ^ hangir J ' Mobed ^ted on 1G-3-1944 
(p. 30 of the record) that 

“the arrangement of 1936 by Seth Dalsukh 
was on behalf of the partneihip The llnlrl 

partnership ahhough^SettTDalBnktrTOsnotpMtoerhlt^ 

A perusal of these statements recorded by the 


Court before the framing of the issues and which 
must be regarded to be a part of the defen¬ 
dants’ pleadings shows that according to Dalsukh 
(defendant 8) the agreement of lease (ex. P-l) 
was not terminated with the consent of Reva¬ 
shankar and Mobed and thus not terminated at 
all while according to Mobed, the arrangement 
made by Dalsukh was on behalf of Revashankar 
and Mobed only and was therefore wholly super¬ 
fluous inasmuch as they bad already entered 
into an agreement which was not to expire un. 
til September 1943 and in pursuance of which 
possession had been delivered to them by Prem 
Sagar three years earlier. 

[ 28 ] Moreover, it was conceded by learned 
counsel for the parties before us that the provi¬ 
sions of the Transfer of Property Act had been 
extended to Lahore in 1935 and that an oral 
lease of immovable property could not therefore 
have been granted by Prem Sagar to Dalsukh 
as alleged by him. 

[29] Ilad I therefore been even of the view 
that there was any substance in the plea taken 
on behalf of Dalsukh that an oral lease had been 
granted to him in 19SG, I would have overruled 
it both because the original lease (ex. P-l) had 
not been brought to an end and because the oral 
lease could not have been granted. 

[30] Nor do I see how could the lease alleged 
to have been granted by Prem Sagar to Dalsukh 
Pancholi in 1936 help the latter if it was, like the 
original lease, to have come to an end in Septem¬ 
ber 1943. Pandit Prem Nath, counsel for defen¬ 
dant 8 had expressly admitted it to have been 

for the same period for which the original 
tenancy had been created.” Realising this diffi¬ 
culty, Dr. Shuja-ud-Din, learned counsel for 
defendant 8 advanced the contention that verbal 
lease granted by Prem Sagar in 1936 was to be, 
like its predecessor, for ten years and was not 
to expire until 1946. But this was a wholly now 
case and could not be permitted to be raised for 
the first time in this appeal. Pandit Prem Nath 
had not stated that the fresh lease was for the 

° f time for which fche or 'S' na l lease of 
193G had been granted but that it was for the 

same period by which I take him to have meant 

the unexpired period of the original lease. Had 

this not been so, the objections-raised on behalf of 

5 - khe receipfc of the n °t'ce of 

EST** l ftt0 ? 11 - 8 - 1943 - that tbe notice was 
invalid as the lease granted to him by Prem 

Sagar was not to expire until 194G would ha™ 

been specific. But no reply was sent to Lala 

Purshotem Lai or to the plaintiff for more than 

six months and when it was sent to Lala Sardari 

^ ' i dV “ ate - tele C rft PtJ'Oally on 30-94948 (Ex P 9 

££ex > f p h i 8 S’ U ! 00 day on ^ioh the 

Ex ‘ w was to ex P‘ r0 . was kept as vague 
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as the ingenuity of a lawyer could devise. Lala 
Purshotam Lai stated on the other hand at 
p. 186 of the record that the talk with Dalsukh 
in September 1943 had proceeded on the basis 
that the lease was to come to an end on 1-10-1943. 

[31] There is no documentary evidence to show 
that any lease had been created by Prem Sagar 
in favour of Dalsukh M. Pancholi in 1936. Had 
this been correct, letters would have been ex¬ 
changed between them. But in order to avoid 
any criticism on this score, Pandit Prem Nath 
was in his statement before the issues instructed 
to say at p. 28 of the record that instead of 
Dalsukh M. Pancholi receiving a letter from 
Prem Sagar, the latter had received "a letter 
from Seth Dalsukh Pancholi to the effect that 
he would be responsible for the performance of 
the terms of the lease independently of the two 
others viz. Revashankar and Jehangir J. 
Mobed.” It is interesting to observe that the 
plaintiff was never asked to produce the letter 
stated to have been delivered to Prem Sagar. 
Nor was any secondary evidence led to prove 
its contents. It is impossible to believe that 
Dalsukh had not even kept a copy of that letter 
with him. He did not appear as a witness in 
the Court although after Prem Sagar’s demise 
he was the only person who could have deposed 
to the conversation which was alleged to have 
taken place between him and Prem Sagar. He 
contended himself by producing his General 
Manager. Desai does not state that Prem Sagar 
had agreed to create a fresh lease in favour of 
Pancholi in his presence. He refers to some 
letters having been " exchanged '* (mark the word 
used by the witness in his deposition) between 
Pancholi and Prem Sagar but states that he 
was not present when those letters were written. 
No letter by Prem Sagar on this subject was 
ever produced or relied upon by defendant 8. 
There is thus no evidence on the record, docu¬ 
mentary or oral, on the point that any tenancy 
had been created in 1936. Reliance was, how¬ 
ever, placed by learned counsel for defendant 8, 
on a number of letters in order to show that 
Dalsukh had been treated as a tenant of the 
demised premises. Reference was made by 
learned counsel for defendant 8 to Exs. P. W. 18-14 
to P. W. 18-22 (pp. 11 to 22 of the record) as 
also to a number of letters written in or after 
July 1936. The letters before 1936 could not pos¬ 
sibly render any help to defendant 8 as the 
fresh lease was alleged to have come into exist¬ 
ence in:i936. They would, on the other hand, 
show that Dalsukh was in possession of the pre¬ 
mises and acting on behalf of the lessees even 
before 1936. He was a brother of Revashankar 
and was assisting him in looking after the busi¬ 
ness carried on by the Empire Talkie Distri¬ 


butors. The letters written by Prem Sagar in 
1936 (EXS. P. W. 25, P. W. 18 23, P. 67, P. W. 28-5 
at pp. 22 to 31 of the record) bring this out 
fairly clearly. They were mostly addressed to 
the Empire Talkie Distributors or to Dalsukh 
M. Pancholi C/o Empire Talkie Distributors, of 
which Dalsukh M. Pancholi was merely the 
General Manager, according to Desai’sown state¬ 
ment (at p. 177 of the record) up till 1940. Mr. 
Kahan Chand, counsel for Jehangir J. Mobed, 
submitted in his statement before the issues that \ 
Revashankar and Mobed were the only partners 
oi the Empire Talkie Distributors and the 
transfer by Jehangir J. Mobed in favour of 
Dalsukh was made in writing on 1-4-1942. 
There is nothing on the record to show that 
Dalsukh M. Pancholi was a partner in the 
Empire Talkie Distributors before 1942 although 
it was stated by Desai (at p. 177 of the record) 
that he became the sole owner of the Empire 
Talkie Distributors since 1942. As Dalsukh had 
been dealing on behalf of the Empire Talkie 
Distributors ever since 1934, it is not surprising 
to find that letters addressed to or meant for 
the Empire Talkie Distributors were continued 
to be written by Lala Purshotam Lai to 
Dalsukh M. Pancholi for the Empire Talkie 
Distributors, in 1941 and 1942 (Ex. D-l dated 
11-10-1941, at p. 158, EX. D-4, dated 12-1-1942, at 
p.* 161, Ex. D-5, dated 23-1-1942, at p. 162 and 
Ex. D-7, dated 17-2-1942, at p. 164 of the record). 
Lala Purshotam Lai states at p. 48: y, 

“For nil practical purposes I was dealing with Mr . d 
D. M. Pancholi as the lessee of the property. I never 
analysed the position as to whether he was one of the 
co-lessees or their agent or the transferee of this right.’* 

It is, however, significant that when Prem 
Sagar wrote to Dalsukh M. Pancholi on 16-10-1936, 
(Ex. d/ 86 at p. ill of the record), he referred to an 
agreement between him and “your good self” in a 
letter addressed to Dalsukh although the agree¬ 
ment was, as we know, between Prem Sagar on 
the one hand and Revashankar and Mobed on 
the other. This obviously means that Dalsukh 
was identified wih the lessees either because he 
was acting on their behalf and his status was 
not clearly understood by Prem Sagar either. 
But Lala Purshotam Lai asked the clerks in 
the Receiver’s office on 11-3-1943 to issue notices 
of ejectment to the lessees without naming them 
(Ex. P-9 at p. 64 of the record), and the office 
carried out hi3 orders. He had “found the 
names of the lessees in the lease-deed of which 
the original was in the office.” Besides sending 
notices to Revashankar and Mobed a copy of 
the same was also sent to the Empire Talkie 
Distributors C/o Seth Dalsukh M. Pancholi, who 
was at that time residing at Macleod Road, 
Lahore. It does not seem to be possible to infer 
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from these letters that Dalsukh M. Pancholi 
had at any time been recognised as a lessee 
himself. The letters were invariably being ad¬ 
dressed to the proprietors Empire Talkie Dis¬ 
tributors and Dalsukh M. Pancholi who was 
the General Manager, being loosely described 
as a lessee himself. It was obviously this loose 
description which had led him to advance the 
plea of an oral lease in his favour. In the 
absence of any evidence that a lease had been 
granted by Prem Sagar to Dalsukh M. Pancholi 
in 1936 in supersession of Ex. P-l, I must, in 
concurrence with the learned District Judge, 
negative that contention and hold that defen. 
dant 8 has utterly failed to establish any oral 
lease. 

[32] This brings mo to the plea raised on his 
behalf in regard to the extension of the lease 
granted by Kanta Kumari in July 1910. But 
bofore I go into that question, it falls to be 
observod that if no lease had been granted by 
Prem Sagar in 1936. there could have been no 
question of its extension for it must be remem- 
bored that neither defendants l to 6 as re- 
presentatives of Revaahankar M. Pancholi nor 
Jehangir J. Mobod claimed the original lease of 
1932 (ex. p-i) to have been extended by any per¬ 
son. It is true that the first six defendants raised 
the plea that the suit was premature but this 
was wholly on the basis of the landlord having 
made direct arrangements with defendant 8 
regarding the lease in favour of the property in 
H-Wispute and the aforesaid lease in favour of 
defendant 8 has not yet expired or terminated 
(para. 8 of the written statement at page 16 of 
the record). In faot, they also pleaded in para. 6 
that the original lease had been cancelled and a 
direct arrangement regarding the lease of the 
property in dispute was made with defendant 8 
by the landlord. But this was apparently be- ' 
cause they were trying to help defendant 8 as 
far as they could on account of their close con- 
nection with him. It is noteworthy that no plea 
as to the suit being premature was raised by 
Jehangir J. Mobed, whose counsel had, as ob- 
Mrved before, admitted that "after the year 1986 
both Dalsukh was paying rent on behalf of the 
aforesaid partnership although Seth Dalsukh was 
not partner himself” (page 80 of the record.) The 
arrangement of 1936 referred to by the counsel 
m hia statement was plainly based on the allega. 
w r\ de hy Dalaukh ^t it is now found for a 
££ h? *7?*. arrangement had been entered 

, 1986 either on of him- 
flelf or on behalf of the partnership. If, there¬ 
fore, no lease was granted by Prem Sagar to 
Dalsukh,- no question of its extension arises and 
the plea muat be overruled shortly on that 
ground; but even if it is not, there is no sub¬ 


stance in the plea. Dalsukh claims the lease to 
have been sanctioned by Kanta Kumari as evi¬ 
denced by her letter, dated 17th July 1940 
(Ex. c. K./ll at page 296 of the record). Even if 
this letter was written by her, as it purports to 
have been on 17th July 1910, it cannot be over¬ 
looked that the relations between her and her 
son Vinod Sagar plaintiff had by then become 
strained. In pursuance of an arrangement made 
between Prem Kumari and Kanta Kumari on 
19th January 1940 (Ex. c. K., pages 204 and 205 
of the record) which was attested by Chander 
Sen as a witness, more than the insurance 
money was agreed by her to be given to Prem 
Kumari and was not to be treated as joint 
family property. In disregard of this agreement, 
however, Prem Kumari had applied on 5 th 
February 1940 for a succession certificate for the 
whole of the money which amounted to Rs. 2,80,000 
or thereabouts, for which Shanti Sugar's life 
had been insured. She claimed this amount as 
the solo heir of her husband and alleged that it 
did not belong to the joint family of which her 
husband was a member. Vinod Sagar did not 
admit this contention. As there were reasons to 
believe that Kanta Kumari would not have 
opposed the application and Vinod Sagar was 
still a minor, represented by his mother as his 
guardian ad litem , an application was made on 
3lst May 1940 to remove her from the guardian¬ 
ship (P. w. 18/3 at page 44 of the record). Kanta 
Kumari’s application conveying her willingness 
to act as a guardian of Vinod Sagar and her 
opposition to the application for her removal 
from the guardianship (Exs. 0. K./22 and c. K./24 
at pages 214 and 215 of the record) clearly show 
that the relations between the mother and the 
son were far from pleasant at that time, and 
her right to act on behal^of her minor son had 
been expressly challenged. If she is. therefore, 
found to have aoted in a manner whioh could 
not have been of any benefit to the estate, the 
question whether she had a right to extend tho 
period of the lease would have had to be seri¬ 
ously examined. But it is not necessary so to do 
as there appear to be good reasons for holding 
that this letter was written long after the rela¬ 
tions between Vinod Sagar and his mother had 
further deteriorated and this was done, with 
whatever motives, to non-suit him. It seems to 
be unnecessary, therefore, to refer to various 
documents at pages 280, 243, 249, 260 and 251 of 
the record to which our attention was drawn. 
The lease was still to run for three years or 
“°f i ® “J Vmod Sagar was to attain Majority 

The faot. therefore, that 
.the demised premises had not been used between 
19th December 1939 and July 1940, appears to bS 
no reason for granting the extention in July 
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1040 after they had been repaired and the busi¬ 
ness started although something might have 
been said in favour of such an arrangement if 
an agreement had been made in or about Decem¬ 
ber 1939 . The funds might have been required 
then and if the landlords were not able to find 
cash at the time, they might have been compelled 
to grant an extansion which the lessees could not 
have, in the absence of any stipulation in the 
terms of the agreement (Ex. p/l), asked as a 
matter of right. Nor is there anything to show 
that fire was not due to any negligence on the 
part of the lessees or their servants and they 
could have in equity asked for extension on that 
account. Before the expiry of the lease, a note 
was sent by Eanta Kumari to R. S. L. Pur- 
shotam Lai (arbitrator and receiver) on 18 th 
November 1942, out of which the following ex¬ 
tract (page 2GG of the record) may be read with 
advantage: 

“Mrs. Prem Sagar understands and believes that 
some intending tenants are offering to take the Plaza at 
a rental of Rs. 2000 per month and even more. It has 
come to Mrs. Prem Sagar’s ears that Vinod Sagar 
wishes to let the Plaza to the present tenant at a low figure. 
To this Mrs. Prem Sagar cannot agree. The Plaza con¬ 
sists of three parts, (1) The Cinema, (2) The Dancing 
Hall and (3) The liar. The three should fetch a rental 
of at least Rs. 2350 a month. She has no objection to 
the present tenant taking a fresh lease provided he pays 
what others are willing to pay.” 

No reference w r a9 made in this note that the 
lease (Ex. P/l) had been extended by Ivanta 
Kumari. Nor was this statement made to Lala 
Purshotam Lai before he sent a notice (p/ 8) 
to the defendants on llth March 1943 although 
according to his statement at page 47 of the 
record the matter of serving the lessees with a 
notice was discussed in one of the meetings and 
the notice for ejectment was directed to be issued 
with the consent of all, the parties which mu9t 
have included Kanta Kumari. The following 
question was put to and the following answer 
given by Kanta Kumari (page 158 of the record): 

“< 3 ._Dia you tell R. S. L. Purshotam Lal_ that you 
had extended the lease of Plaza Cinema to Mr. Pancboli 
for 8 months after the expiry of present lease Ex. P.I.? 

"A. —R. S. L. Pursholam Lai did not enquire from 
me about this. I did not tell him about this extension 
of lease. 1 did not approve the suggestions made by 
R. S. L. Purshotam Lai marked as Ex. C. K./21.” 

133] It is unbelievable that if the lessees 
were being asked to vacate the theatre building 
at the end of September 1943 on the expiry of 
the lease (Ex. P/l), the fact that the lease had 
been extended by one of the parties and a notice 
of ejectment could not, therefore, be given should 
not have been brought to Lala Purshotam Lai’s 
notice. Kanta Kumari’s contention that she had 
not told Lala Purshotam Lai about the extension 
of the lease as he had not enquired from her 
about this is unworthy of credence. Had Lala 


Purshotam Lai known of the extension, the ques¬ 
tion of serving the lessees with notices of eject¬ 
ment would not have arisen and if it had, he 
would have pursued the matter; but if he did not 
know anything about it, how could he put any 
question ? Had Kanta Kumari extended the lease 
in good faith—as she now claims to have done 
—she would have told Lala Purshotam Lai at 
once. 

[84. Looked at in this perspective, the lettera 
written by Chandar Sen from Lahore to Kanta 
Kumari at Delhi on 17th July 1940 and 19th July 
1940 (exhibits P. W. ig/8 and P. w. 1G/2 at 
pp. 48 and 49 of the record) which were referred 
to in her reply to Chandar Sen sent on 24th July 
1940 (Ex. C.K./30 at p. 28G of the record) assume 
considerable importance. Chandar Sen was ad¬ 
mittedly working on behalf of the estate and must 
have known of Kanta Kumari’s whereabouts on 
17th July 1940. He would have known of it if she 
were in Lahore on that date and would not have 
sent a letter to her at Delhi. Learned counsel 
for defendant 8 criticised the judgment of the 
trial Court on this point and contended that if 
these documents were to be used against Eanta 
Kumari, she should have been given an opportu¬ 
nity to tender her explanation. Our attention 
was drawn in this connection to S. 143, Evidence 
Act, and to the observations of their Lordships 
of the Judicial Committee in 29 I. C. G39 4 . But 
Kanta Kumari bad nowhere stated that the letter 
Ex. C. K./ll was written by her on 17th July 1940. 
All that she had said appears at p. 150 of the re-, 
cord. I also find from her cross-examination that 
the letter (c. K./30, dated 24th July 1940) was put 
to the witness and she admitted her signatures on 
the same. But no attempt wa9 made to get any 
explanation from her in regard to the receipt of 
the letters which had been acknowledged by her 
in her reply. Lala Chuni Lai only objected to the 
production of this letter in cross-examination but 
it was the plaintiff’s privilege under the Code of 
Civil Procedure to produce documents for the 
purposes of cross-examination of the witnesses 
produced by the opposite party and the objection 
was untenable. The copies of the letters written 
by Chander Sen were formally proved, and a 
perusal of these three letters makes it highly im¬ 
probable that Kanta Kumari was in Lahore on 
17th July 1940. 

[35J It i 3 significant that there is no reference 
to this extension even in the reply sent by Lala 
Sardari Lai to the notice of ejectment on behalf 
of the defendant on 80th September 1913 (Ex. P/28). 
This is not all, Dalsukh himself appears to have 
approached Lala Purshotam Lai twice after the 
date of the ejectment notice. Lala Purshotam 
Lai stated that he definitely remembers one 
meeting with Dalsukh in September 1943 and the 
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following extract of bis statement in regard to 
that meeting from p. ISC of the record is rather 
important and I would, therefore, read it: 

“This was the last occasion when he met me. He 
spoke to me on that occasion about the removal ol the 
lease of the Plaza Cinema. I do not remember whether 
he particularly talked about the ejectment notice, but 
the talk was on the basis that he had received a notice 
of ejectment. He never told me that he had any exten¬ 
sion of the period of lease from any member of the 
family of the late Sir iloti Sagar. With me the talk 
proceeded on the basis that the lease was to come to an 
j end on 1st October 1943.“ 

It is incredible that if an extension had been 
granted to Dalsukb M. Pancholi, he would not 
have mentioned it to Lala Purshotam Lai and 
told him that the notice of ejectment was for 
that reason invalid. I would, therefore, hold that 
the story of extension of the lease in July 19io is 
a myth and was in all probability concocted after 
September 1943. 

[8Gj Having held that no fresh lease was or 
could have been effected in 193G as alleged by 
defendant 8 and that the leaBe had not and could 
not have been extended by Kanta Ivumari in 
July mo, defendant 8 must be found to have 
come into possession of the demised premises to 
start with as the General Manager of the Empire 
Talkies Distributors during his brother Reva. 
Shankar's lifetime and to have continued to oc¬ 
cupy the same subsequently as he had bought 
off the partners in that concern and become its 
sole proprietors (as stated by Desai at p. 173 of 
Jhe record) before October 1942 although with re¬ 
trospective effect from April in that year. But 
since in view of the terms of the original lease 
the landlords wero not bound to recognise any 
assignee to be their tenant without their consent 
in writing, they could not be held bound by the 
assignment of the lease if it had passed to de- 
fendant 8 with the transfer of the ownership in 
the Empire Talkie Distributors. But whether tho 
assignment of that concern did or did not pass 
any right to ocoupy the premises in suit and 
whether the landlord was bound to recognise de¬ 
fendant 8 as an assignee of the lessee’s interest in 
the lease or not the position would be more or 
less the same as the original lease came to an 

Si* L 00 !° ber 1943 and the Position of de- 
fendant 8 which could not have been better than 

tnat of the original lessees, was on the expiry of 

the lease (Ex. p./i) either that of a tenant on 

sufferance or of a trespasser and in either case a 

no ice of ejectment could not be held to be essen. 

i oL f °nf th !k in8 m Uti0n of a suit und0r provi. 
sions of the Transfer of Property Aot or of 

pnnoiples on whioh they were based. 

[87 ] The contention was, therefore, advanced 

« 1 vi®w of s. io, Punjab Urban Rent Reatrio. 

tion Act (Aot 10 [x] of 1911), a six months’ notice 

to quit was necessary under law before the statu- 


tory tenancy which had come into existence after 
the expiry of the lease could be legally termi¬ 
nated. But a3 a six months' notice had been given 
by Lala Purshotam Lai, its validity was attacked 
on two grounds : ( 1 ) That being a receiver and 
having derived his authority to deal with the 
estate from the Court, Lala Purshotam Lai was 
not competent to serve a notice on the tenants; 
and ( 2 ) That the period of six months should 
have been given to the defendants in the notices 
served on them after the expiry of the tenancy 
in September 1943 and not before its expiry. 
The plaintiff had in reply contended that under 
the last proviso to that section a notice to quit 
was not necessary as the demised premises were 
reasonably and bona fide required by the land¬ 
lord for his own occupation. Had tho inter¬ 
pretation which I bad placed on the word 
"order'' used in S. 10 of the Act in A. I. R. 194 c 
Lah. 20 “ been upheld, the absence of a notice 
would bave been no bar to a decree even if the 
premises were found not to have been bona fide- 
required by the landlord for his own occupation. 
But that interpretation did not find favour on 
an appeal against my decision under the Letters 
Patent and it was held by a Division Bench in 
b. P. a. no. 199 of 1915 ' that tho term "order" 
used in s. 10 includes a decree as well. In view 
of this decision, the question as to the necessity 
and the validity of the notice of ejectment arises 
for consideration and I propose to go into these 
questions at this stage. 

[38] The question whether the demised pre- 
mises were reasonably and bona fide required 
by the landlord for his own occupation formed 
the subject-matter of issue 9. It was decided by 
the learned District Judge against the plaintiff 
mainly on the ground that he had not purchased 
any machinery for running a Cinema and the 
business would even if started amount to a new 
venture which a karta oould not start so as to 
bind the other members ; of the joint family. The 
Earned Distriot Judge had referred to the ap. 
plication for license of the Cinema given by the 
plaintiff to the Collector on 13-9-1949 (pp. 82 and 
83 of the record) as also to the enquiries which 
the plaintiff had made from certain firms for 
the Purchase of machinery and the screen re- 
qrnred for the purpose (Exs. p .3 to p. 7 ). No reasons 
were, however, given by the learned District 
Judge as to why he did not feel impressed by 
aDd o^ er evidence which had been led on 

? th ®, pIamt,ff - 14 ia » matter of common 
knowledge .that people in Lahore as in other 

5V? dl ‘“ ‘ own3 ha ve become cinema-minded 
particularly during the war, and the picture 

HnnT ft Whl ki ar0 ,nvariabl y ^oked to suffoca. 
-i°n baTfl k” 0 earning coloasal profits durmo 

s " («) M A.I.H. 1947 Lab. 801. - 
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these years. In fact, the contest in this case and 
the various devices adopted by defendant 8 to 
retain the demised premises do themselves 
furnish clear evidence of what a cinema trade 
must have been expected by the plaintiff to 
bring. After going through the statement of 
p. W. c, P. w. 7 and P. \v. ll, I see no reason 
whatever to disbelieve them and am of the view 
that the plaintiff had been seriously intending 
to run the cinema business himself. The fact that 
he had not purchased any machinery was by 
itself not enough to repel the contention that 
the premises were required by him for his own 
occupation. It was extremely difficult in 1943 
and 1944 to import cinema or for a matter of 
that any machinery from Europe or America 
and people who might have been willing to part 
with it must have been demanding enormous 
prices. It was not, therefore, reasonable to infer 
that the plaintiff’s failure to purchase a cinema 
machine gave an indication of hi3 intention that 
be was not anxious to buy it. There is such 
dearth of houses and premises particularly of 
the type of the Sagar Theatre that the plaintiff 
might have been able to secure the machinery 
owned by the defendants themselves either on 
hire or by purchase for it was more likely than 
not that the defendants would not be able to 
secure h suitable building for showing pictures 
either in Lahore or in any other large town of 
India easily. 

[39] The second consideration which weighed 
the learned District Judge appears to me to be 
irrelevant. Whether a karta could or could not 
start a new venture so as to be binding on the 
other members of a joint Hindu family did not 
really arise for consideration. The question 
might have been of considerable importance if 
there was a loss in the concern and the other 
members of the family objected to be debited with 
it.But if there was profit, for which to put it mildly 
there was a reasonable prospect, they would 
not have refused to receive the gains which the 
karta would have made on this venture. More¬ 
over, there is reliable evidence on the record 
(viz., Lala Purshotam. Lai's statement at p. 156 
of the record) which goes to show that Kanta 
Kumari was not averse to running a cinema 
and it was more likely than not that Prem 
Kumari would have also readily agreed if the 
venture was undertaken in any seriousness. On 
the whole, I am of opinion that in view of the evi¬ 
dence which stood almost unrebutted on the re¬ 
cord issue 9 should have been decided in the 
plaintiff’s favour. 

[ 40 ] But assuming that my finding on issue 9 
is not correct, the fact remains that six months’ 
notices had been served on the defendants. The 
service of these notices appears to have been 


disputed in the trial Court but was not ques¬ 
tioned before us. I have, therefore, to decide 
whether the notices (p.-8 etc.,) could have been 
validly sent by Lala Purshotam Lai. Learned 
counsel for the respondent drew our attention 
in this connexion to the decisions in 14 Cal. 323, # 

22 cal. 648, 7 82 I. C. 793, 8 and 107 I. C. 738. 9 It 
was decided in these cases that a receiver as 
such has only such powers as the Court has 
chosen to confer on him and being an officer of 
the Court he could not have served a notice as 
he did not claim to be a representative or agent 
of the parties. It is impossible to take exception 
to these decisions. But they have in my judg¬ 
ment no application to the present case. It must 
be remembered that R. S. L. Purshotam Lai 
had, although the Senior Subordinate Judge at 
Lahore, agreed to work as an arbitrator and a 
receiver with the permission of this Court, only 
because he was a friend of the family and was 
ready to render all possible help to its members 
without any monetary reward or compensation. 
That is why he carried the arbitration proceed¬ 
ings for a fairly long time with the consent of 
the parties and resigned as an arbitrator and as 
a receiver only when he found that he could 
not bring them to agree to any amicable settle¬ 
ment. I have already referred to Lala Purshotam 
Lai’s statement which he made before the Court 
at p. 47 of the record. He deposed in unmistak¬ 
able terms that the only person who had opposed 
the service of the notices on the lessees was , 
Pandit Chander Sen, Mukhtar. but all the others, / 
meaning the parties, were agreeable. He was, 
therefore, not issuing notices of. ejectment as a 
receiver as such but was doing so as their agent 
with their consent and hence on their authority., 
Section 106 , T. P. Act, which has been applied 
to this province does not lay down, that a notice 
must necessarily be signed by the landlord. It 
only’ requires the notico to be signed either byl 
the landlord or on his behalf. If the notices werej 
sent with their consent and at their instance, 
they could not be invalid simply because Lala 
Purshotam Lai happened to be the receiver of 
the joint Hindu family. It is quite true that the 
office had typed the words "Receiver of the Joint 
Hindu Family of the descendants of late bit 
Moti Sagar” under his name but that was merely 
his description and did not disclose his authority 
in which he was serving that notice. In fact, 
the typist had typed the words on the top of this 
notice “R. S. L. Purshotam Lai, M.A. P.O.S., 
Additional District and Sessions Judge and 
Receiver of the Joint Hindu Family of the Des¬ 
cendants of late Sir Moti Sagar. 6 Queen s Road, 
Lahore." These could not be taken to indicate 
that he was serving the notice as an Additional 
District and Sessions Judge or that he ^as 
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residing at 5 Queen’s Road, Lahore, which used 
to be Sir Moti Sagar’s residence and the place 
where the Receiver’s office was located. I have, 
therefore, no hesitation in agreeing with the 
learned District Judge in holding that the vali¬ 
dity of the notices cannot be challenged on the 
ground that Lala Purshottam Lai was not com¬ 
petent to sign thorn. 

[411 It was next contended that the notices 
were invalid as the period covered by them was 
f until the expiry of the lease (Ex. p/l) and did 
f not give six months after it had expired. I do 
• not find any warrant for that contention in s. 10 
or any other section of the Punjab Rent Res- 
triction Act. The section only provides that the 
Court shall make an order for the recovery of 
possession if the landlord satisfies the Court that 
six months’ notice to quit or notice of such period 
as may be required under the contract of ten¬ 
ancy, whichever bo longer, has been served on 
the tenant. It does not provide that the notice 
should have been given after the termination of 
the tenancy. It was contended by learned counsel 
for defendant 8 that the statutory tenancy could 
not be terminated unless a notice was given to 
terminate it and inasmuch as the statutory ten- 
anoy come into existence after the expiry of the 
lease (Ex. p/l) the notice must have been given 
during its continuance. Reference was in this 
connexion made at p. 203 of Woodfall’s Land¬ 
lord and Tenant and to (1921) 1 K. B. 49. 10 But 
^ in spite of the fact that the words “statutory 
r tenancy” are used in the margin of the section, 
which are, however, no part of the Act, I do not 
find that any statutory tenancy can be said to 
have been created by the section. The English 
statute to whioh reference was made by Wood- 
fall and by the Lord Justices who delivered the 
judgment in that case has no application to India 
as 8. 16 , Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 do «fe li Geo. 5, o. 17) 
expressly created a statutory tenancy while 
Ihere is no such provision in the Indian Aot. 
“Section 10 only provides that the tenant cannot 
be evicted in the absonce of the other provisions 
of the Aot unless a six months' notice to quit 
has been given by the landlord to the tenant. 
It provides for a six months' notice to.quit but 
does not create a tenancy by operation of statute 
after the expiry of the period for which, the pre¬ 
mises were let by a landlord to his tenant. 

[42l- For the above reasons I would hold that 
a valid notice of ejeotment had been served on 
the defendants even if the last proviso to s. 10 , 
Punjab Rent Restriction Aot, did not apply and 
the premises were not.required by the plaintiff 
for his own occupation on behalf of the joint 
Hindu family. 

* [48] The next question that now falls to be 
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determined relates to the plaintiff’s locus standi 
to maintain the action. It is contended by Dr. 
Shuja-ud-din, learned counsel for defendant 8 
that the plaintiff alone was not entitled to sue 
as he was not the sole owner of the property. 
He placed his reliance in this connexion on 
3 Bom. 23, 11 10 Bom. 32, 12 5 Bom. L. R. 577, 13 21 
Bom. 154, u A A. R. 1935 Bom. 2G2, 15 A. I. R. 1929 
cal. 28, 1 149 I. C. 559, 2 A. I. R. 1935 Cal. G4G 3 and 
A. I. R. 1944 Cal. 132. 16 Learned counsel for the 
appellant urged in reply that the plaintiff was 
entitled to institute the suit even if he was a co¬ 
owner as the lease Ex. P-1 had expired and the 
person or persons who are now in possession 
must be, in the absence of any fresh contract of 
tenancy created by or binding on all the co¬ 
owners, held to be trespassers. He relied in sup¬ 
port of bis contention on 39 Mad. 501, 17 51 Bom. 
149, ls 18G I. c. 92 10 and 203 I. C. 223. 10 Conceding 
without admitting that Kanta Kumari and Prem 
Kuraari who were members of the joint Hindu 
family before the deaths of their respective hus¬ 
bands and had continued to do so even after 
their demise, had succeeded in effecting a seve¬ 
rance in status of the joint Hindu family and 
they were along with the plaintiff tenants-in- 
oommon on the date of the institution of the 
present suit aud not joint tenants, the position 
of defendant 8 must be borne in mind in order 
to determine the question whether the suit by 
the plaintiff, who may be assumed to be a co¬ 
owner in the property for the purposes of this 
part of the case, was legally maintainable. I 
have already decided that the original lease 
(Ex. P-l) had not been cancelled and that no 
fresh lease in favour of defendant 8 had been 
created in 1936. I have also held that there had 
.not been and could not have been any extension 
of the period of the lease and the lease there¬ 
fore originally granted by Prem Saga* to Reva- 
ahankar and Jahangir J., Mobed had expired on 
30th September 1943 by efflux of time. On these 
findings the legal representatives of Revoshankar 
and Jahangir J. Mobed must be held to have 
continued in possession of the property as ten¬ 
ants by suffetence, as they had not surrendered 
possession of the demised premises to the land, 
lords after the expiry of their tenanoy. I have 
also found that defendant 8 had initially come 
into possession of the Sagar Theatre as a general 
manager of the Empire Talkies Distributors and 
the nature of his possession cannot be found to 
have undergone any change at least so far aa 
the landlord was concerned merely because he 
was allowed to remain in possession of the pro. 
perty in suit with the* consent of his nephews, 
that is, the legal representatives of Revoshankar 
and Jahangir J. Mobed in or from April 1942 or 
on any other date after Bevash^nkac'a death. 
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Having occupied the property as a successor of possible to argue with considerable force that all 
the original lessees without the landlord’s con. the landlords taken together formed a single suit 
sent, Dalsukh’s position could not have been in and they should have either sued jointly or mtlat 
any case better than that of his predecessor in have been impleaded as defendants if they 
interest, even if the assignment of their interest could not figure as plaintiffs. Even Mitter J., 
is held to be binding on the landlords, and he while referring to the decisions of their Lordships 
must be regarded to be occupying the same posi- of the Privy Council in 12 ALL. 51 22 observed : 
tion as the original lessees would Tiave occupied “All that the case decides is that a cosharer of joint 
if they were in possession after 30th September property can maintain possession of the whole of the 
1943. If the lease granted to Revashankar had j° int property as against a trespasser.” 
come to an end by efflux of time and the notice And in view of the finding that defendant 8 ^ 
required by S. 10, Punjab Rent Restriction Act, W as a trespasser, nothing else was required to 
had been served on the original lessees and on decide the point under consideration. It is true 
defendant 8, no valid objection can be, in my that the learned Judge (Mitter J.) had referred 
view, raised on behalf of defendant 8 that to the decision in (1851) 6 Ex. 791 23 but in view 
the suit was not maintainable by the plaintiff. I 0 f the decision of their Lordships of the Privy 


shall consider the objection raised on behalf of 
Kanta Kumari and Prem Kumari that they had 
granted fresh leases to defendant 8 during 
the pendency of the suit later but independently 
of that plea a co-owner could, in my judgment, 
maintain an action for the eviction of a trespas¬ 
ser, without impleading the other co-owners, al¬ 
though they are in fact parties to the present 
action. Had the tenancy subsisted at the time of 
the institution of the suit, the position might 
have been different and it might have been then 
necessary to consider the effect of the opposition 
by Kanta Kumari and Prem Kumari. But if the 
tenancy was determined either by efflux of time 
or by a service of notices issued with the consent 
of all the co-owners — as I have held them to 
have been—Dalsukh’s position must be, at least 
after 30 1-1943, held to be that of a trespasser 
and the plaintiff as a co-owner was, in my opi¬ 
nion, entitled to bring the suit for ejectment. I 
am fortified in this opinion by the decisions in 
89 Mad. 601, 17 51 Bom. 149, 18 186 I. C. 92 10 and 
203 I. O. 223. 20 Most of the decisions on which 
reliance was placed by learned counsel for 
defendant 8 are distinguishable on the ground 
that the tenancies had not been determined 
in those cases and one of the co-owners was 
bringing a suit for possession without joining the 
other co-owners as defendants. Most of the 
Bombay decisions to which reference was made 
on behalf of defendant 8 were referred to and 
distinguished in 51 Bom. 149 18 and 186 I. C. 92. 10 
The decision in A. I. R. 1935 Cal. 646 3 is also dis¬ 
tinguishable as this was not a suit for ejectment 
of a tenant but a suit for possession on the basis 
of title, and the person who was actually in 
possession was found to have been holding the 
property with the express sanction and acquie¬ 
scence of one of the co-owners. The decision in 
A. I. R. 1929 cal. 28 1 is also distinguishable as it 
was a suit for rent which implied the subsistence 
of a tenancy. If the tenancy had been found to 
subsist in the present case, it might have been 


Council it appears to me unnecessary to examine 
that case. It may, however, be stated that, even 
according to the learned Judge, Freeman had 
stated in Art. 343 of his work on Co-tenancy and 
Partition that a cosharer of joint property could 
recover possession of the whole of the joint pro¬ 
perty from a trespasser and not merely to the 
extent of his share therein. 

[44] It was held by the learned Judges of the 
Calcutta Court in 149 I. 0 . 559 2 that a tenancy 
could be effectively determined after notice to 
tenants was given on behalf of the entire body 
of landlords interested in the tenancy. It was 
held in that case that where in a suit for eject¬ 
ment the plaintiff cosharer had made the other 
cosharer landlords pro forma defendants, the y 
plaintiff was entitled to get a decree for recovery 
of possession of the property in suit although 
they had added that he could do so to the ex; 
tent of his share jointly with the pro forma de- 
fondants. No authority was, however, cited for 
the proposition that a suit for recovery of posses¬ 
sion of the porperty in suit to the extent of the 
plaintiff’s own share could be decreed jointly 
with the pro forma defendants. If the deoree was 
to be passed in favour of all the co-owners—_ 
plaintiff and defendants whether pro forma or 
otherwise — why for the plaintiff’s share alone I 
do not find easy to understand. 


[45] The decision by Broomfield J. in A. I. R. 
1935 Bom. 262 16 was a suit to eject a tenant and 
not a trespasser and this is what the learned 
Judge himself subsequently held in 186 I. C. 92 
whan he sat with Sen J. on the Division Bench. 


[ 46 ] I would for the above reasons hold that 
the plaintiff is entitled to maintain an action for 
ejectment in the present suit particularly when 
the other co-owners are also parties to the action. 
Every cosharer is in my judgment entitled to pro¬ 
tect the property in his own interest as well as 
in that of his tenants in common and to oust the 
trespasser although undoubtedly he would be 
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doing so not for his own exclusive benefit but 
for the benefit of all those who are co-owners in 
the property. 

[47] In view of what I have said it becomes 
unnecessary to consider the argument advanced 
on behalf of Kanta Kumari and Prem Kumari 
that they were tenants in common and not joint 
tenants for in deciding the question whether the 
plaintiff was entitled to maintain the action, I 
have assumed that it was so. 

\ [48] Whether it is so or not is a point of some 

difficulty. But inasmuch as an alternative argu¬ 
ment was advanced by learned counsel for the 
appellant that the coparcenary had not come to 
an end on tbe deaths of Prem Sagar and Shanti 
Sagar in spite of the Hindu Women’s Rights to 
Property Act (18 [xvm] of 1037), and that the 
plaintiff 4 being the sole surviving male member 
of the family continues to remain a karta and 
thus entitled to sue alone and that Kanta 
v Kumari and Prem Kumari have no right to 
interfere with his right of management even 
after partition and in any case for at least as 
long as the partition had not been effected by 
motes and bounds, the effect of that Act has to 
be considered in respect of the plaintiff’s right 
to maintain the suit. This would necessitate the 
examination of sub-ss. ( 2 ) and (3) of S. 3 of the 
Act as well as the question whether a severance 
in status can be, in view of the evidence adduc¬ 
ed on behalf of the parties, held to have been 
c e ffectod. I would also have to consider the effeot 
y of such disruption if I find it to have been esta- 
Wished in the present suit and of leases of their 
shares granted by. Kanta Kumari and Prem 
Kumari to defendant e during the pendency 
of tho suit on the assumption that they were 
tenants in common and not joint tenants with 
the plaintiff. The learned District Judge held 
that the ladies had, in view of the provisions of 
Act, 18 [xvm] of 1937, become tenants in com¬ 
mon and that an aotual division of the property 
by metes and bounds was not necessary although 
he was of the view that the cordate character 
of the family holding had not on Shanti Sagar’e 
death come to an end completely. Nor did 
according to the learned District Judge Shanti 
oagar a death effeot severance in joint status 
automatically. But it was held by him that 
m view of certain declarations of their intention 
by Kanta Kumari and Prem Kumari tSe joint 
family had been disrupted on 19th June 1940 
when Ex. 0 . K. was executed by them and that 
these declarations were subsequently confirmed 

tZ when they filed kheir written statements 
ex d/ 28 and ex. o. K./1), dated 22nd March 

b™U?h!T"i q the fluit £or declaration 

brought by Vinod Sagar aa well as by the suit 
for aotual partition instituted by Prem Kumari 


on 5th August 1940 (Ex. D/2C). The argument 
advanced on behalPof the plaintiff that these 
declarations must, in view of what was con¬ 
tained in Exs. p. w. 21 /c and P. w. 22/c, be 
found to have been revoked on 1st March 1942 
was repelled on the ground that these docu¬ 
ments only contained a provisional arrangement 
which was subject to the final decision of the 
arbitrator and were regarded to be, although it is 
not stated expressly, infructuous as the arbitra. 
tor had given no decision. The learned District 
Judge had also held that whatever may have 
been the effect of these compromises contained in 
annexure A (c. K./4) to the application by the 
plaintiff and the other ladies (c. K./3) at pp. 254 
and 255 of the record, Kanta Kumari “had reite¬ 
rated "her clear intention to receive one-third 
of the property in her note to the arbitrator on 
18th November 1942” (c. K./5 at p. 2C5 of the 
record) and in her letter to the arbitrator dated 
14th November 1942 (and not 18th April 1942, as 
stated in the judgment under appeal) in Ex. 
c. K./G at p. 263 of the record. In coming to 
that decision the learned District Judge also 
referred to the subsequent suit for partition 
brought by Prem Kumari on 22nd June 1944 
(EX. D/27-0 at p. 184 of the record). 

[49] Sub-sections ( 2 ) and (3) of s. 3 , Hindu 
Women's Rights to Property Act, 1937, read as 
follows : 

"(2) When a Hindu governed by any school of Hindu 
Law other than the Dayabhaga school or by customary 
law dies having at the time of bis death an interest in a 
Hindu joint family property, his widow shall, subject 
to the provisions of sab-s. (3), have in tho property the 
same interest as he himself had. 

(3) Any interest devolving on a Hindu widow under 
the provisions of this seotion shall bo the limited 
interest known as a Hindu woman's estate, provided 
however that she shall have tho same right of claiming 
partition as a male owner. 1 ' 8 

[501 Learned counsel for the respondents oon- 
tonded that inasmuoh aa the widow was invested 
with the eamo rights as that of a co. parcener 
the right to bring about a partition by defini. 
tion of shares both in the property and in the 
family must also be held to have been con¬ 
ferred on her. He urged that inasmuoh as the 
shares of Kanta Kumari and Prem Kumari 
have been defined, the joint family must be found 
to have been disrupted before the institution of 
the present suit with the result that the plaintiff 
amid not have sued as karta. To establish that 
the shares had been defined he relied on Ex. 
0 . K., dated 19th January 1940 at p. 204 of the 
record, para. 7 of Prem Kumari’s plaint for 
partition in Ex. d/26-o, dated 6th August 1940 
at p. 188 of the record, the written statements 
by Kanta Kumari and Prejn Kumari, filed on 
their behalf on 22nd Maroh 1941 in the suit for 
declaration brought by the plaintiff (ex. o. k /l 
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and d/ 23, at pp. 23G and 148 of the record) and 
Ex. C. K./6, dated 14th November 1942, at 
p. 253, Ex. C. K./5, dated lSth November 1942 at 
p. 264 aud Ex. C. K./lO, dated 22ud October 1943, 
at p. 267 of the record. 

[ 51 ] In support of bis contention that a widow 
could bring about a severance in status and 
that Yinod Sagar was not the karta of the 
family be relied on the decisions of their Lord- 
ships of the Privy Council in 30 I. A. 139, 21 
A. 1. R. 1938 P. C. 65, 25 A. I. R. 193S P. C. 18J 20 
and 220 I. C. 1S9. 27 He also cited 51 ALL. 519, 2 ’ 
A. I. R. 1938 Mad. 390, 29 A. I. R. 1939 Mad. 81 30 
and A. I. R. 1940 Mad. 217. 31 

[52] There is a mass of high authority on 
the point that if a coparcener give3 a clear, 
definite and unequivocal notice of his intention 
to separate to the other members of the copar- 
cenary, the joint family is disrupted from that 
date and the joint tenancy is converted into a 
tenancy in common. But the question to decide 
is whether these authorities can be applied to 
cases where the person defining the shares is 
admittedly a limited owner for her lifetime 
and the property does not devolve on her own 
heirs after her death but either on the heirs of 
her husband or to the members of the joint 
family to which her husband belonged. Her 
right to claim partition was conferred on her 
for the first time by the Hindu Women’s Rights 
to Property Act, 1937; it would be on the correct 
interpretation of that Act that the point raised 
by learned counsel for the respondents would 
depend for its answer. This leads me to consider 
the relevant provisions of the Act. 

[53] There is no doubt, as remarked by Mr. 
Srinivasa Iyengar at p. 714 in his 12 th edition 
of Mayne's Hindu Law, that the Act is in spite 
of its amendment in 1938 defective and obscure. 
It is impossible to believe that those who were 
responsible for drafting it could have been 
unaware of the far reaching changes which 
it was intended to bring about and the eflect it 
was intended to produce on various branches of 
Hindu law; but they appear to have left it 
obscure as they must have almost dreaded the 
opposition not only from certain orthodox quar¬ 
ters but generally from members of joint Hindu 
families whoso rights of survivorship on the 
death of a married member were to be taken 
away by this legislation. With the growth of 
consciousness in society however, as to the 
hardships which widows particularly had been 
suffering for centuries it must have been felt 
that something should be done for them at once 
even by piecemeal legislation without waiting 
for the whole of the Hindu law to be codified 
and for a complete picture to be presented with 
all its amendments and modifications. However 


much a Judge may sympathise with the widows 
whose misfortunes were not after all of their 
own making—although widowhood had been for 
a long time regarded amongst the Hindus in 
India to be a punishment for her sins committed 
by her during her earlier existence—it is not 
easy for him to permit inroads on the principles 
of Hindu law which had been hitherto well 
recognised unless they were made either ex¬ 
pressly by the Act or followed therefrom by 
necessary implication. 

[54] In interpreting sub-s. (2) one must natu¬ 
rally take note of the word “interest" which the 
widow is declared to have in joint family pro¬ 
perty left by her husband. It provides that she 
would have the same interest in the joint family 
property on her husband’s demise as he bad 
during his lifetime. This she had never possessed 
before and was conferred on her for the first 
time. It had thus the effect of placing her, as 
stated by Sir Vepa Ramesam at p. 27 in Edn. 10 
of Mulla’s Hindu Law "on the same level as 
the male issue of the last owner along with the 
male issue or in default of them” and of vesting 
her husband’s interest in the joint family pro¬ 
perty in her by succession. It is also clear that 
by providing that her husband's interest would 
pass to her and not the other members of the 
family with whom he was joint at the time of 
his death, the law of survivorship was abrogated 
to that extent: I. L. R. (1942) Mad. 630 33 But 
what is to happen to the property after her , 
death if it has been partitioned and has notf* 
been disposed of by her for legal necessity? 
Whether it would go to her* husband’s heirs as 
suggested by Mr. Srinavasa Iyenger at p. 720 in 
his edition of Mayne's Hindu Law or would 
revert to the coparcenary out of which a slice 
was taken out by her for better enjoyment of 
the property* it is not easy to say. To this ques¬ 
tion the Act affords no answer. This would 
depend upon the effect that the partition claim¬ 
ed by her in accordance with the provisions in 
sub-cl. ( 3 ) of the Act would have on the property 
and on the rights of the other members of the 
family. 

[55] Nothing has been said in the Act in 
regard to the interest which a member of a 
coparcenary possessed in the family as distinct 
from the interest which he had in the property. 
This tfould mean that although a husbands 
interest in the joint family property would 
devolve upon his widow she would not become 
a co.parcener in the family as her husband used 
to be. She was certainly a member of the jomff 
Hindu family even during her husband s lite- 
time and would continue to be so after bis 
death. But her status in the family was left 
untouched. 
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[5C] Sub-section (3) provides that any interest 
devolving on a Hindu widow under the provi¬ 
sions of this section shall be the limited interest 
known as a Hindu Woman’s estate with one 
additional right which she did not possess before 
viz., that of claiming partition as a male owner. 
If the word ‘interest’ in the beginning of sub- 
c). (3) has to be read in the sense in which it 
was used towards Jhe end of sub-cl. ( 2 ) there 
would not be much of a doubt that the right of 
* claiming partition was in respect of the interest 
which had devolved on her in the property left 
by her husband and in nothing else. Tbi9 is 
also clear from the language of the preamble of 
the Act which purports “to amend the Hindu 
law to give better rights to women in respect of 
property.” A co-parcener on the other hand had 
interest both in the property and in the family 
and his intention to separate the property used 
•to be taken as a clear guide of his intention to 
separate from the family. But family and pro¬ 
perty are two different things. It is not im¬ 
possible to conceive that members of a joint 
Hindu family may partition their property, at 
least partially leaving the status of the joint 
family undisturbed. If the Legislature has now 
invested a widow with the same interest which 
her husband had in the property without even 
referring to the rights which he had in the 
family the contention does not appear to be 
legitimate that by a mere declaration of her 
^unequivocal intention as to partition of her 
husband s interest in the property she should 
bo taken to have disrupted the family as well 
in the same way as a coparcener could have 
done. If the object of the Act was to confer 
better rights on the widows in respect of pro¬ 
perty so that they may be able to lead more 
comfortable and happier lives—physioally speak, 
ing than they were allowed to lead before, the 
term partition” in sub-s. (3) oannot be held to 
have been used to convey all what partition by 
a coparcener used ordinarily to convey, A 
widow has not been elevated to the status of a 
coparcener and could not do all what a co- 
parcener could have done. She could not for 
instance by a mere declaration of her intention 
divide her minor son’s interest both in the 
family and in the property and deprive him of 
olaimingihe benefits of survivorship in the pro- 
perty left by his unoles—if they were joint with 
his father during his lifetime. She could not in 
the absence of an express declaration in the Act 
do so if her status did not on her huBband’a 
death improve in the family of which she was 
a member during her husband’s lifetime and 
presumably continued to be so on his demise. 
It may be that she would have no further right 
to claim maintenance out of the joint family 


funds; but that is not because she has ceased to 
be a member of the family but because her own 
income derived by her on partition from her 
husband’s share would have to be taken into 
account. This omission can only be explained on 
thehypothesisihat the Legislature did not intend 
to alter the Hindu law in this respect and the 
widow’s status in a joint Hindu family would 
remain undisturbed in spite of a partition of her 
husband’s interest in the property for the pur¬ 
pose of enjoying it separately. This i3 what I 
understand by the “better rights of women in 
respect of the property” conferred on women by 
the Act. Having no power to disrupt a family, 
the right conferred on a widow to claim parti¬ 
tion of the interest which her husband 'had’ at 
the time of his death in the joint family pro¬ 
perty would not be enough to alter the status of 
the joint family. Disruption of a family per¬ 
manently is one thing and distribution of pro¬ 
perty temporarily and for a limited purpose 
another. Nor am I sure whether her interest 
would be subject to the same fluctuations by 
births and deaths in the family as her husband’s 
interest would have been if any member of joint 
family had died during his lifetime or if there 
had been addition in the family after his death. 
I am aware of the decision of a Division Bench 
of Madras in I. L. R. (1945) Mad. 402 83 but tt^e 
words of sub-9. (2) of S. 3 of the Act lead me, 
with great deference, to think differently. It is 
the interest which the husband ‘had’ at the time 
of his death and not what he might have had if 
he had continued to live which is deolared to 
devolve on the widow by that sub-section. If, 
therefore, the joint family does not cease to exist 
by the claim of partition made by a widow 
under sub-s. (3) the term “partition” could not 
have been used in the same sense in which it 
was employed in connexion with a coparcener’s 
right to have partition who could by declaring 
bis intention to separate bring about a sever¬ 
ance not only in the character of property but 
in the status of joint’family as well. At all 
events a olaim for partition stands on a different 
plane from partition by metes and bounds and 
until the whole’property is not so divided, a 
widow cannot in my view by merely making a 
olaim affeot the joint oharaoter of the property. 
Whether its character would change even after 
a partition by metes and boundB does not arise 
for decision at this stage, although as at present 
advised I seem inclined to the view that it 
would not. Division of title amongst the mem¬ 
bers of joint Hindu family is different from 
speoifioation of shares or of distribution of pro¬ 
perty for temporary enjoyment conferred on the 
women by the Act. 

[57] If members of joint Hindu family can 
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own separate properties while they are joint, if it 
is possible for members of a joint family to 
divide their property at least partially without 
bringing about a severance in the status of the 
[family, it would seem to follow that by merely 
^expressing her unequivocal intention to claim 
partition a widow does not act and cannot bring 
•the joint status of a family to an end and the 
property would not in spite of her claim lose 
the joint family character permanently, although 
the family may be found to have lost its domi¬ 
nion on the property after it is divided by metes 
and bounds and may not be able to deal with, it 
for at least as long as the widow i3 alive and 
has not conveyed it for consideration under a 
legal necessity. And until a partition by mete3 
and bounds is brought about a karta would be 
entitled to act as such even if the shares of the 
other members of the family are found to have 
been specified. His powers of management and 
control would be in abeyance in regard to the 
property when it ha3 fallen to a widow on parti¬ 
tion for such time as she remains in possession 
of the property after a partition by metes and 
•bounds. But whether they are lost for ever or 
merely remain in a state of suspended anima¬ 
tion it is not necessary to decide. 

[59] On the facts I am not satisfied that a 
partition even by specification of shares such a3 
required to effect a partition in status had been 
effected. Exhibit C. K. contains a memorandum 
of settlement according to which Shrimati Prem 
Kumari was declared to be the owner of the life 
policy of the value of Rs. 60.000 and out of the poli¬ 
cies for the remaining two lacs of rupees she was 
to be the owner of half after the debts due by 
Shanti Sagar & Co. had been paid. The remain¬ 
ing half was agreed upon to be appropriated 
towards the debt due by Sir Moti Sagar & Son, 
a third of which her husband was admitted to 
be liable. It was agreed in the end that the 
amount due on account of expenses connected 
with tax and income-tax etc., should be deducted 
from the income of rent of the property belong¬ 
ing to the estate of Sir Moti Sagar A Son situate 
at Lahore and Delhi and the balance was to be 
divided into three equal shares. It was contended 
that this declaration of three equal shares showed 
that the shares had been specified. But besides 
property in Lahore and Delhi there was other 
property in New Delhi and at Saharanpur 
which was not taken into consideration and the 
division of income after defraying the expenses 
of certain members should not amount to a 
partition so as to give rise to an inference of 
partition : 8 M. I. A. GG. 3 * Moreover, Prem 
Kumari did not abide by this agreement and 
made an application for succession certificate 
for whole of the amount a fortnight after (Ex. Q.K ./ 
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44, at pp. 205 and 206 of the record). As to 
the plaint for partition by Prem Kumari 
(Ex. D/26), I find that the suit was withdrawn 
and in view of the decisions of their Lordships 
of the Privy Council in 32 ALL. 415 35 at pp. 426 
and 427 and 48 Mad. 254 s6 at p. 253 no partition 
can be held to have been effected by the institu¬ 
tion of the suit. As to the written statements by 
Kanta Kumari and Prem Kumari (Exs. d/ 22 and 
D/23, dated 22-3-1941), I find that there was a 
clear compromise between the parties (Ex3. P/21-C * 
and P/22-C at. pp. 54 to 56 of the record) where not ^ * 
only had Prem Kumari agreed to withdraw her 
suit for partition but had expressly agreed that the 
property of the family would remain joint as 
before. This statement by Prem Kumari was 
accepted by Kanta Kumari and Jagan Devi 
(Lady Moti Sagar) as well as by Vinod Sagar. 

[ 59 ] It was contended on behalf of the defen¬ 
dants that the arrangement embodied in these 
two documents was merely provisional and 
subject to the final decision of the arbitrator. 
This contention had, as observed before, pre- 
vailed before the learned District Judge but after 
going through these documents I find no warrant 
for that conclusion. The claim for partition was 
agreed to be withdrawn and it was agreed that 
the property of the family would remain joint 
as before. It must be remembered that Lala 
Parashotam Lai was appointed an arbitrator not 
in any suit for partition but in a suit for declara¬ 
tion brought by Vinod Sagar in which he had i 
claimed the whole of the property to be 
joint family property. The arrangement arrived 
at between the parties could not therefore have 
been tentative. In fact, these terms were 
embodied in a compromise and presented to the 
Court as an Annexure A (C. K./4 at p. 255) on 
3 - 3-1942 along with the application for leave to 
effect a compromise on behalf of the minors who 
were parties to that suit on 3-3-1942 (0. K /3 at 
p. 254). Had the arrangement been tentative or 
provisional, no application could have possibly 
been given to the Court. As far Ex. 0. K./6, 
Kanta Kumari clearly asked for the ascertain¬ 
ment of her share in the estate solely for the 
purpose of regular payments of her share of the 
income. It was clearly stated in para. 7 of that 
letter that she was not anxious to have the 
estate partitioned by metes and bounds but that 
she did not want any difficulty in or obstruction 
to the regular realisation of her legal share of 
income. The same intention was again repeated 
by Kanta Kumari in her application to the 
arbitrator on 18-10-1942 where she has stated that 
she did not want the actual partition of the pro¬ 
perty of the family but that she reeved to her- 
self “the liberty to claim partition if 
ghe considered it necessary to do so. mere 
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nothing in Ex. c.. K./iO at pp. 267 to 271 of the karta of the family and is therefore entitled 


record, which would lead me to presume that 
Kanta Kumari was asking tor a partition of the 
property. She was asking for the debts incurred 
by her to be paid out of the estate by the receiver 
and for the increase in her maintenance of her¬ 
self and her'daughter but there is nothing in this 
document to suggest that she was claiming 
partition. “It is not his (hers) statement” as 
observed by their Lordships in A.I.R. 1936 P. C. 
189 20 “but his (her) actings and dealings with the 
estate which furnish a true guide to the deter¬ 
mination of the question of the jointness or 
otherwise.” Kanta Kumari’s statement alono 
therefore that she was entitled to a third share 
would not effect a partition. Nor do her comments, 
dated 6-11-1943 (c. K./7 at p. 27G of the record) 
on the terms of settlement proposed before the 
arbitrator show that any partition had been 
effected between the parties. In fact,.there are 
assessment orders for the years 1942-43 and 
1943-44 at pp. 100 to 102 of the record, in which 
the status of the family W&s described to be that 
of H. U. P.—Hindu Undivided Family, and the 
notices issued by Lala Parshotam Lai on 
11-3-1943, proceed on the basis that the family 
had not been divided until then. Specification 
of shares by Kanta Kumari and Prem Kumari 
would not oause disruption by itself but had 
been(?), in the absence of clear evidence of renun. 
ciation of such intentions which exist in the 
present case, if she had been like a coparcener 
found entitled to sever the joint status of the 
family. The mere fact that the shares of co¬ 
parceners have been ascertained does not by 
itself, m observed by their Lordships in 52 I. a. 
89, 30 “necessarily lead to an inference that the 
family had been separated. There may be 
reasons other than a contemplated immediate 
separation for ascertaining what the shares of 
the coparceners on a separation would be/ 1 
Subject to the qualifications to whioh I have 
already referred, it may have been different if 
shares were specified with the intention of dis. 
rupting the family, but even if the widows may 
be taken to possess that power for the sake of 
argument there is nothing on the record to show 
any such intention. The conduct of the parties, 
not only in withdrawing the suit for partition 
but their subsequent conduct clearly shows that 
they did not intend to have partition even on 
the assumption that this coul<* have been 
brought about by owners of limited estates 
whioh they possessed. 

[ 60 ] For the above reasons I would hold that 
there was no partition even by specification of 
Bhores, that the family has up till now continued 
to remain joint and that the plaintiff being the 
sole surviving male member of the family is the 


to bring a suit for ejectment. 

[Cl] This brings me to the point ag to what 
is the effect of the creation of lease by Prem 
Kumari and Kanta Kumari of two-third share 
in the Sagar Theatre Building. One of them 
i. e., on behalf of Prem Kumari, was found by 
the lower Court to be invalid while the second 
to be a valid one. No arguments were addressed 
by the counsel for any party before this Court 
to challenge the finding of the learned District 
Judge in regard to Prem Kumari's lease. But 
since Kanta Kumari’s lease has been found to 
have been validly executed, it was contended 
on behalf of defendant 8 that he could not be 
evicted from the premises as long as one of the 
co-owners had given a lease of his share in the 
Theatre Building. But there had been admit¬ 
tedly no partition up till now and even if it is 
possible for a widow to effect a partition like 
a coparcener it was not possible for any co¬ 
sharer to assume that any particular property 
which was not in her possession would fall to 
her on partition and to grant a lease on that 
basis. But both the leases suffered from an- 
other fatal defect. They wore executed during 
the pendency of the suit out of whioh the pre¬ 
sent appeals arise and the property in suit could 
not be dealt with by any defendant so as to 
affect the rights of the plaintiff exoept under the 
authority of the Court and on such terms as it 
might have imposed. Admittedly, no authority 
of the Court was ever asked for and in the 
absence of that authority they would bo hit by 
the principles of lis pendens on which s. 52 , 
T. P. Act, is based. No satisfactory reply was 
given on behalf of the defendants to this objec- 
tion and I must, therefore, hold that although 
the lease whioh had been validly executed might 
have bound the party if the property had fallon 
to her share on partition it could not have been 
validly created in favour of defendant 8 during 
the pendency of the suit or of this appeal 
so as to affoot the plaintiff's right to maintain 
this aotion. Moreover, the leases do not appear 
to have boon effected bona fide . I have already 
referred to ex. o a/5 wherein Kanta Kumari had 
asked Lala Parshotam Lai that Vinod Sagar 
should not be allowed to let the Plaza to the 
present tenant at a low figure and that the 
Plaza whioh consisted of three parts should fetch 
a rental of at least Rs. 2,350 a month. This was 
in November 1942. There was it is well known a 
greater scarcity of buildings and demand in 1944 
when these leases were given or purport to have 
been given and yet I find that they had been 
given at Rg. 46G-10-6 being one-third of Rs. 1400 
a month ; (exs. d. 29 and D 40 at pp. 193 to 202 
of the record). It is not easy to agree that Kanta 
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Kumari and Prom Kumari had executed these 
leases in favour of defendant 8 in good faith or 
without i$ceiving any extra consideration. Dur. 
ing Mr. Desai’s cross-examination an attempt was 
made to ascertain whether Dalsukh had drawn 
two cheques each for Rs. 25,000 on the Bharat . 
Bank on 10 5 1941 and 10-G-1944 in his own favour 
(p. 177 of the record) but the witness stated that he 
could not say if this was done. The suggestion 
was that Kanta Kumari and Prem Kumari had 
executed leases in June 1944 after the receipt of 
these amounts. This may or may not have been 
so but the fact that no question was put to Desai 
in re-examination which had taken place five 
days later raises a certain amount of suspicion 
in my mind which becomes grave when I find 
that Dalsukh had deliberately refrained from 
coming in the witness-box. In answer to a dis- 
tinct question put by me to counsel for the res- 
pondent, Dr. Shuja-ud-Din stated that no money 
other than that for security as referred to in 
cl. 17 of the two leases (i. e., Rs. 2,500 each) as 
deposit for the performance of the terms of the 
contract to Kanta Kumari and Prem Kumari 
had been paid by or on behalf of defendant 8 to 
the ladies. Counsel for the ladies also agreed 
that no other money was paid. Be that as it 
may, there is no doubt that leases had been 
granted by Kanta Kumari and Prem Kumari 
in favour of defendant 8 to defeat the plaintiff 
and to prevent him from securing a decree for 
ejectment and for evicting defendant 8 from the 
property in suit. 

[G2] Learned counsel for the respondent 
prayed in the end that if a decree for ejectment 
was going to be passed it may be passed in favour 
of the plaintiff and Prem Kumari and Katna 
Kumari. But having regard to the attitude of these 
ladies I do not thjnk it will bo right for us to pass 
a decree as prayed for. We must pass a decree for 
ejectment in favour of the plaintiff alone both 
because as a co-owner he is entitled to evict the 
trespasser which has been found to bo (?) and 
because as a kart a he is entitled to sue for eject¬ 
ment of defendant 8. Had the defendants’ con¬ 
duct been free from suspicion, and had he been 
convinced that they were not in collusion with 
defendant 8, we might have considered that re- 
quest favourably. But in view of all that has 
happened it is not possible to accede to that re¬ 
quest. A decree for ejectment must be in my 
judgment passed in favour of the plaintiff alone 
although by an arrangement between the parties 
two-third of the income of the premises in suit 
may be given to the widows before partition of 
their shares. That is why we ordered on the 
last date of the arguments with the consent of 
all the parties that without prejudice to their 
legal rights two-thirds of the money deposited 


by defendant 8 in Court in accordance with the 
orders passed by Munir J. be made over to the 
defendants, Kanta Ktimari and Prem Kumari in 
equal shares and the balance of one’-third to the 
plaintiff. The plaintiff, we might note wished to 
receive out of this money various expenses which 
he had claimed to have incurred in connection 
with these buildings, but we left those accounts to 
be adjusted subsequently. We affirm that order 
now as it was not reduced by us to writing then. 

[G3] I must before parting express my con¬ 
sidered view, however, that the plaintiff will in 
his own interest continue to abide by the arrange¬ 
ment that he and his learned counsel have agreed 
to and that he will do nothing which may compel 
his mother and his brother’s widow to take any 
drastic action for after all they have not only 
themselves to maintain but have minor and 
unmarried daughters to look after, educate and 
marry. There is no denying the fact that whatever 
view I have expressed in this judgment, which I 
stand by, the widows have been given by the 
Hindu Women’s Property Act the same interest 
in the property left by their husbands which they 
themsleve3 had and if the plaintiff does not 
behave reasonably, he may have to suffer even¬ 
tually on account of his indiscretions. He should 
not, in my opinion, undertake any new venture 
without their consent and pay to them every 
month after of course deducting the legitimate 
expenses, all that that they would be entitled to 
if they were to exercise their right of partition 
as provided in the Hindu Women’s Property Act. 

[Gl] As to the amount of the rent and com¬ 
pensation claimed by the plaintiff, he is obviously 
entitled to the decree for both, but if the money 
has been deposited by defendant 8 in Court the 
plaintiff would not be entitled to execute the 
decree against him for this amount or to 
take steps for the recovery of such amount as 
has been deposited by defendant 8 and ordered 
to be distributed between the plaintiff, Kanta 
Kumari and Prem Kumari in accordance with 
our order. 

[ 65 ] For the above reasons, I would allow 
Vinod Sagar's appeal, set aside the decree passed 
by the learned District Judge and pass a decree 
for ejectment of the defendants (other than 
Mr. Joshua, Kanta Kumari and Prem Kumari) 
from the premises in favour of the plaintiff 
alone. He will be entitled to receive costs of 
this Court and of the trial Court from the de- 
fendants other than Mr. Joshua, Kanta Kumari 
and Prem Kumari. The appeal filed by 
Dalsukh is dismissed with cost9. 

Mohd. Sharif J. — I agree in the order 

proposed. ,. S 

n tt Order accordingly . 
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Mt. Sharaf Jahan Begum — Plaintiff — 
Petitioner v. M. Yaqub Ali — Defendant — 
Respondent. 

Civil Bcvn. No. 167 of 1946, Decided on 25-2 1947, 
from order of Guardianship Judge, Delhi, D I- 27-11- 
1945. 

^ (a) Civil P. C. (1908), O. 9, R. 13—Applicability— 
Guardianship proceedings—Civil P. C., S. 141. 

By virtue of S. 141, 0. 9, R. 13, Civil P. C., applies 
to guardianship proceedings and an ex parte order in 
such proceedings cannot be set aside except on the 
grounds set forth in 0. 9 f R. 13. (Para 4) 

(’44-Com.) C. P. C., S. 141 N 2. 

(b) Civil P. C. (1908), S. 151 — Ex parte order — 
Setting aside—Civil P. C., O. 9, R. 13. 

An ex parte order cannot be set aside under S. 151 
on grounds other than those specified in. O. 9, R. 13, 
Civil P. C. The provisions of S. 151 can bo brought 
into play only when there is no express provision of 
law applicable to the case. [Para 4] 

(•44-Com.) C. P. C., S. 151 N 2. 

Cases referred :— 

l i :18 A - L R - 1931 Pat - 204 •• 132 

.?• 365 ( p - B *)» Nirsan Singh v. Kishuni Singh. 
2.(36) 23 A. I. R. 1936 Mad. 961 : 166 I. C. 70, 
Ramanathan v. Meyappachettiar. 

3 ‘ <’ 85 t ) 22 A. I. R. 1935 Mad. 435 :.58 Mad. 1045 : 
157 I. 0. 1060, Nookala Peda Satyam v. Krishna- 
murthy. 

Bishan Narain — for Petitioner. 

o. S. S. Jhanda Singh — for Respondent. 

Order. — The short point for decision in 
this case is whether the Court below was justi¬ 
fied in setting aside an ex parte decree even 
though it oamo to the conclusion that the defon¬ 
dant was not prevented by any sufficient cause 
from appearing when the suit was called on for 
bearing. 

t2l 0 Ya 9 ub Ali respondent divorced bis wife 
Mt. Sharaf Jahan Begum towards the end of 
1944. On 2-3-1946 Mt. Sharaf Jahan Begum peti. 
tioner applied to the guardianship Court at 
Delhi for the custody of her children and an 
ex parte order was passed in her favour, on 9 . 7 . 
1946. On 18 th July the respondent applied for 
the setting aside of this order. The learned Sub¬ 
ordinate Judge came to the conclusion that the 
evidence produced by the respondent was meagre 
and unconvincing, but with a strange incon¬ 
sistency he proceeded to set aside the ex parte 
order and to decide the case on merits. 

[8] Buie 18 of o.9. Civil P.C., is in the follow. 

ing terms: 

t wh . loh * dccreo 18 P^sed « parte 
Xioh h ° "V, “PP'y t0 the Court by 

P 8888 * t01 an order to set it 

AS of»EShS2 StStodTS 

aelde the decree as against him upon rool* terms as to 
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costs, payment into Court or otherwise as it thinks fit, 
and shall appoint a day for proceeding with the suit. 

Provided that where the decree is of such a nature 
that it cannot be set asido as against each defendant 
only it may be set aside as against all or any of tho 
other defendants also." 

[4] Section 141, Civil P. C., provides that the 
procedure provided in the Code in regard to 
suits shall be followed, as far as it can be made 
applicable, in all proceedings in any Court of 
civil jurisdiction. The net effect of these two 
provisions of law, namely, O. 9, B. 13 and S. 141, 
Civil P. C., is that an ex parte order made by 
a Court in a guardianship case cannot be set 
aside unless the respondent satisfies the Court 
that the summons was not duly served or that 
there was sufficient cause for his non-appearance 
when the case was called. In Chitaley’s Com. 
mentary on s. 141, Civil P. C., the learned author 
observes that proceedings under the Guardiaps 
and Wards Act 1S90, have been held to be origi¬ 
nal matters of the nature contemplated by this 
section. Sardar Sahib Jhanda Singh who appears 
for the respondent contends that the provisions 
of 0. 9, R. 13 cannot be considered to apply to 
a guardianship case for the parties in a case of 
this kind are not only the petitioner and the 
respondent but also the children for whoso 
custody the order is required. This contention 
is in my opinion wholly devoid of force. The 
parties to this litigation are only tho petitioner 
and the respondent and it was clearly their duty 
to appear in Court on'every date on which the 
case came up for hearing. If the respondent 
failed to appear in Court on a particular dato 
it was obviously tho duty of the Court to mako 
an ex parte order against him. It has been held 
repeatedly that if a minor defendant is properly 
represented in the suit an ex parte deoree is as 
binding upon him as a decree in a contested suit: 
10 Pat. 516. 1 The mere fact that the guardian 
did not appear or that the Court guardian failed 
to appear owiDg to want of instructions is not a 
sufficient ground for setting aside the ex part© 
decree: A. I. R. 1936 Mad:961;* A. I. r. 1935 Mad. 
435. Similar considerations ought, in my opinion, 
to apply to cases in which oustody of ohildren is 
olaimed. Nor can an ex parte order be set aside 
under a 151, Civil P. C., on grounds other than 
those speoified in o. 9, R. 13 , Civil P. C. The 
provisions of s. 151 oan be brought into play 
ODly when there is no express provision of lawl 
applicable to the case. 

[6] For these reasons I am of the opinion that 
the order in revision must be set aside and the 
ex parte order restored. It may perhaps be 
mentioned in passing that nothing herein oon -} 
tamed shall he deemed to prealude the father 
from making a fresh application for the oustody 
of his ohildren if he oonaidera that the interest s 
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of the children would be best served by his 
prayer being accepted. 

[6] Having regard to the peculiar circum¬ 
stances of this case I would leave the parties to 
bear their own costs. 

G.B. - Order set aside. 


A. I. R. (34) 1947 Lahore 410 [C. N. 101.] 
Cornelius and Falshaw JJ. 

Emperor v. Khurshid Hussain — Accused 
— Respondent. 

Criminal Appeal No. 922 of 1946, Decided on 14-4- 
1947, from order of Sessions Judge, Lahore, D/- 
21.8-1946. 

Penal Code (1860), S. 161 — Bribery cases —Evi¬ 
dence of good character how far relevant—Evi¬ 
dence Act (1872), S. 53. 

Case3 of bribery like all other criminal cases, are 
subject to the rule that the accused cannot be convicted 
unless the Court is satisfied concerning bis guilt beyond 
reasonable doubt. This rule admits of no qualification in 
relation to the character of the accused or of- the 
witnesses. Where, however, the accused person in a 
bribery case pleads and produces evidence of good 
character whioh the Court regards as satisfactory, and if 
it appears to the Court that a person possessing such a 
character would not be likely to act, in the cricum- 
stances proved to have existed at the time, in the manner 
alleged by the prosecution, such improbability must be 
taken into account in determining the question whether 
or not there is reasonable doubt as to the guilt of such 
accused person ! 15 A. I. R. 1928 Lab. 647, Dissent • 

[Para 5] 

Case referred 

1. ('28) 110 I. C. 676: 15 A. I. R. 1928 Lah. 647, 
Mangat Rai v. Emperor. 

S. Kartar Singh Chawla, Assist. Legal Remembrancer 

— for the Crown. 

Edmunds and Krishan Lai Kapoor— for Respondent. 

Cornelius J. — This is an appeal by the 
Provincial Government under S. 417, Criminal 
P. C. against the acquittal of the respondent 
Syed Khurshid Hussain by the Sessions Judge 
of Lahore, in an appeal by the respondent from 
his conviction by a First Class Magistrate of 
Lahore under S.' 161, Penal Code, and a sentence 
of six months’ rigorous imprisonment. 

[2] The facts of the case are simple. The 
accused was employed by the Lahore Corpora¬ 
tion as Superintendent of a cattle-barrack in 
Lahore, and it is alleged that a bribe was 
demanded by him from and was paid by 
Mohammad Shah (P. W. 5), a fodder contractor, 
who used to make supplies of fodder for the 
cattle under the care of the accused. Mohammad 
Shah had been the fodder contractor at this 
barrack from 1-4-1945, and admits that till the 
month of October 1915, no demand of illegal 
gratification was ever made by the accused. In 
the months of August and September 1945, the 
accused on a number of occasions rejected the 
fodder supplied by Mohammad Shafi. As is 


explained by Dr. Mathur (p. W. 4), the Corpora¬ 
tion Health Officer who is also the immediate 
superior of the respondent, the latter had power 
to reject fodder supplied by a contractor in case 
it was not of the requisite quantity, and the 
contractor could, if he wished, take the matter 
before the Health Officer whose decision as to 
the acceptance or rejection of fodder was final. 
Although Mohammad Shafi says that his fodder 
was rejected 15 times in the month of August 
and almost every day in the month of September, r*' 
he admitted that he had never taken the matter • 
to the Health Officer, but this is susceptible of 
more than one explanation. It may be that he 
thereby conceded that the rejection was in order, 
or on the other hand there is the possibility that 
he might have accepted the Superintendent’s 
decision, although he could not agree with it, 
from a desire not to make matters worse or to 
invite more serious action against himself. 
Mohammad Shafi states that in the month of 
September he supplied 888 maunds of fodder, 
and it is clear that if he was required to replace 
this or nearly this quantity which had been 
rejected in the first instance, he must have been 
involved in considerable loss on account of cartage 
and other expenses. Consequently, after such an 
experience he was probably in a frame of mind 
in which if he was still anxious to continue with 
his contract, he would accept any conditions 
imposed upon him by the Superintendent. His 
statement is that in October 1945, the respondent t 
demanded that he should pay him two annas ^7 
per maund of fodder supplied, by way of illegal 
gratification, presumably to ensure smooth \ 
working for the future. Mohammad Shafi put 
him off, saying that he would pay after the bill 
for September had been cashed, and still continu¬ 
ed to put him off after receiving payment of that 
bill, until the accused refused to verify his bill 
for the month of October, which he presented on 
1st November. Then he consulted a lawyer whom • 
he names, but who has not been produced in 
evidence and an application to the Chief Officer 
was typed and was presented to that officer This 
is Ex. P. D., and bears the signatures of Moham¬ 
mad Shafi and the date 12-11-1945. It states that 
the applicant was a fodder contractor and that 
Khurshid Hussain had demanded from him 
R 9 ill in order that for the future he should 
accept fodder supplied by Mohammad Shafi and 
work smoothly with him. The applicant was 
unable to meet this demand, and finding it a 
nuisance he asked the Chief Officer for a con- 
fidential interview at which the ourrency notes 
which he proposed to pay to the respondent could 
bo marked and some reliable officer could be 
deputed to go with him so that the b ribe - t ^ kei: 
could be caught red-handed. The Chief Officer 
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to whom this application was presented handed 
it over to Dr. Mathur, telling the latter that 
Mohammad Shafi had complained that the 
respondent had been demanding a bribe from 
him. Dr. Mathur also proved that Mohammad 
Shafi complained to him directly that Khurshid 
Hussain would not verify his bills unless he 
was paid a bribe. Mohammad Shafi was sent 
along with the application to the New Anarkali 
police station, Lahore, and Sub-Inspector Qasim 
AH Shah (p. w. 6) made arrangements to trap 
Khurshid Hussain. Mohammad Shafi produced 
before him three notes for rs. 100, Rs. 10 
and Re. 1 respectively which had already 
been initialled by Dr. Mathur. The note3 were 
taken to a Magistrate Chaudhri Ratan Singh 
(p. W. 3) who also signed them, and the follow¬ 
ing day namely, 22-11-1945, Ch. Ratan Singh 
accompanied by Sub-Inspector Qasim Ali Shah, 
Mohammad Shafi and others went to the office 
of Khurshid Hussain. Mohammad Shafi was 
sent alone into the office. Ho had the marked 
currency notes in his possession. The others re¬ 
mained at a distance. After a few minutes, 
Mohammad Shafi came out and informed the 
party that he had given the money to Khurshid 
Hussain, whereupon the Magistrate and the thane, 
dar along with Ghulam Mohammad (p. W. l) and 
others went into the office. Khurshid Hussain’s 
person was searched and the three marked 
currency note3 were recovered from a purse 
which he was carrying in the inner pocket of 
his coat. The accused made a statement which 
was recorded by the thanedar. This has beerr 
exhibited as p. c., but since it is not a confes¬ 
sion, but on the othor hand is entirely exoul- 
patory, it would appear to be inadmissible under 
S. 162 , Criminal P. C. However, it appears from 
the oral evidence that the accused immediately 
declared that the money had been received by 
him from Mohammad Shafi in part payment of 
a loan of Rs. 150 and that Mohammad Shafi 
still owed him Rs. 89. The accused adhered to 
this statement at the trial, and attempted to 
support it by production of evidence. 

[3] [After discussing the defence and prosecu¬ 
tion evidence his Lordship concluded.] Con¬ 
sequently, I can see no difficulty in the way of 
holding that the sum of Rs. ill whioh undoubt¬ 
edly passed between Mohammad Shafi and 
Khurshid Hussain on 22-11-1945, was passed by 
way of a bribe, in circumstances whioh justify 
the conviotion of the receiver, namely Khurshid 
Hussain, under S. 161 , Penal Code. 

. U] Learned counsel appearing on behalf of the 
respondent has attempted to justify his client’s 
acquittal on the same grounds as those advanced 
by the learned Sessions Judge. Firstly, he relies 
on the character whioh his olient enjoys, in con. 


trast with that of Mohammad Shafi. The learn¬ 
ed Sessions Judge noted that there had been 
no previous complaint against the accused, 
and even Mohammad Shafi had testified that 
this was the first time that a bribe had been 
demanded from him, but the fact that there is no 
complaint against a person is not equivalent to 
his having an excellent character, and on the 
other hand it is not impossible that he may have 
been caught in his first attempt at corruption. 
The reasons advanced by the learned Sessions 
Judge regarding Mohammad Shafi as a man of 
no status appear to me wholly unconvincing. The 
mere fact that ho keeps no accounts and pays 
no income-tax, or that he lost the fodder con¬ 
tract through fixing his rates too high, or that 
he frequently supplied inferior fodder does not 
in my opinion go to the matter of status at all, 
in so far a9 his veracity is concerned. As regards 
the fodder he supplied, it was a matter of opinion 
whether it was only worthy of rejection, and it 
is at least a possibility that frequent rejection 
was adopted as a method by the Superintendent 
of rendering the supplier more readily amenable 
to a suggestion that ho should pay a bribe. 
The learned Sessions Judge was not favourably 
impressed with the story that the accused had 
advanced a loan to Mohammad Shafi, but on 
the other hand he thought that such a loan was 
possible. At the same time, he thought that the 
demand for a bribe in relation to the September 
bill not having been preceded by any such 
demands and not being supported by any demand 
in relation to the October bill was difficult to 
accept. To this the reply may very well be 
that everything has to start some time and in 
this case, after numerous rejections in August and 
September the accused probably judged that he 
was in a position in whioh he could safely 
demand bribes from Mohammad Shafi. As 
regards the October bill, it has been explained 
by Mohammad Shafi that, as in the case of Sep. 
tember bill, the accused probably intended to 
claim his commission on it after payment had 
been received, and that seems to me quite a re¬ 
asonable explanation, besides whioh, if the accus- 
ed were in fact a beginner in the /practice of 
bribery he would naturally be inclined to go 
cautiously, and might have intended to wait 
before he made any further demand. 

[5] Reference was made on the respondent’s 
behalf to a Single Benoh decision of this Court 
published as no I. c. 676, 1 where the appellant 
Mangat Rai who had been convioted of bribery 
under S. 161 , Penal Code was acquitted. There 
also a trap had been laid and the acoused was 
oaught with ourrenoy notes for Rs. 200 in his 
possession shortly after these had been given to 
him by one Dost Mohammad, allegedly as 
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illegal gratification for helping him in relation 
to an application for a grant of land. The 
principal witnesses to the giving of the bribe 
were Dost Mohammad and one Qaim Din, and 
it was held that their evidence was “not of the 
type on which implicit reliance can be placed 
without independent corroboration.” On the 
other hand, four of the accused's superior 
officers, all of high status, stated that they be¬ 
lieved him to be a man of character and 
unimpeachable honesty and two of them had 
provided concrete proof of their belief by re¬ 
commending him for a title, and by mentioning 
him in field despatches respectively. On these 
facts it was held that before a man of the type 
and with the antecedents of the accused could 
be adjudged guilty “the evidence against him 
must be of unimpeachable character." There js 
no positive proof in this case as to the excellence 
of the appellant’s character; to say that there 
had been no complaints against him is at best 
negative, and therefore a demand that he should 
not be convicted unless the evidence against 
him is "unimpeachable" i. e. not susceptible of 
being called in question or disparaged in the 
slightest degree, can hardly be made on his 
behalf on the strength of the authority cited. 
Moreover, the conviction of an accused person 
depends in the last analysis on whether the 
Court is convinced by the evidence against him 
beyond reasonable doubt. That is a proposition 
which admits of no qualification in relation to 
the character of the accused or of the witnesses. 
It cannot be urged, for instance, that if the 
accused is of defective character, persons who 
show tendencies towards perjury or fabrication 
of evidence may be relied upon when giving evi¬ 
dence against him, though if the accused’s 
character were exemplary, their evidence would 
be ruled out of Court as worthless on account of 
their inability to adhere to the truth. W here, 
however, an act i3 attributed to the accused, and 
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who is ex facie a man of doubtful character, 
and it seems to me that a rule against ac¬ 
ceptance of any but immaculate evidence for the 
conviction for acts of bribery of officials who 
are backed by the good opinions of their superior 
officers, can only have the effect of suggesting 
to all officials a comparatively simple way of 
gaining immunity from the penalty provided by 
law for bribery. Accordingly I would, with 
great respect, dissent from the view expressed 
by the learned Judge in 110 I. C. G76, 1 and say 
that cases of bribery like all other criminal 
cases, are subject to the rule that, the accused 
cannot be convicted unless the Court is satisfied 
concerning his guilt beyond reasonble doubt, to 
which may be added as a corollary, that where 
the accused person in a bribery case pleads and 
produces evidence of good character which the 
Court regards as satisfactory, and if it appeare 
to the Court that a person possessing such a 
character would not be likely to act, in the 
circumstances proved to have existed at the 
time, in the manner alleged by the prosecution, 
such improbability must be taken into account 
in determining the question whether or not there 
is reasonable doubt as to the guilt of such 
accused person. 

[Gl The judgment of the learned Sessions 
Judge acquitting the respondent is not one 
which in my opinion can be sustained upon the 
record, but on the contrary when the evidence 
led is examined in the light of all the circum- 

S tances and probabilities, there is no reasonable 
oubt left that the accused received the sum of 
rs. ill by way of illegal gratification. I would, 
therefore, accept this appeal, and setting aside 
the order of acquittal, would restore the order 
of conviction and the sentence of six months’ 
rigorous imprisonment passed by the trial Court. 

Falshaw J. — I agree. 

K S. Appeal allowed . 
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it is shown that his character and antecedents are 
such, and he was so situated, that it was unlikely 
that he would do such a thing, such an im¬ 
probability must naturally be a ponderable 
factor in relation to the question of reasonable 
doubt, and the Court would inevitably examine 
the evidence against him with particular care 
before finding him to be guilty ‘ beyond reasona¬ 
ble doubt." It cannot, however, demand that 
any or all of the witnesses against him must 
possess any prescribed degree of virtue or charac¬ 
ter beyond that of the generality of persons 
involved in the activity out of which the case 
arises. Acts of bribery are always attended by 
avoidance of publicity, if not absolute secrecy 
and consequently the direct evidence is usually 
confined to the statement of the bribe-giver, 
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Qaim s/o Phali Khan — Convict—Appel- 
ant v. Emperor . 

Criminal Appeal No. 429 of 1946 Decided on 
26-11-1946, from order of Addl. Dist. Magistrate, 
Lahore, D/- 31-1-1946. 

Criminal P. C. (1898), S. 342 - Questions must 

relate to facts already on record — 

-vidence not indicating previous convictions of 
accused—Question by Magistrate to the accused on 
the point is improper. 

Section 342, Criminal P. C. gives the power of ques¬ 
tioning the accused on facts which are already in evidence 
against him and there is no legal warrant for a Magis¬ 
trate to question the accused regarding the facts which 
do not appear in evidence before the charge is framed: 
31 A. L R. 1944 Lah. 25 (F.B.), Foil [Para 3) 
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Where, therefore, after the conclusion of the prose¬ 
cution evidence, the Magistrate asked the accused 
whether he had been convicted before, even though 
the prosecution evidence taken so far did hot contain 
anything as regards his previous convictions, the ques¬ 
tions, was held to be improper. [Para 3) 

• 

(Procedure to be followed in cases where it is proposed 
to charge an accused person with previous conviction 
under S. 75, Penal Code indicated.) 

(•46-Com.) Cr. P. C., S. 34*2, N. 14, Tt. 9. 

Case referred : — 

1. (*43) I. L. R. (1943) 24 Lah. 477 : 31 A. I. R. 1944 

Lab. 25: 211 I.C. 283 (F.B.),Emperor v. Dalip Singh. 

Appellant present in person. 

Narotam Singh for Advocate-General —for the 
Crown. 


Judgment.—This is a jail appeal from the 
order of the learned Additional District Magis¬ 
trate, Lahore, convicting the appellant under 
S. 379, read with s. 75, Penal Code and senten¬ 
cing him to five years’ rigorous imprisonment 
and also directing under S. 8, Habitual Offen- 
ders Act that the appellant should be restricted 
to the Criminal Tribes Reformatory at Amritsar 
for a period of two years after his release from 
jail. 

[ 2 ] The case for the prosecution was as 
follows: On 21-1-1946, Charan Das complainant 
went to the local Mewa Mandi in search of some 
work. He went to a shop-keeper and inquired 
if he required his services as a labourer. The 
shop-keeper told him that he would be buying 
some fruit in a short time and would then like 
f Charan Das to carry his things for him. Charan 
J Das went ahead and the appellant came up from 
bohind and asked him to make room for him. 

. After the appellant has passed, Charan Das 
noticed that his purse was missing. He raised 
an outcry and was told by one of the persons 
who were standing closeby that he had better 
enquire from the appellant. Charan Das 
caught hold of the- appellant and found 
him in possession of his purse containing 
cash worth Rs. 2-7-0. Charan Das is, of course, 
the most important witness. P. Ws. Mohammad 
Amin and Ahmad Din corroborated his testi¬ 
mony. There was a slight discrepancy between 
Charan Das's statement in Court and the first 
information report that he made to the police. 
But the appellant was not represented by a 
counsel and the passage in the first information 
report which was not consistent with his testi- 
mony was not put to him. Moreover, the discri- 
panoy is not very material and in my opinion, 
does not affeot Charan Das's main evidence. 
I he appellant did not allege any enmity with 
Charan Das. Even before me all that he urges 
is that he had probably been caught hold by the 
police or the badmaslus who got him entangled. 
This is a mere assertion unsupported by any 
evidence on record. Nothing was alleged even 


against Mohammad Amin and Ahmad Din. It 
is correct that the former’s name was not given 
in the first information report, but it is not 
possible to build any argument thereon, because 
Charan Das was not asked any question on this 
point and it cannot, therefore, be said that he 
had possibly no explanation to offer. 


[3] Now as regards the sentence. It cannot 
be denied that the offence was very petty and 
the reason why the learned trial Magistrate 
awarded a heavy sentence was that in hi3 opinion 
s. 73, Penal Code, applied and the appellant 
deserved to be dealt with very severely. The 
prosecution did not examine any evidence to 
show that the appellant bad any previous con. 
viction to his credit. After the conclusion of*the 
statements of the witnessss who deposed to the 
incident, the learned trial Magistrate asked the 
appellant whether he had been convicted before 
and his answers were in the affirmative. This 
statement was under s. 342, Criminal P. C. and 
since the prosecution evidence examined so far 
did not say an> thing regarding his previous 
convictions, the questions put to him by tho 
learned trial Magistrate on this point were im¬ 
proper. As was pointed out in 24 Lah. 477, 1 s. 342 
gives the power of questioning tho accused on 
facts which are already in evidence against him 
and there is no legal warrant for a Magistrate 
to question the accused regarding the facts which 
do not appear in evidence before tho charge is 
framed. I am, therefore, inclined to think that 
both tho questions put to the accused regarding 
the previous convictions and tho answers givon 
by him must be entirely disregarded. My atten¬ 
tion has been drawn to the fact that in the 
Full Bench case mentioned above the learned 
Judges considered that the misuse of s. 342 was 
merely an irregularity and since they were of 
opinion that no failure of justice had taken place 
and the accused had not been prejudiced in any 
way, they did not interfere with the application 
of s. 75, Penal Code. Bat in that case in addi. 
tion to the accused's admission bofore the charge 
he had also pleaded guilty to the charge which 
set out his previous convictions and definitely 
mentioned s. 75. In the present case too no doubt 
the previous convictions of the appellant'were 
mentioned in the charge but the appellant did 
not plead guilty to it. In fact the Magistrate’s 
note on the baok of the oharge definitely states 
that ho pleaded not guilty to the oharge. I may 
hero reproduce the following passage from the 
judgment of the Full Bench which lays down 
the correot procedure and whioh must be follow 
ed in cases of this kind : 


-m. 1 ' B proposed t0 °hargo an accnsod perso 

with previous convictions under S. 75, no ovhW 

on the point should be led before the ohkrjo 1 
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The accused should not be questioned about his previous 
convictions when examined under S. 342, as clearly 
that is only for the purpose of enabling him to explain 
matters appearing in evidence against him and his 
previous convictions should not have appeared in evi¬ 
dence against him at this stage. When, however, the 
Magistrate considers it fit to frame a charge under 
S. 254, in respect of the substantive offence, he should 
then have recourse to S. 221 (7) and in that charge 
should include the previous convictions. He should 
then ask the accused to plead to that charge making it 
clear to him that he is pleading to the previous convic¬ 
tions distinctly from the original offence. Then comes 
S. 255 A and under that section if the accused admits 
his previous conviction or convictions, they do not have 
to be proved separately and the Magistrate can take 
them into consideration in convicting and sentencing 
him for the main offence. If, however, the accused docs 
not admit his previous convictions, the Magistrate ha3 
to pioceed to judgment on the substantive charge and 
if that is a judgment of conviction, he has then to take 
evidence according to law, i. e. under S. 511 of the Code 
as to the previous convictions and then come to a sepa¬ 
rate finding upon them after which he will pass the 
proper sentence under the substantive section read with 
S. 75, Penal Code.” 

[4] In view of the above observations I 
consider that it was the duty of the prosecution 
to lead evidence relating to the appellant’s 
previous convictions after the charge, since be 
had pleaded not guilty to it. This not having 
been done, I have no other alternative but to 
hold that S. 75 did not apply to the present 
case and the appellant could only be convicted 
under S. 379 simpliciter. 

[ 5 ] The result is that I accept the appeal to 
this extent that I alter the appellant's conviction 
from S. 379/75 to one under S. 379 and reduce 
his sentence to two years’ rigorous imprison¬ 
ment. For the reasons already mentioned S. 8, 
Habitual Offenders’ Act also cannot be applied 
and the order of the trial Magistrate restric¬ 
ting the appellant’s movements under that 
section is set aside. 

D.r. Order accordingly. 
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Teja Singh J. 

Fenton Charles Aubrey — Petitioner v. 
Kathleen May Aubrey and others — Respon- 
dents . 

Original Matrimonial No. 31 of 1945, Decided on 
23-1-1947. 

(a) General Clauses Act (1897), S. 6-Applicabili¬ 
ty of, to temporary Acts —Indian Courts (Burma 
Jurisdiction) Act (Burma Act 6 [VI] of 1943)—Ex¬ 
piry of — Effect. 

Section 30 does not affect S. 6 which applies to Acts 
or Regulations of a permanent character which are re¬ 
pealed by subsequent enactment and not to an enact¬ 
ment which automatically lapses because the period for 
which it was enacted has come to an end. Section 6 has, 
therefore, no application to Indian Courts (Burma Juris¬ 
diction) Act and the fact that this Act was repealed by 
a subsequent enactment is not material, as with the 


termination of the war period the Act died its natural 
death and it was not necessary ^repeal it: 20 A.I.R. 1933- 
All. 669 (F. B.) and 29 A. I. R. 1941 Lab. 175, Rel. on. 

[Para 6] 

(b) India and Burma (Temporary and Miscel¬ 
laneous Provisions) Act (1942) — Powers under— 
Nature. 

The very words describing the scope of the India 
and Burma Act go to show that the powers given to the 
Burma Government and the Governor of Burma were 
of temporary nature and could only be availed of during 
the war period. , [Para 4] 

(c) Indian Courts (Burma Jurisdiction) Act (Burma 
Act 6 [VI] of 1943) — Jurisdiction — Extent. 

The jurisdiction with regard to matters mentioned in 
the Burma Act was a special jurisdiction conferred 
upon certain Courts by that Act and the Act being of a 
temporary nature the jurisdiction must end with the 
Act. ‘ t Pftra 6 1 

Cases referred :— 

1. (’33) 20 A. I. R. 1933 All. 669 : 55 All. 961 : 145 
I. C. 680 (F. B.), Bansgopal v. Emperor. 

2. (’41) I. L. R. (1941) 22 Lah. 773: 28 A. I. R. 1941 
Lah. 175: 195 I. C. 304, Karim Sbah v. Mt. Zinat 
Bibi. 

Edmunds — for Petitioner. 

Jai Parshad—ior Respondents. 

Order. — This is a petition under Ss. 2 and 

3 . Indian Courts (Burma Jurisdiction) Act 
(6 [VI] of 1943) for the dissolution of the peti¬ 
tioner’s marriage with respondent 1 and for in¬ 
cidental reliefs including damages against all 
the respondents. 

[2] But for the Indian Courts (Burma Juris¬ 
diction) Act (6 [VI] of 194S), only the Burma 
Courts would have been competent to take cogni¬ 
zance of the petition. On account of the war the 
Courts in Burma ceased to function and India 
and Burma (Temporary and Miscellaneous Provi- 
sions) Act, 1942, (5 and 6 Geo. VI, chap. 39) was 
specially enacted amending the Government of 
India Act, 1995, temporarily and making pro¬ 
vision as to certain matters connected with 
Burma. Sub-section (2) of S. 6 of this Act pro- 
vided that the Acts of the Governor of Burma 
might as respects the war period, confer on such 
Courts in British India as might be designated 
by the Governor-General of India in consultation 
with the Governor of Burma such jurisdiction 
in relation to matters to which the sub.seotion 
applied as might be specified in the Acts, being 
jurisdiction which, before the enemy occupation 
of Burma, was exercisable by a Court in Burma, 
but subject to such modifications, if any, as 
might be so specified, including jurisdiction in 
or as respects proceedings which at the date of 
the said occupation were pending in any Court 
in Burma. One of the matters to which the sub¬ 
section applied was divorce and it was expressly 
laid down that the “Acts of the Governor of 
Burma” included any Acts or Ordinances which 
the Governor of Burma was authorised to make 
by or under the Government of Burma Act, 1935. 
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In S. 6 “the war period’' was defined to mean 
i 1 the period beginning with 24-8-1939, and end- 
] ing when the Emergency Powers (Defence) Act, 
j 1939, ceased to be in force, 

[3] Section 3 of the Burma Act of 1943 dealt 
with matrimonial jurisdiction and it was provide 
ed therein that: 

"A Coart having jurisdiction under this Act shall have 
and exercise the same jurisdiction under the Burma 
Divorce Act in respect of persons domiciled in Burma 
I as» is vested in the High Court of Judicature at Rangoon 
I and the District Courts of British Burma under the said 
I] Act.” 

/ Clause (b) of sub-S. (2) of s. 3 laid down that: 

,J "The Court shall also have jurisdiction in such cases 
j to make all such incidental orders under the provisions 
• of tho said Acts, in regard to C03ts, alimony, custody of 
| children, and the like matters, as it may deem fit.” 
According to the schedule to the Act this Court 
was included among the Courts that had juris- 
diction. 


U1 The very words describing the scope of 
the India and Burma Act, 1942, go to show that 
the powers given to the Burma Government 
and the Governor of Burma were of temporary 
nature and could only be availed of during the war 
poriod. Tho words are: 

"An Act.to make temporary amendments as respects 
tho Government of India .... and to make temporary 
provision as to certain matters connected with Burma.” 
This is further dear from the use of the expres¬ 
sion “as respects the war period" in s. 5 of the 
Aofc and preamble to Burma Act (6 [VI] 1943) 

. which runs as follows: 

fi "Whereas by sub-s. (2) of S. 5 of the India and 
VBurma .... Act.... it is provided that Acts of the 
Governor of Burma may as respects the war period oon- 
fer on such Courts in British India as may be designat¬ 
ed by the Governor-General of India. 

. . . Now therefore in exercise of the said powers, it is 
hereby enacted by the Governor of Burma .... eto.” 

As I have already shown “by referring to s. 6 of 
the Aot of 1942, "the war period" was to end 
when the Emergency Powers (Defence) Act, 
1989, ceased to be in foroe. The-duration of that 
Act (2 and 3 Geo. vi oh. 62) is regulated by 
S. 11 of the Act. The words of that section are: 
"Subjeot to tho provisions of this seotion, this Aot 
shall oontinuo in foroe for the period of one year beirin- 

then lx he h -° ^ °* ,h ° pft8siDB of tbls A o‘, and shall 

Provldod that, if at any time while this Aot is in force, 
an address Is presented to his Majesty by oaoh House 
nnii Y lla ® en ‘ Paying that this Aot should be oonti- 
ft f “' thar P 0 ^ of one year from the 
lt . W0 « d olherwi8e expire. His Majesty 

° r , der 0011,1011 diroot that, this Act shaU 
oontinuo in foroe for that further period.” 

We are aware that Orders-in-Oouncil were 

issued by His Majesty under the provisions of 

this seotion from time to time, but unfortunate. 

ly we have not been able to trace them. The 

Counsel on both sides are, however, agreed that 

ere was no order extending the Aot to the pre- 

a»y. A perusal of the preamble of the 


Emergency Laws (Transitional Provisions) Act, 
1946, indicates that the operation of it terminated 
with the end of 1945. This would mean that the 
Burma Act of 1943 has expired automatically. In 
addition the Governor of Burma has enacted 
another law, the Indian Courts (Burma Jurisdic¬ 
tion) Repealing Act, 30 [xxx] of 1946, whereby he 
has repealed Act C [VI] of 1943. 

[5] The question now is whether this Court 
continues to have jurisdiction to hear the petition. 
I may here point out that Mr. Edmunds, the 
learned counsel for the petitioner, stated that he 
had no instructions from his client to raise the 
question of jurisdiction and if possible, his client 
would like to be saved the expense and worry 
of taking the case to Burma. I am, however, 
not concerned with this because since the ques¬ 
tion of jurisdiction goes to the very root of the 
case and if I form the conclusion that with the 
lapse of Burma Act 6 Cvi] of 1943 the jurisdic¬ 
tion of this Court with regard to the present peti¬ 
tion has come to an end, I cannot go on with 
the proceedings because the petitioner, or for the 
matter of that both the parties, like me to go on 
with them. 

C6l Now the jurisdiction with regard to mat¬ 
ters mentioned in Burma Act, 6 [vi] of 1943, was 
a special jurisdiction conferred upon this Court 
by that Aot and the Act being of temporary 
nature the jurisdiction mjist end with the Act. 
My attention was drawn to s. 6 of the General 
Clauses Act (10 [x] of 1897), but that section 
applies to Acts or Regulations of permanent 
oharaoter which are repealed by such subsequent 
enactment. Section 30, which was inserted by 
Act 17 [XVII] of 1914, provides that the word 
'Act’ in s. 6 shall be deemed to inolude an Ordi- 
nance made and promulgated by the Governor- 
General. But this does not affect s. 6 the opera- 
tion of which is confined only to the enactments 
repealed by a subsequent enaotment and not to 
an enactment like Burma Aot 6 [vi] of 1943 
whioh automatically lapses because the period for 
whioh it was enacted has come to an end. I am 
supported in this view by a Pull Benoh deoision 
of the Allahabad High Court, A. 1. R. 1933 all. 
669. 1 In that case two charges were framed agaipsfc 
the accused : one under 8. 17 of Ordinanoe io 
[x] of 1932 read with S. 21 of Ordinance 2 [n] 
of 1932, and 8. 80 (2) of Ordinance 10 [X] of 193 a 
and the seoond under s. 17, sub-s. (2), Criminal 
Law Amendment Act, 1908. It was urged that 
no oharge could be framed under Ordinance 10 
[X] of 1932, because the Ordinance had expired by 
the time the oharge was framed. This is what 
Sulaiman 0. J., who wrote the main judgment of 
the Pull Benoh and with whom the remaining 
two learned Judges agreed, observed on the point: 




F. C. Aubrey v. K. M. Aubrey (Teja Singh J.) 


416 Lahore F. C. Aubrey v. K. M. A 

“According to the English law, as a general rule, unle=3 
there is some special provision to the contrary, after a 
temporary Act has expired no proceedings can be taken 
upon it and it ceases to have any further effect. It would 
follow that an offence committed against a temporary 
Act must be prosecuted and punished before the Act 
expires, and as soon as the Act expires any proceedings 
which are being taken agaiust a person will ipso facto 
terminate.” 

As regards the effect of S. 80 , the learned Judge 
observed : 

“Section 30, General Clauses Act. as subsequently 
amended, now makes the Act applicable not only to the 
Acts of the Governor-General, but also to the Ordinances 
made and promulgated by the Governor-General under 
the Government of India Act. Thus the General Clauses 
Act would certainly be applicable to the two Ordinances 
(Ordinances 2 [II] and 10 [X] of 1932) in questioo, but 
8. 6 is applicable to a case where a previous Ordinance 
has been ‘repealed* by a subsequent Ordinance or by a 
subsequent Act and would not necessarily apply to a 
case where a temporary Ordinance automatically expires 
after tho period during which it is in operation is over. It 
follows that although S. 30 make3 the Act applicable to 
the'Ordinances, S. 6 has no application to such tempo¬ 
rary Ordinances." 

This case was cited with approval by a Division 
Bench of this Court in 22 Lab. 773. a That was a 
case under S. 5, Muslim Personal Law (Shariat) 
Application Act 2G [XXvi] of 1937. An objection 
was raised that’ the District Judge was not com- 
petont to grant the application as S. 5 of the Act 
wn 3 repealed by S. 6, Dissolution of Muslim Mar¬ 
riages Act, 8 [villi of 1939. The learned Judges 
overruled the contention with the following obser¬ 
vations : 

“Mr. Jhanda Singh cited certain cases in which pro¬ 
ceedings started under Ordinance issued by the Gover¬ 
nor-General in 1931 and 1932 were held to lapse on the 
expiry of the Ordinance. But those cases are not in 
point. The rule laid down in S. G (e), General Clauses 
Act, applies to those cases only where an Act or Urdi- 
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nance has been repealed by a subsequent enactment; it 
has no reference to temporary or expiring statutes which 
automatically lapse at a certain date, or on the happen¬ 
ing of a certain contingency, without fresh legislation: I 
A. I. R. 1933 All. 669 1 and C. F. Halsbury’s Laws o..| 
England, Vol. XXXI, p. 562." 

I respectfully agree with these observations o./j 
the learned Judges and my opinion is that S. 
has no application to an Act of temporal 
nature like Burma Act G [vi] of 1943. The fact 
that this Act was repealed by a subsequent 
enactment is not material for the simple reason 
that with the termination of the war period the 
Act died its natural death and it was not neces-l 
sary to repeal it. 

[7] For all these reasons I am of the opinion 
that this Court ha3 got no jurisdiction to hear 
the petition. 

[8] I have experienced some difficulty in deci¬ 
ding as to what should be done with the record 
of the petition. No order can be passed rejecting 
the petition, nor can it be returned to the peti¬ 
tioner to be presented to the High Court of 
Judicature at Rangoon,- because at the time it 
was instituted the said High Court did not func¬ 
tion and, according to the law, as it stood then, 
it could only have been instituted in this Court. 
Nor do I think an order dismissing the peti¬ 
tion will be justified in the circumstances of the 
case. I, therefore, thiuk that the only proper 
order that I can pass is that the petition together 
with all the connected papers should be sent to 
the High Court of Judicature at Rangoon for 
further proceedings or for such orders that that 
Court might deem proper to make. 

V Order accordingly 


t ■' r 

**:.r i?- 


■ • 
























